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ThiB  1»  RTi  appeal  from  »  J«<Sf8Bent  for  f377,S>0,   rett<ler«4 

action 
«i;«kin»t  d«3f@ndi<itit  in  a  4lsh  elMiw^in  oontraet*   tried  ^fort  %tm 

9»mr%  vitheut  »  j«upy« 

JB  U»«  fftll  of  1922,  pl«intlff»,  »6  eeurt  r«i?orter«,  w^re 
«ngs«e<l  in  r^^porting  oa  l»«3ialf  of  1^«  G©TemBi«»t  th«  <j»»s«  of  t|R|t»4 
;a>t-ft,tg8  ▼«,  ,RRilwa>y,  -^saitlftyffg,  »nd  df^fen«l6nt»  ttlso  «  eomrt  rsport«r# 
h^  b«»»  «B^ldy#<!  t#  report  the  aaBi9  ease  on  hmhaXf  of  tlie  ^t^fend* 
ant««       It  we»  ag»««4  ▼«frbaHy  th»t  pli&lBtiff »  would  fumiiih  to 
4ofeRd««t  »  CKrlTon  &>py  of  tho  triusttcript  of  Uie  |>roe«« dingo,  mnA 
4iSX  OEtJr1&on  p8«oo  in  ihm  ati^gregatc  "Mre  furnished  to  dofexuiaat  from 
tine  to  time.     Plskintiffs  cl^^iawd  tlu^t  tto  agr^timeet  wti^e  tibi^t  • 
ehergo  of  %6  cents  per  ptige  would  tm  »«d«  to  d®f«»n«l(mt«     He*  on  th« 
e«Btr«jP7,   cl»l«e«i  thst  at  th«  ti»o  tfes  &rr(sog«iaoBt  w«s  imde  nothing 
TTOB  seid  Goneerming  a  spreific  charge  per  P»l!:e»  tut  ittsat  it  wao 
uadorotooS  ih&t  he  i^uld  p«^y  the  ueu&l  and  our.tomscry  oh>«rg^e»  a» 
th«n  o^t£».ined  b«two«?ii  court  r^isortero  in  Chicago,  whi^«  as   th«  eiri* 
doneo  3hoKw4,   ««&«  ftoii  10  ^  15  eents  per  omrlien  petge*  wad  ner«w 
iB  «xo«Bs  of  IS  of»nts.       i>«fend?mt  ffliR4i>  two  payroeBto  %  eheek  to 
UlaiBtlffa  -  ono  en  OctolMfr  12,  1922,   for  |S0©,   suiJ    tho  othor  oa 
Ooc^mbsr  11,  192S,  for  |a©0  •  Mi<4  too  ooBtendeft   thi*t  Iff  thsm 
poyiMntB  plaintiff  a*   oltnia  for  ofeid  e«r^n  pag^B  famished,  1 1  tho 
uaual  rRto  of  15  centa  p©r  p«go,  hnJiJ  ho«^«  pfeid  in  full.     In  plain- 
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^rjifJOi,/  >M'::  ''m  '^&i'i*.i'U  Mm  ^^im^^u.m  'i:MM.,s.:>iXf  (^li'ti^.m,  ^m^l^^^'i 


i^MMil  ^*s;9^M'R'  -M?  \^n miter tm'i'<''}  '--ft*   't*  '£..X-uf!*sr  s?5j  *^«l..*Tt«<|t>'»  wi:  i»^«??|ll« 
i*  5^e.rSj  i^i^*'  as's>M'^is;^/s  »^?r>-?Nj^  NsMis'is-  ^%tl#a:i:»it:^     »>i>gji^  «9#  wajiS" 
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tiffs*   sffi«»T!d«d  affidaYlt  of  eXaiM  %hm  1&sl«ao«  elalmAd  t«  b«  (tut 
to   th«K,   Rt%0T  ollowiag  eredit  for  Si^id   tuo  i^aymente  eond  eert^^in 
other  itciM«  ^n-m  ^S99.02*     Sefendent  ha<S  fl3>ed  «  set  off*   elftl»iiai[ 
«  Bet  ^'^«inoo  da«  Mm  of  191.59.     Ih0  court  foim<l«  ttB4i>r  all   tlao 
OTidtnee  introduced*   thAt*   although  the  |>rloe  of   ^S  aento  p«r  oar* 
l&oa  pogo   *soemBd  high,**  plaintiffs  ««re  «Atitle«^   to  roooTer  on  timt 
)»&«is  beo^UJie,   ^parefjtlyi»  ds-fsridrnt  definitely  had  egrood   to  pagr 
ftt  that  ret«  per  pac*     »ttd*  i&fter  olloving  somo  of  the  iteaio  eon- 
t&iB®d  in  c^0f enlist*  8  el&in  of  »et  off*  tioooooodl  plointiffe*   Amme^m 
&t  the  sun  of   #377. 90 • 

.^rine  the  trlBl,  »(itile  pl&intiffis'   «dtn©Ji«,  c^rl«>©  a. 
Boob,   olso  m  eourt  reporter  ond  vith  offieo  loeetod  in  the  eioMi 
Milling  as  ipleintiffe',   mutts  teetifyinf',   it  »ppe4»jred  for  the  flret 
tiiBse   that  Booa  hsA  n  relation*   like  th&t  of  »  pertner,   with  plain- 
tiffe  in  the  sork  of  rs-porting  osooe  in  tht  ?eder»l  Courts  et 
Chie^o  on  bssbalf  of  the  ©OYeriffitent,   end  thfet  proptrly,  in  the 
present  aetien*  he  ahoald  have  hoen  Join«<3  »«i  e  p^trty  pl&intiff 
with  Satterlee  «  Binns.     He   tp»tific<l:      "^  eire  ijotk  interested  in 
thie  eerk.      -e  each  -  I  p«r»ORally  lasd  jimtterloe  &  Blxme   together, 
heye  o  .hea,f  _,i^^'^jreet  in   thie  ?e^5T"%l  reportinj?:  ««rk.   »  *     I  wse 
intere»te4i    to    tJs*  ext^^nt  of  one-h«lf  of   the  profit  in  thie  c»«e: 
tiiet  is,  not  only   this  oaee*  but  the  g^ner&l  run  ef  th«  v^ork  dovr. 
there.*     Befor*   the  *ntry  of  the  Judgment  in  the  present  ceee  de« 
fendent*8   Rttomoy  objected  to  rnif  Judipwnt  sgeinst  a<?f®ndj».nt  on  the 
ground  th'&t   there  »?»s  «  ??on».1oinder  of  pertiee  plslntiff,  but  the 
oourt  overruled  the  oVJeetion  and  »lsa  overruled  /Jefendjant**  aajtione 
for  o  nev  triol  ^nd  in  eirreet  of  Jadgsient* 

Us   %T«  tit  the  opinion  that  there  i»  &  fatal  non-Joinder 
of  parties  plaintiff  in  the  present  aation  in  eontraet,  *nd  th.  t 
for  thia  roAkon  thie  Judgnent  mtet  be  reTcreod  and  the  oause  re* 
■landed .     (ainet  r.  Retlly.  3  111.  App.  316,   ;>3C);     Hi^lX  y.  Dfiland* 


mm   Xlm.  'Vi'^ms   it-mm^t  *-ssi'«)w    mi'-'      .^&*M-i   1g  iS,.Ui  :^h  ^XsmiSji'J.  ^^  0 
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43  lil.  32a,   3Sl»s     'b»m^nt.r,  RskJceg.   126  I«?l.  174,   m?     fit»rr«^^ 
^*  foMl-V   ^^^'  ^^*  ^^*  ^33;*}       In  the  ;^ne3,.l  enti«  it  if)  SMid; 
"It  Is  «  rale  a^.  old  «%6  tfet  sGifawe®  of  pl®n.dli!i^  itself »    tis^t  Its 
<l»cl-8ixing  ia  ristiona  on  ooatractc  th«r«  tmnt  »«t  tw  t«©  fttr  ©r 
i#o  mfl^y^  plaiBtlffti.       If  tlwre  b©,  it  ie  fat«l  to  r«»oev®r3r<  - 
the  s.otie«  mx^iX  f&il  «nd  tteta  eib4"*^*46»  crr  1i«  aTKiX«<J  of»  either 
\y  pl»«  in  i>>%&t«nsnt  ©r  aa  »  ground  of  non*8uit  o«  th«  tried  upon 
the  flfeft  of  tli«!  gener«a  iosao.*     In  th#  l>lpot  cfts«  it  is  osid: 
*tlae  0©RflirsJL  role  in,   thft  th®  otti@siOR  of  prober  |>arti««  ae 
plaintiffs  in  s.etione  upon  oantrRfit©,  way  1»«  t»k«n  ft^rimtaf*  of 
8t  the  trisil  imdfr  the  gojtrr&l  ieetio,  or  on  motion  in  arnKivt  of 
lailCMtit,  or  ea  «rr»r,«        .Furthsrssorf!,  on  1*i«  merSto,  ««  »to 
not  f5®ti»fiee!  thist  the  trinl  court  w®.®  irarr©,nte<i  fro«  tJie  9r%» 
401100  ia  r^nderiBfl"  th«?  finding?  that  waa  rendftrefl,  ond  we  thlnlt 
th«t  it  -would  Imi  in  toe  int^reato  of  Justice  tlieit  »  new  trial  !»• 
had  after  p^rofer  lasseB^fmento  sss  to  f actios  i>l«iintiff  ore  »«.«te, 

for  the  roj^^cMsao  in4io«ite«i  the  |udg»t<;tnt  of  the  Munieii^ol 
eourt  io  r«reroo4  nnA  t!»»  mm»«  reaan4{!4  for  a  new  tri^» 


fitoh  MAd  Borneo •  39,,  ooaoitr* 


^4' 


ti^tm^^"^  «t  «i|j-i#«is  sat-©  te  «»K»«t  l^'^naJei^S  *^  ^«^^«fl»^^t*»|■  iw**-  -^fs 
i^M#   ^*/  ftx»  ,l-"i<.^«?)if?',n  is^s?  J(^.,slif  5s^«.iMi%  #jlt  Siting «f.-a5*-^£  r-     ■■■"■-' 
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S19  *   30783 


CHHIST  tOKlCH,  ) 

App«llee,  )  APPEAL  JmOH 


SXJPEnlOR  COUHT, 

COOK  COUKTY. 

YSLLO*   CAB  COUSVAHY, 

m  corporation,  )  ^    m  a 

App«ll«nt.  )  2  4  ^I 

MB.  FiimiQim  JUaTXCB  GRII^L^  DBUV^^t^D  THB  Oi^XBIOil  OF  fSX  COIIET« 

This  is  em  atppeal  from  a  ;fudgm«nt  for  $X7«500s  entcrod 
d'ttiio  20,  19 2&,   against  l^e  T9II01?  0^^  Cospimy,   in  an  action 
against  it  and  one     »  J.  Finn  for  personal  injurioe  rect?iv«d  \)f 
plaintiff,  oocKsiontd  "by  a  yollew  cab,   in  whieli  he  was  a  paseonger, 
colliding  with  Finn's  automobile.     Th«  S^xy  found   th«  Cah  Conpany 
/trail ty  and  assessed  plaintiff  *b  dnmnges  at  117,500,     finn  was 
found  not  guiltjr.     The  collision  occurred  on  &   cle- r  day  at  or 
near  the  intersection  of  California  and     est  Slot  liouleTardo  in 
(ShiOagOA   a^ut  2:30  o'elook  p.  n.,   July  1,   1923* 

There  were   three   eouRt»  in  plaintiff's  declaration   to 
aliieh  di^f endcfnte  filed  separate  pleas  of   the  general  issue*     The 
first  two   counts  in  eli^htly  different  language   charged  oefendants 
generally  with  negligence   in  the  operation  of   their  reepectlro 
autoaobiles.     The  third  count  (barged  negligence   in  opera tien. 
In   that  they  were  driven,   in  a  residential  district  in  an  ineor- 
porateA  city,    «»t  a  speed  in  exoess  of  15  miles  per  hour,   s^nd   nt  a 
greater  speed  than  was  reaaonahle  and  proper,    etc««   in  violation 
of   the   stetttto, 

California  bouleYard  runs  north  and  south  tmA  %'ost  31»t 
iMulsYard  runs  east  and  vest,  Imt  they  do  not  arose.     The  west 
end  of  the   lattor  connects  hy  a  curve  with  the   8out>i  end  of  the 
foraier,  foradlng  a  continuouB  boulevard  «hich  is   TjO  feet  wide  fro« 


»    ©M 
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^  b*iVim^x  ^9i'X'Utmi  J»mm.^q  t«1:  mtk%  *%-  ^E  ^tsxt  !^m  St  ^Rt*!* 
■.■KeoMi:  «f0  j»'i  *iS!i')st!!>ifc  iisl^ i?ti;9*i»-s'i  «  «i   ,,a<»TlT6  »K!*»  ^ii#  **.**#.  «!; 
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curl>  to  curls,     i-liortly  before   the  colilfiion  the  yellov  cab  iwi» 
■OTiiig  south*   appro adhiitis  the   ourre*   along  the  west  side  of 
CRiifomis  bouleTordt   in  line  with  a  niuaher  of  oth«r  f<utomobiles 
also  zBoving  south;   and  Finn's  automobile*,   a  Buiok  sedan,    ?me  moTing 
vest*   approaching   the   curve,   on   th^  north  aide  of     eet  51et 
beulcTaTd.     At  eome  point,  north  of   the   ourrc,    th<s  left  front 
fender  end  bumper  of   the   sedan  onr  collided  vith  th«  left  rear 
fender  »nd  left  retur  niieel  of   the   cab,   onueing  the  o»b  to   tip  over 
on  its  side  and  oausing  serious  end  perraenent  injuries   to  plain- 
tiff's left  hftnd.     There  were   seven  percone  in   the   o»b  at  the   tiB»,  - 
the  chauffeur,  plaintiff  and  members  of  his  family*   and  sobw  friends. 
Only  plfiintiff   and  ti*e   chauffeur  testified.     Plaintiff  did  not  kno* 
the   cause  of   the  eollisien.     He  wf  s   sitting  ineide   the   a&b,   irith 
his  back  to   the  front,  .tc.lking  with  the  other  ocoiponts*     ?inn,    the 
owner  «nd  driver  of  the  sedan  ear,  hud  four  guests  vith  him,  «  his 
daughter.  Belle,   about  15  years  old,   another  young  ludy.  Miss  Hogan, 
and   tiro  nune,   aister  K^ry  Kichelal  and  ivistor  ?orencia.     All  were 
called  as  plaintiff's  witnesftes*   as  were  others.      At  the   conclusion 
of  plaintiff's  eTldenoe,  Finn  and  seld  g^ueets,   except  Miss  Hogan, 
vere   called  as  witnesses  for  him,   and  eech  gave  further  testia^ny. 
The  Cab  Costpany  called  no  vdLtnesoes,  posBibly  beeauee   nil  of   the 
witnessee  upon  whoa  it  relied  for  the  preeentatien  of  its  defense 
•f  went  of  negligence  h&d  been  c&lled  by  plaintiff* 

Upon  the   trial  it  was  conceded,  practically,   by  be^ 
defendants  that  plaintiff  was  net  guilty  of  any  negligence  which 
contributed  to  his  injuries.     Sach  defendant  sought  to   show, 
by  orosB-exasiination  of  plaintiff's  witnesaes*    thftt  the   cellision 
was  caused  by   the  negligence  of  the   driver  of   the  ether  autonsbile* 
in  allowing  it  to  get  beyond   the  ec-nter  line  of   the   curved  boule- 
vard* «   in  other  isords,  on  the  wrong  side  of   the  road.     Plaintiff's 
attorney  adopted   the   soaewhat  unusual  tactics  of   calling  as 
plaintiff's  witnesses  sBazqr,   if  not  all*  of  Uie  persons  7&m  were 


ir-' 


wamt  -ton  Hii  ''^tMnkMl^-    »b»liit»ii$  itif9%'%um^  »ii|.,|sii«  \tuml?,i,q  ■^«e 
«m4^«B  mkM  «^.>»l  i«»i@t  if»4#@ita  «&ie  «%j»«'<^  4X  ^»«^ft  ,9iitt£t  .«<sD(^^s»»b 
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in  court  under  subpoena  l>y,  or  fift  the  request  of,  one  ©r  th* 
other  of   the  dofendrmta.     Under  well  established  rulee  of  evi- 
denee  plaintiff  could  not  question  the  credibility  or  trust* 
w>rthinegs  of  r-ny  witn«sfi   called  by  hlK,   or  iiEpeach  such  a  wit- 
ness by  any  of   the  usual  methods,   smd  during  the   trial  plaintiff 
made  no  attempt  to  do  eo.       But  it  is   kIso  »  rule  of  ^Tidenee 
that  a  party  to   &  litigation  may  show  the   truth  "Iry  any  competsnt 
teatijaony,   even   in  direct  contradiction  of  what*  any  witness  called 
by  suoh  party  '♦isay  have  testified  to*"      (Lut^  &  Co.  ▼.  garadie* 
399  111.   SaO,   333.)     It  Is  sftld  in  People  ▼.   .Tohnaon.   314  111.  486, 
493:      "This  gujaranty  of   credibility,    if  wg  may  call  it  suoh,   re- 
lates to   the  witness'  general   truat^»orthina»c  funi  not  to   the 
oorrectness  of  specifio  statements  of  fact." 

?ifter  plaintiff  had  oalled  defendant  Finn,   and  then 
suocesaiTe]^  all  of   the  j^eats  in  his  ear,  he  oalled  Mr*  and  Mrs. 
i:4Bedley  and  afterwards  Janousekg      the  chaviffeur  of  the  cab,   and 
than  six  other  oomrrence  witnesses. 

Finn  testified  in  subetance   that  he  had  driven  hia  esuc 
every  d?^  for  about  four  laonths  prior  to   the   accident;    that  as  he 
was  rounding  or  had  round^^d  the  curve   to   the  right  of  the   center 
line  thereof «  at  a  speed  of  about  12  miles  per  hour,   and  w^^s  pro- 
ceeding  in  a  northerly  direction  on   the  ensit  sic©  of   the   boulevard, 
he  noticed  the  cab,   running  fct  a  speed  of  {-.bout  20  miles  psr  hour 
end  being  "about  10  feet  east  of  the  middle  of  the  drive,*   coaing 
right  at  hlffl;    that  the   collision  eecurred  aljaost  immediately,   and 
r,a  a  result  the   cab  ewerved  towards  the   southwest,   turned  orer  on 
its  Bide  and   slid  alone   the  piiveraent,    coiaing  to  a  stop   "about  10 
or  15  feet  .;  ast  of   the  west  curb  and  about  even  with  t>\f?  north 
curb  (extended)  of  31st  boulevurd;*  and  that  the  witness'    oar  did 
not  tip  over  but  o«me   to  a  ctop,  with  its  steering  gear  out  of 
eo9imi9@ion,    and  It  w«»  later  pushed  over  by  sojse   lyetandere  to   the 
west  side  of  California  boulevard.     The   teotiusony  of  his  fsur 


lli*ttJt*>i<?  l&lti  unit   siilT0fe  &.«»   ,.«&»?« «ffitlfi.a«a  »ill   1»  1^j%  ^  ««»R 
®en-s»ftj^t'*'  "io  %list  M  m^fA  si  ^i  iff!!       .«»  ®B  «*  #«!«£9^*«  ««  «!)*«* 

:S3'fl«®«>  *4,9v^a&  uU  1^  «iJf)feJta;  -©rfl  1©  ;^yit«'  #««i1l-"0i  iJioefis*  .-tjaifctf  bite 
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gu«Bts  tended   to   corroborpito  hjja  on  antarial  |tointe,   and  ptax^ 
tloularly  thnt  at   the   tisje  of   the   aollislon  hia  car  *?iS  nunt 
of  th«   o*<nt«r  Una  of  Calif omia  boulevord,    nnd  iBoring  nefrtlieriy. 
Mr,  J.  0.   amcdley,  ^ho  with  his  wife  .1«8t  prior  to   thw  colliaioB 
was  travelling  in  on  autoaobiie  south  in  California  boulevard 
behind  the  yellow  c«"b»   testified   thst   the  guI^  "left  the  lino  of 
ffiachinoB  it  wes   travelling  in,"  and   "cut  across  to  the  east  sld** 
of  the  boulevardi    that  wbcn   the  collia»ien  occurred  it  was  going 
'bet«een  30  ansl  25  railee  ^&r  hour;    that  "it  ^sej  knook^^d  severwl 
feet  west,"  and   "turned  nver  and   elid,**  end   "when  it  finally  o«ib« 
to  rest  it  w!  s   plwut  four  fe«t  froRi  the  west  curb;"  ni\d  thsit  "there 
were  soratohest  on  the  paving,  sarka  r^here  it  skidded,  uhloh  ex- 
tended from  the  g)S-S^  side  of  the  street  over  to  nfeerc  the   cab 
stopped.*     Mre.     -Tsedley'e  teatiweny  corroborated  th^t  of  her  hue- 
band,   ertpenially  rb  regsrds  the  collision  occurring  gget  of  the 
center  of  Cfilifomio  boulevard  and   nn  rensrardo  the  B&rke  of  the 
pavcKent,   which  she  testified  were   "continuoue"  and   "began  on  the 
•aat  Bide  of  the  street  and  ended  «4ier©   the   osb  wne  lying  over  on 
it»  side," 

the  testimony  of  the   ch»i;ffeur  of  tho   oeb,   J^^noueek, 
'*B,8  to   the  pf  feet   that  he  ^nn  an  experienced  driver;    thwt  ^uet 
prior  to  the  collision  he  wfio  approadiing  th*>   curve  froia  th*  north, 
moving  st  a  speed  of  from  ir;  to  IS  wiles  per  hour;    thnt  gk  he  wao 
about  to  jBake   the   turn  he  "noticed  another  car,  p»s»inf  a  ear 
going  in  the  opposite  direction,   eominf-  ft  xm;"   th»t  he   "tried  to 
apply  his  brakes  and   «top,  but  thie  ear  straek  ay  rersr  left  fender 
and   tipped  my  cab  over;"  and  thst  '•the  collision  took  plpce   in  ^ 
right  half  on  the   street,  -   the  other  enr  came  over  on  my  half 
of  the   street  nbout  10  feet,   -  he  was  10  fe«t  paut  the   center 
of  the  8tre«st  irtien  the  collision  occurred. "       The  teatinony  of 
the  six  other  ooourrence   wltnoaeee,   i*io  follotred  Jnnousek  on 
the  stand,    tended  to   oorrobor&te  hia  version  of   the  happening 


•►ft" 

9%^Uf*^  S-^d^  htm  "i^rm  i?«©v?  »«#  ssott  jf»»^  "rtJol,.  ttMjtf*  nm  tM,  t^at  .•«* 

^■'?-:.'-,-    -:-'^    .  ';--^^^>'-  ":;f^*,«fet«■:*t«''■■ 
taJ^fSkt  i't*!;  's(0!Si''x  tM- ^'S*f^"^»  -Sj*©- aii**  i«<f  4f^*5i.  ■&««'  9«Jimd  ^M.'xl^iftt  : 


of  the  accident  and  to   show  th«t  Finn's   ear  waa  loovinp  northerly 
on  the   wrong  8lde  of   the   street  at  tee   tine* 

Fr^m  the  foregoing  conflicting  testimony  and  sll   the 
facts  and  oircuBsstanceB  in  eridencfi,   we   think  it  wrb  peculiarly 
within  th«  province  of   the  ;5ury   to  determine  wtich  one  of  the 
defendants,   if  not  both,    was  guilty  of  negligence  proxijaistely 
oaueing  the   collision  and  plaintiff's  resulting  injuries,   and   that 
there   is  no  merit  in  apnellent's  oounnels'   main  contention  that 
the  jury* 8  yerdict,   finding   the  Cah  CoB^any  guilty   oa   ah&rged.  Is 
Banifestly   agRinst   the   weight  of   the    evidence* 

Appella&it*s  oounst'l   compXain  of   tvo  given  Instructions* 

one,  Fo.   4,   offered  hy  plaintiff,   and  the  other,  Ko.   25,  offered 

l9gr  defendant  Finn.     So.   4  Is  as  follows: 

■fhe   court  Instructs  the  jury   thst  ^ile,    as  a  matter 
of  law,    the  burden  of  proof  la  upon   the  plaintiff   and  it   is 
for  hlK   to  prove  his   c»!;e  by  ft  preponde^rance  of   the  evi- 
dence,   still   if    the   .1ury  find   that   the  evid.ncc  b«Hring 
upon  tiie  plaintiff's   oaec  preponderates  in  his  favor  but 
slightly.   It  will  be   sufiiolent  for   the  Jury   to   find   the 
Issues  in  his  favor •** 

Although  instructions  In   substantially   the   same   fom, 

where   there  was  one  defendant,  hnve  been  approved  In  TryIot  v. 

?«liin£«    164  Ili*    3*^1»    3^6;      r^onley  v,    .oughertv.    174  111.    583, 

583.    and  ehicaKe   City  Jty.   Go.   v.  Kelson.    215  Hi.   456,    443,  yet 

counsel   contend   that  in  a  oj  Be   that  where   there  are   t»o   defendant* 

the  Instruction  is  misleading.       The  argument  Is   that  pJfalntlff 's 

"case*   consists  of  proof  of  due   care  on  his  pwrt  ond  negligence  on 

the  part  of  one  or  both  of   the  defendants;    and  that  the  InEtructlon 

falls  to   differentiate  between   the  defendants,   and  does  not  rec;ulro 

that  the  jury  find   such  preponderance   "ai^alnst  the  particular 

defendant  against  i»hom  the   verdict  Is   returned,"      lo   cannot  agroe 

with  the   oont«rntlon  and  do  not  think  the  trial  court  erred  in 

giving   the  instruction.     The  jury   could  not  have  been  misled  by 

it,   sapeclally  in  rlew  of  other  given  InBtruotlons   asked  by  ench 

defendant.        At  the  request  of   the   Gab  Coapany   the   court  gave   an 


^.^^ 


iftsit  ,CXa  fejws  ^atwsilJ  )ss>i^  sal^^ ^Jtila^a  ji«i<*a«*'«*'^  ^"'^■t  «H>«*|   .      ,.    , ... 

Sf!i;'t  i^cf  »»»■■. f)fv»  SiPf-t   ^ijndl'   farfll  tri«t    i'-'^   'ti  IXiJ^^    ,,»Ofr»a 

a*tl;i*ai«^:q  $i.veM  ml  Sttmw^-rsi  fj-rf?       •giwijfe.s alalia  9t  afSfiJr^tniunt  mH 

*BXi;5»ilT.«^  381*  ^e«ij»i^*  &©-«»'i©fo«6<*©'$cf  riowiiii  feaJfJ  ijsMt  6«t*  *»i** 

«i  fc»'st'S»!'  #■£.««»  Xal'sttf  ^rfj^  jfnlffcJ   ton  «»/>  bita  ff«i*a?*#««o  <MJi  alitw 
•^  l»«£»im.  fi-^Qd  ^^fud  ftm  Mum  X^iit  ^^     .»pU^un^CiaA  9iU  ^RlTljt 

ri&.BfS    t«f    fe»S«*i*5     »»«*#?* e'«iSBl    «||»4^,««lttt«!(...,;'i«    »tJs!f;..#i    T^ .f.?^*^*«p.«»,    »#1 
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inatruction  (Ho.   5)    thut  the  burden  was  upon   the  plislntlff  to 

prove   thut  it  (the  Cab  Compftny)   wee  guilty  of   the  neglif?©nce 

ohf-rged  ag&inst  it*   and  in  given  instruction  Ko.  X7,r«c|uest«d 

t/y  Finn,    the  ,1ury  wmre   told  that  each  defencl^int  hud  the  right 

unde^r  the  Ib-v'  to  h&ve  hi@  defense   ooneidtftred  f!ep«trRt@ly  aa  'Uiough 

htt  vtuB  Urn  only  dlefend^mt.     Tiie  instruction  oempl»ined  of   is  not 

aandtttory,  or  one  which  "diracta  »  verdict, •  hut  it  merely  d«» 

fines  the   extent  of  the  required  preponderance  of  the  evidenoe* 

(gaiswila^Y.  I lliiro is,  Central  I>,._Co.,   220  111.  App.   115,   120.) 

Given  instruction  Ko.   2ii,   conplained  of,   ie  »^  follows: 

*fou  are  further  inctructed   thnt  the  d«f enciisint,  >inn, 
wafc  not  required  by  l«w  to  guard  aijainat  unusual  or  «>xtrft- 
ordinsiiy   conduct  of  others  on   the  public  hirhsmy,   which 
could  not  heve  been  sntlaipated  or  guarded  aufiinsi  by  hi» 
in   t  (2  exercise  cf  orrilnf.ry  care,    isnd  If  you  believe  fron 
the  preponderu' oe  of   the  evidence  under  the  instructionfi  ©f 
the   court  that   the  manner  in   Cihich   th®   tfsxiceb  of   the  de- 
fendant. Yellow  *-^«ib  Co.,    wao  ©p»'rated  on   th«  oocaeion  in 
question  was  unuaual    wnd  extrf>ordin«.ry ,   and   th»t  it   could 
not  have  been   anticipated  or  gutsrded  againat  by   the   .Sefend- 
&nt,   i^'inn,   by    the  exercise  of  ordinary  care  on  his  part, 
then  you  shoul  i  find  the  defendrjtit,   ^'inn,  not  guilty.'* 

Counoel  contend  thnt  iiiXn  instruction  is  so  pre  judici*  i 
ta   tlsic  Cab  C^oi&ptmy   thf:t  error  may  be  predicated  thereon  on  appeal, 
even  though  it  was  not  rectueeted  by  plaintiff.      (Citing  Kacaonal^ 
^»  Chi Cftj^o  'Vb . .,  C^^, .    386  111.   2Z9,   241.)        Couneel  argue  in  sub- 
etance   that,    inasffiuch  as  neither  defendant  clalBed  that  plaintiff 
WIS*  guilty  of  any  contributory  negligence   and    the  ,1ury  niaturally 
vottld  thinli;  that  negligenoo  of  one  or  tine  other  defende^nt  o&uaed 
the   eiccident,   the  instruction  "nhifted   the   reoponeibility  for  the 
accident*^   to   the  Cab  Company;    that,   inatueuich  ae  the  instruction 
directed  a  verdiot  in  favor  of  '^inn,   it  in  effeiit  directed  a  ver- 
dict against  the  C©b  Company  without  containing  necesesry  elesaente; 
that  it  did  not  require   the  ,1ury,   before    reaching  tho  verdict  as 
directed,    to  find  that  the  unusual  &nd  ex1»raordin»ry  manner  in 
which  the   cab  was  operated  proxiBately  OF^^uaed  the  colliKien;   and 
that  it  did  not  require   the  Jury  to   find  thrt  the  accident  wais  poj^ 
proximately  caused  by  Finn's  negligence  independent  of  the  manner 


fe«^-j94Brp9's:<,S'i  .est  (!»«l;4 iSjaiE***!*  R«fiflB  ai  fi""*  «**  .feiiiss^  o&artaife 
#M?3i-t  $ffC*  hkiti  tR,efe«fr1:*fe  *s«*» -^i^aii  .&f«i#   »♦*?»«  x^.iif,  »«(#    «iM«l%-~'|tf' 

*««  *i:  to  i^mt»X^m  tf&JttPin^&ttt  «iif     ,tajtS«»'i&k  %lst&  «*i*  »»»■' itf.;- 

i.iBi  \tu  .t^k  ^uxma  ,::M^jj^jLiciim^s.iM^UtjLi,jiUs^^y 

;«jri<»a^j;»  ^x!»»<»«>»a  ^iffit^ttGK)  ;f'0ei{d^l«r  ^fKn^peoS  tf^^  iidlir  tanUm  *»i^ 

si»  4t&i:.^%'»y  MSt  pallid 'irn'tn 0^*1^  't^petft  ^'  <rti«qii^' #'4w'1^jUft ''ll''J^ 


in  irtiloh  the   cab  van  being  operated  at  the    time.      In  view  of   the 
CTldenee  ftnd  ef  other  given  InBtructione  we   do  not   think  that 
the  error*    if  nny   there   be,    in   the  inatrustion  is  such  es  re- 
quires a  rsveraftl  of   the  ^udgaicnt.     The  jury  could  not  h«.ve  been 
BiaXed  by  It.     The  only  unuBunl  and  extXAordinftry   conduct  en  the 
part  of   the   chauffeur  of   the   G6b  was,   his  driving  euddonly  on  the 
e&8t«   or  wrong,    side  of   the   boulevard,   as  nuBcroue  witneeses   testi* 
fied;   and   the  raain  iiasae  of  faot  in  the   ca:se  wae,   which  oar  at  the 
time  of  the   eollislon   ^m»  negligently   traveling  on   the  urang,  side 
of   Mxt  boulevard.     If   the  .jury  believed   that   the   cab  was,    that  feet. 
under  the  evidenee,   was  r  sufficient  prexisiatc   o»u6e  for  th« 
collision,   and   the  failure   to  incorporate   into    the  InBtruction 
the  elements  referred   to  by   counsel   could  not  be  prejudicial  to 
the  Oftb  Ooi^&ny*       Turthenaore,   aaraag  the   series  of  inatruetions, 
the   court,   «t  its  request,   gave  instruction  l:%,  &.     It  is  of  the 
same  general   i^ort  as  So,   25;   it  directs  a  verdict  for  the  Cab 
Company;    it  tends   to   "shift  the  responeibility*'  ft^   the  aecident 
to   the   defendent»Finn;      and  subetHntially   the   at^e   elements  are 
l!%oking  therein  na  are   cluiMed  by   counsel  to  be  li:cklng  in  in- 
struction Bo.   25.     Furtherwjre,   instruction  Ko.   26  did  not  direct 
a  verdiot  against  the  Cab  Coap&ny,    &nd  it  io  very  different  fro* 
the  one  in   the  JiacDonald  oase,   supra,  iidiitih  w&s  held   to  be 
•palpably  erroneouo." 

Counir^l  further  oontend  thf*t  the   dsmoges  of  ^?«500 
are  exeesLive,   end  that  probably  the  sBount  of   the  verdict  was  en- 
hsneed  by   the   court  erroneously  ftdaitting  in  evidence  ce -tain 
testiawny  of  plaintiff's  witness,  Dr»  Finberg,   and  Iwproperly 
allowing  plaintiff   to  exhibit  hia  injured  h®nd   to   the  Jury, 

Dr.  Drury,  house  physician  at  the  hospital   to   «hieh 
plaintiff  Wfc«   taken  iMuaaedletely  after   the   accident,    testified   that 
theire  was  a  Inrge  laceration  on  the   top  of  plaintiff *b  left  hand^ 


ari*  £«©  t-'^<t&*M''W«  ■s«*'»'i'5^  el.-C   *«««  ^«®   uisf*   t«  nr«»1:ljB-«i^  «rf^  %)»  ^-assq 

srf#  "IS*  el  #X     ..a  ,f,fa  K^i^^aAj^loifti  sva^  ,.#»»^#«  «#i  *^   t^-asfoi*  »!«• 

$>cs  ©j  dXajat  »«R  ffeiiiw   •,»3<|B»  •»e'*s>  ^jj^^^oga&tt  »^  liJt  .w«  fd* 
OO^tTil   1:»  39»3a^a®rf-&   »I0  it^0   &rf.»ifaoii>  i«i«fi-iiij1   le^Htf*©    ,  ,^, 
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through  which  t^no  bonss  w«re  protruding;    that   there  wfts  n  eon* 
pound   oorijr.inutod  fructur©  of   th«   4th  and  5th  m«tAe»rpa.l  bone«, 
extending  from  the  little  ©nl  ring  fing'^re   to   the  wrist;    that 
notwithstanding  preoautione   tstken  infection  set  in  with  consstent 
discharge  of  pue;    that  plaintiff  renAined   at   the  hoapital  for 
tm  ereeka  and  sf  terward.s  r^^tumed  for  aaily  treatments  for  seTeral 
weeks;   and  that  when  the  witness  last  saw  hia  the  wound  still  was 
discharging  pua. 

Dr.  i'lnherg  testified   ths^t  he   treated  plaintiff's  hand 
pr»otiOHlly  «»T   ry  dsy  from  August  17,   1923»    te  et"bout   the  niddle  of 
Januruy*  1934;    thnt  ho  found   that  the  hend   "was  in  an  infected 
suppur;sting  condition;"    thjat  '*he  opened   the  laeerntiona,   reiseved 
part  of  the  hone«   straightened  it  and  put  it  in  proper  place,   and 
kept  dresssing  the  woimd  dsily^  «  *     striTiniJr  to  get  th^n  infection 
out,"  which  he  wss  unable   to  do;    th&t  plaintiff  oarrjcd  a  tesH 
perature  till  the   time  and  suffered  much  pain;   and  that  he  again 
ei4.w  hin  during  the   trial  in  June,   1925,   when  he   exaiBined  hin  for 
the  purpose  of  testifying  no   to  his   then  condition.     Th    witness 
«a0  asked  whst  ''ehjectlTe  syaqptoms**  he   then  found,   end  replied, 
OTer  objection:      "There  was  no  sntien  of   any  finger  except  the 
tfaumh,   and  tht^^t  very  little;    the   four  fingers  were   lisipg    the  4^ 
and  5th  metaoerpal  bones  hnve  been   reawyed  land   the  extensor  musoles 
of  the  tendons  hare  been  cut;    there  is  no  mttion  in  the  fingers  at 
alia   as   there   is  nothing  to  make  motion  with;   and  all  the  aueclea 
hare  either  rotted  away  or  been  reBwyed.**       The  witn>^88  was   then 
asked  t»  gaTe  his  opinion  ^s   to  whether  plaintiff  would  "ever  be  able 
te   do  any  useful  work  with  that  hand,*  aad«  over  objection  of 
&ttemey  for   the  Uab  Coaipany,  on   the  ground   that  <%n  ^mswer  to  the 
question  would  be  putting   the  witness   "in   the  piece  of   the  court 
and  jury,"  was  allowed   to  reply,   and  did  rieply:      "He  will  neyer  bo 
able  te  use  lt«" 


uz 


t«9««3<^  £aii?tJS«.Mt©is  iS*!?  fm»  flC*?A  s.cC#  t©  ffi'SM^&s'x'S  fi^imXmai^  ksH»wt 
4tJiM   id'al'SEw  M*   a.t   *i:<»sttJi:t  gal's  ftfws;  sijf^fiX  ««!€#  iawtt  8iiiii«»*x» 

8.«*  Xil#a  .&«»««?  ^jsfef  iSiM  «?i'.s  *a«l  &ate«Ji*  srfi-  Rs^rite  **<IJ'  fenta   isatteiw 

'S^dl:  flsi^  bf»nlu<S:Mi  M  naxj^  ,@s^jC  «»ffut  sU  £Htti  «Jl#  iiiii%if£f  ttiif'taw 

si'il^zim.  'xoeaij.tx.ft  '-idi   hms  .b»vs(«?»t 'Ra»»if  airjBit  swieatrf  i«»flrt«*«*9<a  <£i^8  ftn« 

irs  e'S'S^allt  ad'i   *tJ;  iRejt*«a  9«  ai  «^-®f4*'    j*B9  «!*»rf  ©vail  •ttokn^i^  oiti,  to 

£i«.Ct>aijin  atUt  £tii  him   iriiJbii  m9iiim  »dm&  «i  wftAfcm  b1  9i:«i«ft  va  «Xi[« 

lt:#  «ir«»ij^9»t(f«  ^Vifva  «fraji  *>,Ma^  #«uf^  iffiw  2(;<x«)«r  Xtitdvif'  n^ax*:  ojb  e>;^ 
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Or,  Mugruaon  testified  in  substjance   th.nt  i»h®n  he   first 
»ew  plaintiff  in  January,   1024,  he  found  im  ineotion  In  t^  4th 
and  5th  eet&c&rpal  bones  of  plaintiff's  left  hand*   from  which 
ptts  we,»  diechf'Tging;    thf>t  ho  renoved   the   bonoe  dovm  to   the  wrist; 
that   the   tendons  of   the   ring  said  little  fingore  had  slough<>a.  away, 
and  the  other  tondons*    controlling  the  index  tind  middle   fingers, 
were    ;i truck  tight  to   the  bone  tmd  the  other   tissues  around  it; 
that  under  ftnesth^sia  s@id  other  tendons   oould  not  he  Bwved;    that 
while  plaintiff  w«%s  und^r   the  anesthstio    "there  wbs  no   Qhanoie^  of 
his  fooling  mei"   th»t  '^he  had  only  nbout  5  or  10  degrees  of  Kotioa 
that  could  be  produced  in  the  wrist  wnder  anesthesia: "   th«t  he   left 
the  hospital  on  January  24,   1934,  but  th«   witness   continued   to   treat 
hia  frequently  for  aeveral  we^ks   thereafter  and  suocesdi^d  in  eausing 
a  slight  iitprovflstent  in  the  movements  of  the  head;   and  that  whon 
his   treatments   ceased  plaintiff    "h<^  in  l^e  index  and  middle  fin- 
gers about  20  degrees  of  motion  nt  the  biise  phalanges,  where   ttw 
fingers  Join  thft  htind,   and  very  slight  motion  of   the  middle  and 
end  joints,  which  motion  ^aa  limited  by   the   adhesions  of   the   ten« 
dons  in   the  b&ek  of   the  hsmd,  but  the  ^i^ist  joint  was  beginning  to 
SOTS   oonsiderably  better,   thnre  being  about  ^S^  of  motion  there 
under  force  of  the  t^xinslner.*'       The  witness  ext^mined  plaintiff 
during  the  trial  in  ."^ine,   19.^5,   and  stated  in  part: 

"The   condition  nov  iP   that   there   is  a  scar  on   the 
outside  of   the  hand,   between   the  base  of   thf;   little  finger 
and  the   ^rriot.     The  little  and  ring  fingers  are  entirely 
useless.     There  is  no    control  in  them  because   there   is  no 
tendon  in  the  bnck  of  the  hand  to   control  them  and  there 
are  no  bonsB  for   them  to  move  agoinet*     llvere   is  no 
lewerrige.   *  *        &   to    the  middle  and   index  fingers  he  has 
flexion  aiaounting  to   about  9>      i&greeis    r  t   the  base  ^imtmfmf 
i«  e,    the  joint  bntwenn  the   fingers  and   the  hand.     Paasiwsly* 
thftt  ia  with  force  by  the   examiner,    the    fingers   oan  be  MOTOd 
down  Bt   the  middle  pnd   end  joints   to   about  76  or  80  degrees 
in   the  middle   joint  and   about   4ft  degrees  in   the   end   joint. 
I   exc^ined  him  by  sontrollinit  or  putting?  say  hand  on   the 
mucclea  which   control   the   flexion  and  extension  of   those 
fingers,    and  one   can    tell  in   thft  way  whether   the  patient 
is  resisting  one  group  of  awsclee   «ylth  another,    and   thereby 
limiting  motion.   *  ♦     He   can  pick   things  up  between  those 
two   fingers    (index  and  middle)   »*nd   thumb,   but  he   cannot 


jTsKol^w  msf's'i;  .,Jfe««&rf  *t«X  s^ltMnMA-J^  X»  ».-'»iao(i  l»€crmniii>»m.  i&t^-. -imsi. 
;#!  fc>«i«4n*»  B-mms-ii  «9ifto  jwW-  bat:  iJKfiri^  ^M  ^  liii^W  aajja^i;   «•»»» 

s'S'SfSf  is^itaffi  Itf  «e<as  ^werfs  3«jt»€f  «^*£ip£5-  *"i£«i4t#tf  uJt<^«.'«*&la«(»© .  ©"retr.. 

«!«■  Wi   'ai:3irx"r     .t--;    ■  ■'^,^0^  t'Sl  »»flei<r  wf  eta 

f»*«v:^s{j  ii^  -^-^  ^^f  .i;0«»er,K   ol   ninjtot  bms  i--  J   J«  mfc?. 

ikf^ltAiq  -&^  ■t^iitiHm.  ygum  A.iSilJ   »i   il^i   /».■«»    *«&  /spi:?.    ,0'is»^tili; 
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briBg   tlic  fingers  down  Int©   the  palm  of  tha  hand.     The 
strength  of   the  himd   is  veiy  s»mll.   *   «     i   ttiink  he  hao 
re&oh6<£   the   limit  of  hie  iffiproveraent." 

PlaiBtiff ,    38  yesirs  ©f  su©  et  th©   tlK©  of   the  aocident* 
t«atified   (through  en  intcjT?rct«r)    thtt  he  vf.&  »  coHsmon  laborer, 
usually  In   the   work  of  tionetruGt&ng  >)uil<lingfc,    ^nd  nerer  had  any 
other  oooup&tion;    that  for  the  pve'Sfi'ilng  year  h©  had  worked   con- 
stantly and  h»d  ma60  on   the  nY&ttk^e   fihout  $50  )?er  we^k  for  the 
entire  yoar;    ths^t  ;}U)it  before   the   accident  h«  had  be«>n  working  for 
a  building  contracting  firm,    in  a  wrecking  gang*    CBrrying  16  foot 
planks;    thut  he  hue  never  go  no   to   tichool;    thj^t  fifXer  the  accid^^nt 
be  wae   taken  to  a  hospital  and  there  given  trestn^fintB  for   two  weeks; 
that  BUbaequently  he  was   treated  sue  Veeeiy^ly  by   thre«^  physicians* 
being  under  the  «are  of  one   (Dr.    «lel«nd   wlw  did  not  testify)   for 
about  three  we«ktt,  of  Gnother«  Br.  l^inberg*   for  about  fiye  nonths, 
and  of  s.  third,    Dr»  Megnuson,   for  about  14  we  ka;    that  during  the 
tines  of   those  treatments  he   suffered  gr«at  pain  and  lont  Batch 
sleep;    that  he  haa  since   tried   to  work  at  his  usual  eocupationi 
which  requir«e   the  use  of  both  hands*  but  finds   thst  he   "can't  work;" 
that  he  has  not  estimed  rmy  money  since   the   licddent,   snd   that  ht 
01M8  said  physicians  for  their  serTices,   not  having   the  noney  to 
pay   them*     It  appeare  from  t^e  evidence   that  the  re   Bonable  and 
ottstomsry  (^p^rga  for  Hv,  ^inberg^a   services  is  #578,   and  for  Dr, 
Hagnuson'^  services   1500.     Plfiintiff  wa?t  asked  on  dir^et  escamin&tion 
as  to   the  condition  of  his  hand  with  reference   to  whether  he   could 
use  lt«   and  he  replied*  ov@r  objection:      "I   can  move   two  fingers  a 
little;   I    Qan*t  band  even  them,"     Upon  being  asked  what  part  of   the 
hand  he   could  move  he  replied  that  he  wanted  to  show  his  hand  to 
the  Jury.      Counsel  for   fhe  Cmb  Company  objected   to  hi&  doing   this* 
as  Br,  Mt^^eroiaon  hed  (iescribed  the   condition  of    the  h».nd  fully* 
But  the   court  overruled   the  objection  and  plaintiff,   after  being 
cautioned  by  his  attorney  "not  to   talk  and  iwt  to  make  any 
donenostratl9n  with  the  hand**  but  to   "turn  it  all  around," 


%f1.  ^iM^im  iwewf  ^,rf  ^^J  4'ii#&i'&5'^   ?^j^#  enats^  $^»%  ^«Jit    jifls^ig  ©Tfliat 
igi3l[»«ir  wsi  t&t  9i$itm!S^ft^'^  ts^TjlSi  '^'t^^   imM  lm:i-l^oii  &  i^'  nig-As^   ^nxif  aii 

,tC[  -xe't  btip.   ,ftva#-  «i  8»3iynaa  ©'^^ssfati'*.  .-^9  f»t  »»i[«iato  X^^stto***® 
4»i.M:  a«i;,ff£» '  »M'  0  &*#©»|<^*;  igiSS^i^^'  .itfeQ':'.^    '         ■'  ■   wwoO      ,x«*ii  w£t 
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exhibited  hie  hand   to   th«  iury. 

After  a  cexeful  reTi«w  of  the  eridenc*   aa  to  plain- 
tiff e  poin  end  suffering,    the  permanent  injury  to  hl»  left 
hand,   its  present  condition,  his  inability   to  ^ork  at  the  only 
oecup&tien   to  ^ich  he  hne  been  nocu^tomed,   and  the  expense,^ 
«aotintin«^  to  i&ore   than  |l,000a  he  has   oontr$^eted   for  medio&l 
•enrlcea   in  trctitmente  on  the  hand,   ve  &re  xuiahle   to   «ay  that 
the  Terdict,    though  lurgegie  exeeatiire,  pp.rticularly  when 
consideration  is  given  to   the  deeressed  value  of   the  dollar  in 
its  present  purchasing  poiver.     Plaintiff  is  h  builclinf;   laborer 
imd  he   is  uneduootted  •  neror  having  gone   to   school.     His  occupation 
as  a  l<4borer  is   tixe  only  one  he  h«fe  for  enking  a  liTeliiieod  for 
himself  and  family.       In   that  odeapstion  he  is  requir*sd  to  use  both 
hands  and   the   evidence  is  uncontradicted    that  the  present  strength 
of  the  injured  hand  is   alight^  and  in  its  use  he  i»  linitcd  to 
picking   things  up  between   the   thuab  end  index  and  middle  fingers. 
It  is     pparent  thitt  he  will  not  be   &ble  to   again  work  as  b.  build* 
ing  laborer  ond  conm^^d  anywhere  near  the  amount  of  ra!<^e8   ?rhieh 
he  earned  prior  to   the   accident  in  ^ioh  he  wee  injured  throu^ 
no  fault  of  hie  oim*     And  we  do  not   think  that  ^e   trial   courts 
In  allowing  Dr,  Finberg   to  give   the   testinony  he  did  ne  ubore  out* 
lined*  imd  of  ^hioh  oouneel  for  the  Cab  Uo^eny  strenuously  cost- 
plains,  or  in  allowing  plaintiff   to  exhibit  his  haoid  to   the  jury« 
committed   ««ny  errors*  if  errors   there  s«re,   ^ich  require   a  re- 
Tersal  of  the  judgment  and  a  new  trial  to  be  had.     As   to  Dr, 
Pinbcrg*8  testiBsony  it  wns  batsed  on  objectire   i*nd  not  aubj^ctive 
sywptoma.     It  is  svtpparent  from  his  teatiaony*    snd  that  of  Br, 
Me«;nuBon   (of  ^i«h  no   coiB|>l^int  is  made,)    thet  the   condition  and 
Inek  of  motion  in  the  hand  could  net  be   siseulf^ted  lay  plaintiff, 
And  se    think,  under  the  facts  in  evidence,  Or.  Finberg  was  entitled 
as  an  expert  to  give   the  opinion  he  did  as   to  plaintiff**  ability 


i^ljasX  «.iif  e.f  'eii^ts**  *»i^K«fiai:^  iji^  ,  jjal-stQlliSiia  teas  nl^itj  a't^i^ 
;a»M*«,»6»o  :»M     •;ia«Kifts  S.+  0a«53  iM*i««j8t  %etmi  -.  h^i*timi>Btii  »i  «*f  turn 

«#?tMos  Xjiii's^  ftisfj?  i.tsji^  :AmliU  *«»*.»&  «»?  fewA,     «!«*«  alii  1©  *Xi»tl  to 

«aie5  x-i3JK©iwf!'»'il«  •^fiiaf.psaU  «fja0  e^H"  i«>t  i'^Qmres  iteiili}  '^>»  ii«»  «|b*aiX 

^^•s:  is  »Tl:y(-«^  rirsiffe  ^nt^mt  <s%mU  s«i;»«'tt«  let  i4srTE0*t«!»' Agtt»  is&fiiitsmttit 
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to  use  his  hand  in  the  future.     Aa  to  plnintiff  exhibiting  hi* 
hand   to   the  iurj  It  doas  not  nT>p?ar   th-t  while   -lolnr-   ro  h« 
Biad«  any  utteispt.   being  cautioned  "by  his  ©ttemejr  in   t^ie 
parti culinr,    to  move   the  fingers  of   the  hand  or  to   sU'npreiiB 
their  Btotion. 

^or  the   rensons  indioeited  we  «re  of  th«  opinion 
that  thfi  5udgm«nt  of  the  >>uperlor  coxirt  should  h«  «ffirmsd 
and  it  ia  so  ord«red« 

AFFirilGSO. 


Fitoh  ^nd  Barnesa  J7.«   concur* 


'^k» 


»immm^A  :  ,_    „. .     ,...,,,,„  ,,,,  ...a*  ...^,.^ 


..;■■      ■'      ^.f:^      .■'  ■.'-->S--^-       ■■■'■'    ',:  u  -■■■  *f  ^-''''     ''V^ 

;:-,c"i,;:.     '  ,<    ;■  ■■  r^- ■  •  :- .    ■■■■•:-,,■.     rX     ,  U^'i;':*i  It 


76   -   30393 


Befondjint  In  "Attot, 

MICHASL  HKIXLER   and  HiOifiY  KIMSL, 

Plaintiffs  in  Krror, 


SHEOH  TO  CHIMIKAI.   UOt»T 

242  I,A..  63B 


MR,    PPwESIBUSQ   JUi$tIG8  ORIDLIY 
BSLIVSRSB  Tins  OPIKIOK  Oi«^  ms   COUJiX. 

On  Junft  19,  19?5,   an  indictment   conal sting  of  two 
eotmts  vfRB  returned  against  Michael  Keitler  and  Henry  KiB«l, 
In  the  first  they  wer*  cbi?irged  -s^itb  ypnlawfully  keeping  an-l  »sln- 
tainlnp,    in   eal-^   Ceok  Cowity,   on   Jun?  1!7,   105!5,    "a  certain   oorrimen 
gauEing  house  for  gain  in^  luer*,"   and  in  the   second  th«y  w«r« 
ehargw-i  wit^   th«r  swad   there   "unlavfiilly  Hnl  wilfully  keeping, 
o:pe(ratlng,  owning  »nd  yslng  a  eertftln   slot  machine  *■•  bt^ing  a 
device  upon  which  money  ie  8tak<!»d   smci  hasarded,    onl  into  T*i<* 
aoney  was  pat  and  pla^sd  upon  chano^^,"  etc.     Aaoh  'ififenaont 
fil«d  a  plea  of  not   kiuilty,    m-l  on  October  23,  1925,   al'ter  waiver 
of  jury  trial,    evidence  was  heard  before  the   court,    rp8  Iting  in 
tfc«   court  flniixt^  each  defendant  guilty,      Al'ter  siotione   for  a  new 
trial  and  in  arrt^st  of  Judi^ent  had  heen  over-ruled  each  was  ad- 
judged  guilty  of  ''keeping  a  cobubob  gaming  house  in  manner  and 
forna  r^s   charged  in  the  indictment, "  and  each  sentenced  to   the 
House  of  Correction   for  30  days  ^nd  also   to  pay  a  fine  of  llOO* 

After  rpviewine  the  evidence  we  are  of  the  opinion 
that,  '"hlle  t»"«»r^  in   pomfi'  tPi?timony  that  on   the  date  mentioned 
th#>r»  was  a  slot  ffinehlne  upon  the  preaises,   via.,  th«»  Burr  Oak 
I'otel   at  Burr  Oak  In   said  County,   >«:' ich  hotel  was  operated  by  the 
defendants,    there  was  no   suffioient  evi'ienoe  to  wnrrnnt   the  ,1udg- 
Htent  that  they  were  then  and  there  "keeping  a  cozrijnon  gnmintf:  house.** 


i&moi  m  Bv 


i 


,&r 


ga  .LI  2  k 


,X?».stU.  v.'^'1*?»H  ^«a  -sslslgiH  x®*rf.i9iM  fvais!*jtg!i:  ■if^istiigt'S^  nifw  ttmien 
«>5?.tea  ^im  s»iit?#»aC  v;i:iii,*'*'fi(gli^  fi^i*  fesgtstfffi   *rm'^  x^rU  #fsl't  »j^;?  «1 

iimhiWl'sh  iis^M'A     ,t?t9  *%s59;"utifo  wotie  h^xfi.lii  bsm  tmi  9aip  -^^aaat 

^i«^  Ts.->n«jK  tti'  aaaori  s-jsissf^  asasssor.  a  ^fticissi''  'i&  i^iiittg  5!*sf>«t 

a«lRlG-.«  ».ti?  \&  sits  »«■  »!5»im^,JT©  ijtJti'  •^ialwelv'?!  ■ao,;^l!A 
&s.«wilrt<*«  iS';*'**,^?  ^I'fi"  s«0  iiS''*.*  '^««>*aJ;*s>wl  «*r«>«  «1  ^%»4i  tliA'  tfje^^iif 

"^s^siSi-;!  -#,.'^Jti**;'g  ssmimvts  n^  f^mtsf^^^'^  *iE«ffJ'  J^iw-  .r£©t.f.t  ^-s^w  -^jft  **/<*  Jfl^a 


J?urtheri.iOr« ,   ac  adsaittM  by  coujtieal   i'or  the  J'^ople,   there  wae  no 
•Tldar.ce   t;.at  the  offense,   a«  ai^uJged,  wa»  a  second  offense,   and 
ttfi(1«r  the  proTi«l©n     of  the  etatut©  the  court  was  not  warrant«<l  tn 
B«nt<moing  either  ^ofdudant  to  th«  Hou8«  of  Gorreetioa.     J^or  a 
first  ©ff«!!n«ft  un^er  tVie   ata-t^t*  (Cahill^s  Stat.   1925,   eha|s«   38, 
page  87;^,  par.   ,705)   only  a.  fin«   '*not  leas  than  llOO*  may  be  Ijf.- 

For  the  reasons  Indicatsd   tha  Jud^seaant   against   thft 
a«f«B^i*nt9  i«  reversed, 

Fltoh  ana  Barn<9s,   J.T, ,   coneur. 


,8£    .<C^ife    «,?!^t£    ,^,9v!-i;   ?'Ii^fieQ)  o*jB#^B,lgt   f At   'iltlCS*  «««9'rt,«i  4'S1?i:it 
.v  -wjssl  ■»d'  t***?*  ^'^i}l$  a^.!it-  0SinX  tisn'''   ?(a£'t  *  -^lii-^e   (ao«r   ..fj^g-  ^^^^'TS  «sij(j<y 


.^Mmmfm 


,%$itii&m  t*%^  f^mmm^  hm  M^ll 


'5^-.      ?:a5,       ;^;^??,;      "y^.^^   "^li^      i.^g;*     ^^pi!^ 


77   -    30804 


Bef enchant   In  Srror,  ) 

MICHABI  HSITLSR  and  KTMiY  K1UZ<L,  ) 

PlaiotilTB  in  Srror.  )  | 


24:%^ 


o:r  COOK  couiirv. 


i  Vi/^^B-  ^? 


On  Jijne  19,  1925,   an  indiotisent  w&s  returned  ags^lnst 
Michael  Htitl«r  unA  K«aary  Kimel,   oaae  &o.    37169,   charging  them 
in   substance  vlth  keeping  an^.  as^intaining  in   said  County,  on  June 
15,  19;~5,   a  CO'  is©n,   ill»gev«rned   ani  disorderly  housR,  where  forni- 
cation  an?  Droatltutlon  ?*rff  pr«ictlc«d,     They  filed  separate  j;>leae 
of  not    luilty  iWT^   waived  trial   by  jury.      On   Jianc   S6,   1925,    »moth<4r 
In'lictHJer.t  was  returned  against  thesj,   cae*?  f«o.   37S32,   «1bo  charg- 
ing th«K  with  keeiJlng  and  maintaining,  in   Bai.1  County,   on  J>nc  20, 
1925,   a  disorderly  houee.     About  June  19,  1925,  im  indictment  laae 
was  returned  against   certain  inaates  of  the   ai^e  house,   and  the 
present  tranocrift  di  solo  see  that  all  of  said  indictBients  by  agree- 
B<mt  were  tried  at  the  snsse  time  before  the  court  without  a  jury 
in  Cetoter,  1925*     As  one  of  the  results  of  the  trial  Heitler  snd 
Klmsl  were  found  guilty  in  ease  Ao.   37169,   and  on  October  23,  1925, 
each  was  Adjudged  guilty  of  keeping  a  disorderly  houee  in  sianner 
and  fom  as  charged  in  the  indictment  and  each  was  sentenced  to  SO 
days  in  the  House  of  Correction   and  to  pay  a  fine  of  $1Q0. 

It  a?»tJRars   froffi  the   evidence   that  very  early  In  the 
morning  of  Jsme  15,   1995,   ehortly  after  midnight,   several  poliet 
officers  went   to  the  Burr  c  ak  Jiotel   at  Burr  Oak,   Cook  County,   Illi- 
nois,  to  r\s.k^  ?»^'iat  its   cofgsionly  known  as  a  raid.      Ihree  of  these 
officers  were  called   as  witnesses   for  the  People  an-'   th«y  t<™atlfied 


%J      a  lie  JL     v"' 


t^<^0    ^M^l!iii;&j  m   HS^g®     ■{' 


.»y 


„;-•'■'>'!'■;>*■ 


.ti^poo  Sirs  %9  Ji9itx«ao  i-.ar  ^tMfsiM  •■  "^  ^•"■■^•■'  "  "^"-* 

••liW^st  3rx5^d«  ,(aHjfts>i-f  -^X^w.-liu^e i^v  tsj;  hmi-smx<,^*'[.£i  ^smms^ni  «   ,,S*I®X  ,81 
•sii^  ksm   ,**s;9i5  saaase   xw-f,)   'te  &&iMeus.i  ai^.t'r«ft  iaei^isi/ii  Ma^pfjii  »«ir 

^iiii  ^x^mi^Q  i»©©  «jtet>  twwi,  im  £i»t&M  3t(ia.  «Tt,i0€  *4*-  «#  *ix«w  »t«»»lt^# 


«t  l«ngth  aa  to  vhat  th«y  saw  amr!  did  at  the  tlB«  of  their  visit. 
C«rtain  Innsatfts  of  the  hot!»l  at  the  time  also  tp8tifl«<J,  The  '1l«- 
ftndtmts   •^i'l  not  testify. 

Th*  nsin  oontent.ion  of  coxms^l    for  ij©f«ndar.t»  is   that 
th«t  erl-ler.ee  ^o^»  not   <»>  ott  'beyond  a  reasonalsla   louht   that  '?«- 
fen'tant*  at  ths   tlm»  on:*  pi-ice  it.   qu^etlon  were  k»<*  >ing  and  main- 
taining a  Hiieorderly  ho«»<9,   a»  ia«ntioned  in  section  57  ef  the 
Criminal  Code  (Cahlll'«  Stat.   1925»   chap.    3a,  page   853,  par,   145). 
W«  hav?  reviewed   the   eyidance   and   are  ol'  the  opinion   that   thar*  is 
no  aerlt  in  the   contention.     We  '.hink   it   aui'f Icl^ntly  appear*  frcat 
all   the  f  iotc   ?m5.  cire^jmetjaicea  diBcloBed  that   it   sail   tija«  thf 
hotel  wae  a  plice  or  house  ^h^re  formication  'mi  othsr  like  niia- 
behavior  were  pr?icticed    conaiionly  ani  at  I'requent  intervals,   and 
that  defendants  were  then  the  keeoere   .hD'I  managers  of  the  hotel, 
and  thrjt   they  kno^in^ly  perssitteA  the  unlawful  practices  and  mis- 
^ehavlor  jaentioned.     The  tstatute  referr^-l  to  provides  tY.nX 
whoever  keeps  or  maintains  such,  a  disorderly  house   "shall  he 
flne'^  not  •jre«e''ine  S^fX),   or  l.-^jjpieoned  in  th<»  county  Jail  or 
houn«»  of  correction  for  a  T>*«riod  of  net  more  t^ars  one  year,  or 
both,"     The   9*»nt§nce  ef  each  defen-^.'wit  le  ':«ftt>-ln  tho   ^statute. 
Accor-Unr-ly  the  several   ju4(j»prits  against   the  defendar^.ts  are 
affirmed. 

AXFXBMSB. 
Fitch   and  Barnee,   vTJ, ,   concur. 


^Cfti^X   .tr^ty  ,eao   eji««:;  ,&£    .^«i^i"i&   ♦iia^X   ^SmUU  9* llkit^O}  oh90  l^almitQ 

-•aiffi  ®:'i.ii:  tafCJ'c  i.-m!.  0ffi;'#a©l.rs!ol  ©-as^i.^  »'«*Fo»rf  ta  «t»j?.,t«r  «  »*w.  I«*«il 


.CI»i4JJI1SL«\ 


■-' :',".  '.■..'■:.'    ■■:■;;•,    ■;;':•■,.;.':    lite 


:;a8e  No.  O  -^  "^f  (^ 

Ihe  People  of  the  State  of  Illinois,  defendant  in  error,  v.  Michael 
Heitler  and  Henry  Kimel,  plaintiffs  in  error.    Gen.  No.  30,895. 


42I.A.  639 


'iJf'  Prosecution  for  keeping  house  of  ill-fame.   Judgment  of  con- 
viction. 


Error  to  the  Municipal  Court  of  Chicago ; 

Superior  Court  of  Cook  county; 
Appeal  from  the  Circuit  Court  of  county; 

County  Court  of  county; 

,  Judge,  presiding.   Heard 


)    the  Hon. 


the 


division  of 


this  court 
Affirmed 
Reversed 
'    Reversed  and  remanded  with  directions. 

Opinion  filed 


at  the 


Rehearing  denied 


term, 


[r.  Presiding  Justice 


for  appellants, 
for  plaintiffs  in  error, 
for  appellees, 
for  defendants  in  error, 
delivered  the  opinion  of  the  court. 


«c;?iiaxWA 


79  -  :^mn 


THIS  pi^opi^  0?  rm  sTATK  OF  m.i^^ois,  ) 

Befwidant  In  Brror,  | 

KICK.AKL  MITL2B   and  KKKRY  KIKSX,  )        0¥  COOK  CGt/KTY. 

Plaintiffs  In  Krror.  ) 


242 


a 


X    8 


UELIVBK&D  XHK  OPIJiilOli  0^   THifi  aOUHf. 

On  Jun«  S6,  19'<?5,   an  tndiotiKent  waB  returned  a,gsdn«t 
Kioba«l  Heitl«r  anfl  fUnry  Mael,   ease  l»o.   37252,   chiurging-  ttoea  In 

njl5!!itf*nc«!  ■a^lth  kfiianlng  ?mtI  ffialntaining,   in   said  County,   on  Junt  20, 
19S5,   a  odaiison,  lll»gOT«rn©i  sufj'l   diBorderly  house,  vh^rn  fornicft- 
tlen  au'^   ^irostltutlen  ar<*  »»raotic*'?.     Thny  fil«<S  sjiparat**  wleaa  of 
net  guilty  ^md  vskW®!!  trial  Tjy  Jury.     Previously,  ok  Jun«  19,  19J;g, 
another  li5<1ietr.©Rt,    c»b«  I^o.    37169,  ^.ad  ce«n  return«*d   against  tl^e© 
ch«rgln.rr  tVi'-^ia  •»dth  keeping  aiifi  maintaining,   in   said  County,  or;  June 
15,  19 '^ 5,   a  <!?,isord«rly  Ir.ouse.     AToout  the  aaae  time  an  inflletcient 
'alffo  "^iitfi  restumed  against  certain   inmaitea  of  th&  nmm  heuse,   %nd 
the  preBent  transcript  disoloaos  that  all  of  s'ild  indietBi«!it«  fey 
agreesient  yinrti  tri«a  at  the   same  time  In  October,  16  25,  l?'«fore  the 
court  ';';it;  out  u  jury.      In  the  p,artieular  case  against  Hsitler  and 
KlsEol,   involved  in  the  preeent  writ  of  error,   each  of   thera  w*» 
found  guilty,   »nd  on  Oetoher  23,  1925,   after  motions  for  a  new 
trial   nnd  in  arr«Bt  of  judgment  had  been  over-ruled,   eaoh  ^a«  atS- 
judged  guilty  of  k(»®olng  a  disorderly  house  in  iiaam'^*>r  ani  farm  as 
charged  In  the  iniiictsnant ,   c«^Be  ^o.   37238,    stfjt!  each  wae  eentemced 
to  30   lays  in  the  Bouse  of  Correction,  an'i   to  nay  a  fine  of  llOG. 

The  Bsain   oont«»n'vion   of   eouns*^!   I'or   rji»j'«>.  ^ants  is   that 
the   aviaence  ^o<?0  not   show  beyon;l  «  re&sonabl'^    loubt   that  defendmit*, 
«r    »itVi#»T  of   them,   at   the   ttmf>   ■!«(:■;  place  Iti  question,  vere  -k*?figiln,g 
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III  Mi£i^  ^^,^'mfSs  ,S£:Si'r€  .ots.  &«»js»  ,<£ft^4  'v'^mi-K  has  t»xsi9^  tn&a^tu 

•mil  a0  ^iSnu<}Q  .fc^^e  »«i   t3.alaf-«:jJ'iitjft'fa  Bos  ^r«l^i*»'9t  rfv^  f^-' .-^fif*  jvaij^^ai^o 
hm   ^ Batumi  «»fw«  &*i«  '-^p  a^^isMOl  ais^ist®  «rBal«j|«  MfWi6ri«t.  »iw»'  fliif' 

.,OG|f  1©  stall  /:.  %»q  e#  ?>fw  i?i«il,tsn»^"i;'oO  t«  «8w©^  ♦»?*#  al  «K:«ft'  c^5  9^ 


and  asaintainlng  a  disorderly  house,   aa  defined  in  section   57  of   the 
Criminal   Code.      (Cahill'a   5tnt.    19  25,    ohfip.    38,   page   353,    ps.r.    14S.) 
We  csmnot  agr<?©  with  the  contention.     On  the  tririi,   ai't»:r  certain 
police  officera  had  giTen  their  testiiaony  as  to  what  they  a»w  and 
did   at   th**   tlwis^  of  a  certain   raid  Eijide  by  them  early  in   the  laom- 
ing  ©f  June  15,   1925,    at  the  houoe  in  question,  known  ae  the  Burr 
Oak  Hotel  at  Burr  f'*k.  Cook  County,  Illinois,   three  othfir  poliea 
officers,   conn«'ot«'l[  "-ith  the  office  of  th»  Bt  'tf^'s  attorney,   t<*fiti» 
fie?!   at  IfTJgth   as  to  ^hat   they  sww  ani   '^.i^.  on  thR  ocoHeion  of  8r.other 
raid  made  by  them  at   ealrl  hotel  about  10:30  o'clock  In  the  evening 
of  Jtme  PC,  1925.     3evpral   of  the   then  inmiites  oi'  the  hotel   also 
testified,     Heltler  and  Kiroel   -\i-A  not   testify,     i*o  us<»ful  purpose 
will   be   serred   in  detailing    the  test  uucny.      Suffice   it    to   say  that 
we  have  reviewed  it  and  ;*r*  oi'  the  opinion,   Jrom    ,dl   the  f  :.ct8   and 
circus-uVfaices  ^ilsclofse'},   that  on  June   '^0-,   1935,   the  hotsl  •«&»  s 
place  or  house  T>h*re   iornication   jxxd  other  like  jaiabehavior  were 
practiced   ooffii&only   :anfi   at   frequent  intearvais,    that   it  was  a  dis- 
orderly house  as  defined   in    the   statute,    that  defendarits  were  then 
the  keepers  an-^  mari.'igers  of  the  aaBiS,    and  knowingly  perniitted  the 
said  nracttcee   sani  lalebrhavior,    ?5nd   that  the  court  was  oiaply 
justified  in   entering  the   finiinj:;  and  jud^ttiffnt  cotiplained  of.      Th« 
sentences  against  the  def  en  Vints  are  in  accordance  with   the  provi- 
sions of  the   statute,     Acooriinr:iy,    the   several   jui1gia«^^ts   'Against 
them  are  afflmied. 

AlfWmUSD, 
Fitch  and  Barnes,   J J. ,   concur. 


(,aM   .-Sif^  ,^;3e   'SSfiQ   «ac   .qj^ds   .giSaX   ,;|'**-it^  a'IXi,rf»S)     *9&oO  iMaiMtti 

*9iIoe  riififis  *>»^iii   t»imtX£iX  »^ifluow'  jCo«0  j^SjjU  tjwS.  #«  Xs^oH  AbO 

■s»fi^sftp  Is*  arjK*?ooiE»  ?>K;r  HO  f)ih  has  wskb  tj»'i^  i^Ww  e^  «#f  ff^am^X  ;^i5  ^«l'i 
^ninftr»  ^'i^  iti  Jtoofo'o  0€jOX  f!^9€m   Iftd'orf  Mjifed   ta  <a»Jli   ^  »fc>?.,'s  felut 

-»if}  iS  «4-i^  i£  ijS';!^  ^ 9, l&.Ti»i it i  Snaup»'i1  4s>,  has  xlai}m&oii.h9»ii^A%% 
•off      ,'i3  £«ni;pXfi;3QO   4'a«?ift,iif>at   *>«*«   i^fli  ;,'(Vi'I    9dS   ■^itit^ia^    nt  !>*i'U#»#jt 
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D«fen'iant   in  Jirror, 


)      ■E?.RCR  TO  am^tpirm  GOUHT 
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'    DKLIVKRRB  'iHK  OPiJilGii  OF  TH^   CGUHT. 

On  a  second   trial  of  bh  action  for  -iai.ages  for  per- 
aenal  Injurica  ths  ,1ury  r^tumert  a  verdict   I'in  ling  defendant  not 
guilty,   ^nd  on  Jebrimry  7,  1935,   al'ter  plaintiff's  Kiotlon  for  a 
n«w  trial  hsi(3  been  over-rule'^,   th«j   court  entered  judi.jBa#nt  against 
hiiT!  for  coato,   which  Judi;siei:it  it  1r   sought  ty  this  rrit  of  srror 
to   rsvpras. 

The  acci'5«jnt   occrrrsd  on  Fel-rnary  l**.,   19'^^,   about 
1:50  o'clock  in  th^  !i4i*t«rnoon.     Plaintiff,   about  18  y«"arr?  o ''  ag(», 
w%8  ^.riving  a  motor  truck  cf  hie   ^-Biployer,  Magnf-r-WiitJclo-^'  Co., 
treRt^ard  over  &  plaiilrer»   rcn.S'rny  wVich  ran  in  a  p<!»n»»rRl    ^aet^srly 
anr!  w«'.»stf'rly   •*ir'»cticn   ''n-^  ■^.'Mch  cros»e<l  abotjt   90  of  c^ef  en>i;ant  *» 
railroas?  tracics,   ruiiriing  in  si  northerly  and   soutbf?rly  direction. 
AB  hs  refiched  the  tnird  trnck  from  ths  weBt  onf^  of  ilef cn'Vant  'a 
enginos,  backing  northw^ri,   oolli^ed  -with   the  truck  on^  as  a  r<»- 
suit  hi 8  left  foot   -403  1  leg  wsre  so   s^rerely  injured  that  it 
became  nfeeeeory  to  amputate   th«  leg  above   the  anklp.     I'he  road- 
way wa»  about  opposite  15th  street   and  about  two  lloclce  south  of 
the  south   end  of  defendant's  aain  paaj3'»ng<^r   station  In  Clicago, 
Its  west   an6.  was  conneotftd  by  tvnoth«r  roartiiray  with  Iriitiuna  airenue, 
which  is  w««t  of  the  west  line  of  defendant's    right-of-way  an<l 
about  pir»llel   thnr-^'With,      ThRrt  was  an  ©lerat^d   Btrueturs,    eon- 
taininp  two  tracks,  ?rhich   crossed  oTsr  the  roa-^way  ruad   som«  of 
th«  tracks,     The  track  en  which  the  eollisien  ooeurre*!  is 
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..T^yO   'HOT  UO  iS«lI«iG  tHS'  GlfiSCV'UM    ' 
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4«iii/!'i5^   ^t-ssKStiH/t  &'9'^■^^S2^?'  -f-tt^ns   i».!li   ,'^«Xi:ft«-i«Ti!i  aftttrf  ft^rf  i«l'x4'  wim 

Pi''  iiw^m'teih  "to  OS  .t^'oifKi!   bsunittt)   -Csl'lv'  s^  am^   aoi*o«tJtft  x-^"*:^^*®*  &"» 

,!«oi:.;*!»«ti,f>  '^^XT^^i'J^sfO*   'ijsuLB  \;A*!5;??xf#TEaa  «s  al  3!i«J;rtJ5srtE   ,aai»4«it*  jEMBStillat 

*fe.s!-o'x  ©'ft     ««A;!fBM  9!l.i   rvorff^  si*-£  *«^   s4^is;JM(j3w  ©^  i5%*»«90?>a  i»£mdtttf 
't0  nsa&w  has;  \-^iiVhBO'x.  &niS  ^»re  h'^^s,i9%«t  rft»irtwf  ,«j4»«itl  ewi'  gnlcUAi 


iamediately  west  el*  the  olevatad  •truoture   sand  ia  praotic&lly  on 
level  ground  ^ere   the  roadway  crosses  it  and   for  about  60  I'eet 
south,  but  I'roffi  there  it  rune  up  hill,   curving  toward*  the  eouth- 
west  until  it  reaches  the  top  of  the  el(>v«ited  struotiore  at  al?out 
Indiana  avenue*     Because  of  obetructiona  to  the  view  of   the 
operators  of  defendant '»  engines,   as  well   iJi  of  peraone  traveling 
over  the  roadway  in  vehicle*  or  on  foot,   otiused  by  certain  pillars, 
ttbutrfipnte,  bulliinirs,    etc,   thp  cross  sing,  at   the  pi  .oe  of  the  col- 
li nion  nnd   at  oth»r  !>lacea,w(!is  a   r^ang»»rou«  one,     Defendant  did  not 
Balntnin  a  flsj^ian  at   the  cro«(?lng.     Ihe  mors  westf^rly  qT  the  510 
tracki  were  ao-called  ••nialn"  tracka,   then  caae  the  tracks  used  for 
•u'bt;rban  trains,   and   then,   njtill  farther  east,  ^^ere  ?ihout  1?  tracks 
on  which  PullEi.-an   sleeping  care,   dining  oar«,    etc.,  w»re  stored 
temtjorarily  between  trips.     Plaintiff's   asp^oyer,  i.agner-Winslow 
Co.,   dealt  in  si«sat8   and  other  provisionE   'ui.'l  was  accuetojaed  to 
furnish   such  supplies  for  dsfeudant  and  the  Meblti^an  Central  and 
Big  Ji^our  railroad   oos^ponies  at  their  dirking  care   thus   stored.      The 
roadway  was  a  private  one,  located  entirely  upon  defendant's  prop- 
erty,  and  was  used  chiefly  by  defendant's  ejaployes,  going  to  and 
from  their  work,    fsnd  by  those  firms  and  persons  who  delivered  sueh 
supplies.     Pl^iintiff  had  crossed  over  the   roadway  with   the  tVMck 
and  had  delivered   for  his  easployer  certain   suppli<PB  to  a  Michigan 
Central   fining  car.      It  was  on  his  return  trip  over  the  roadway 
that   the  eollleion  occurred.     He  wae  sitting  on  the  l«?ft  side  of 
the  driver's  cab,   driving  the  «fflpty  truck,    ml  a  compsnlon  nsffied 
Malette  wae   seated  at  hie   rig>it.      Plaintiff  waa   fai\13.fcatr  with 
the  roadway,    the  tracke,    yj-i  1  the  ijencjral   sit  jation,      Ee   fad  been 
making  sirjllar  deliveries  to  dining  oars  on   the  average  of  seven 
times  a  week  for  nine  preceding  months.     He  knew   that  trains  and 
engines  crossed  the  roadway  at   frequent   intervals,    that  no   flagaan 
wawi  stationed   at   thfi   crossing,    and   that   there  T^ere  no  mechanical 


3Ri. i:*'<(n« ■».#   9.a&s%'!i<i  '«o  s-    i.Cs3w  B.SS    j^i^irjiN^o*   a' injafcita'tsf,:.   Ic   «toi'»'X»^0 
•1(50   atrf^r   tc  ^s.v-iXc?'  *fl*-    .*«  .jSSl*a«'W   '^'■^"j?   ^»»#«    , «^4tl.iv|.ij^(!f   ,a;Jf?^iHiifrf# 

rfoas  b^ravli&i;   orfw  ssreos's©^  bits  iwatlt  aa^ir^  xeS  fc«e    .alidw  -xlttjfi  «»it1 

Em^ldt'lA  «;  0.*  a^ii:ti-<tjijf9  fti,®-;r^»a  T»'\joX<fw»  «i;.rt  -s^'t   6f»T»rlX»JN  fcaif  haa 

siller  xwiXim't  «ivw  'i*t.l:^ffii*X<l     .^^.'SJh;  «i:rf  iat  i&»*«««  i*w  »#^9XfiH 

mv»B  'TO  «#.*'S«»¥js  sMi  iio  »«««  aai:««lJb  «*  »«lt»Ti:X»li  «»X1«X»  aaiaLaiu 

■?.«Bjaa«ri  ©a  jf»rf*   ,aX«vj,t*al  t^^i^fJ^it,'**  .t*''"****  *^  BM»«i(0'Wl»  ••oXiia* 
X^almsrfoaRV.  on  »ws'  »i:3>f(3  *fiiit   Fam    ,3sa!«»«iR>  euii   *«  B^ijiol***!!  »«w 


devioes  gitinfe  warning  of  a  train's  approjioh.     As  be  prooesd,«<l 
westward  he   saya  h«?  looked  both   to   the  nortb  «4n-i  to   the  south  snd 
did  not   ftffp-   any  approaching  train,     JSo  train  was  approaching  I'rom 
the  norti"!,    ^-'.n-!  only  t)^**  sai'1   ©mdnft  was  approach- ing  from  the  south. 
And   thft   ^vi-?f>ne«  furt^pr  discloses  tbat   thfs  sun  ^as  shining;   that 
thwre  "',10  no   arnok^.  to   Impair  his  vision  an-l  no   othf»r  vehielss  on 
th©  roadway  to   --Ustrftct  his  attention;    that  had  h«»  looked  to  ths 
south   *'h«r.  he  was  ahout  17  fe«t    frois  the  track  on  •which  sai'l  ^-n- 
gln«»  was   approaching,  he  could  h:«v«  6«en  It,    as  at   suoh  point  t>  srt 
was  an  unohstructsd  view  of  the  track   lor  &  dint  mce  oJ'  about  450 
feet;    'Hid   that,  had  he  looked  at  other  tlBi'=?s  to   the  south  during 
his   advance  westward,  he  coul<:!  h-3jv«  seen  it.     He   i\irt:':«ir  testilled 
that  h<»  did  net  again  looic  to  the  south  until  he  was  about  10  ©r 
12  f®ft   froe   th«  track;    that  he  th«n  saw  the   ongin*  for  the   first 
time   a  short   dletancs  away,   Bind   t  at  he  applied  his  brakes  but  was 
unable  to   fstop  his?   truck  in  tiia«   to   avoid  th(*  collision.     Gn  the 
^[ttssitlons  of  th«5i  speffid  of  th®  truci;:   ^mii   the  speed  of   th<9   angine, 
and  T^h»th<i>r  or  not.   the  bfl>ll   of  the  pn;  in#  was  thsn  being  rung, 
th<«   <»-p'ldsn:i«   is  conflicting, 

Plaintiff's  declaration,    fll»(d  June  l""-,  19 -^5t,   oonsistsd 
of  two   counts,      Th*?   first  ^as  i?reUcated  solely  upon  dsfendant's 
alleged  nsjgligenoe  in  falling  to  Kialntaln  a  flaipssan  ftt  the  crossing, 
an'^.  ths  second  sol«ly  upon  the  alleged  nsglig«nc<»  of  thp  orsw  operat- 
ing the    (?nglne.      Both   charged  teat  at   and   immediately  before  th« 
tlae  of  the  ooliision  plaintiff  was  in  ths  axsrclsa  of  due  cars   for 
hla  own   sal'oty.     At  the  conclusion  of  the  evidence  on   the  rirst 
trial  in  October,  1923,   th©  court,   at   the  defendant's  recjuest  and 
over  pl&intilY's  objection,  p«r«ffiptorily  lnatruot*d  ttie  Jury  to 
disregard   th«   first  count,   an  5  the  oae«  was  submitted  to  the  jury 
under  the  second   count  only,   and   it  returned  a  verdict  finding  de- 
fendant not  guilty,   foi'^  a  Judg|&«nt  thereafter  was  rendered  against 
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to'i  st*m&  ■awij  *re  »«i!Jto's«Xi>  a^M  «l  «<jnr  *ni*rrlAX^  ««i«iiIXoo  ©if.^  1«  omit 
*»n  salt; an  ^alRtsjtr  «  h»'sx'XM.H%  *i  !>««  «tXfit»'  *«tfoe  fe«eo»i  ^sii  t^tmi 


ths  plaintiff.     Among  the  gennrnl   lnetruetion«5  then  glYcrn  to  the 
Jury  &t  defendant'a  request  was  one  to   th«^    (?ff«ct  t' at   such   *?vl» 
denco  ag  th^  court  had  Siiaitted,   on  the  t^ueation  whather  a  flag* 
man  was   Btationed  at  the  creasing,  had  be«n  adraittied  itpj^  as  tend- 
ing to   ehow  any  negli(i«nc«  on  delVndant's  pturt  in  not  so  jaiaintaln- 
ing  a  Jlagaan,  but   Bol«ly  as  b«aring  upon   the  question  of  dftf«5nd- 
ant's  allegf-d  nfglife.ffinc8  In  rurailn^  i;t8  .sSiiiM*     ynder  these  two 
InBtrrictlons  practically  the  only  qut^Bticns   sutaBilttcd   to  th« 
jury  on  th**   Jirst  trial  wer«s  ( »)   trhether  plaintiff  rfas  guilty  of 
contributory  negligence,   ana  (b)   «fe»th«r  d«f«ndant  was  negligent 
in  run?;ing  its  erif;1n«»,  ^hlch  negligence  proximately  caused  plain- 
ti?"f'a  injurif^R,     TTese  qti'^etlrns   Uf»  ,1«ry  f?©cided  ndv^srsely  te 
plaintiff  an <'   th*   court   conflr3t;»d    th«ir  vrdlct.     tipon  a  i?rit  of 
#rror   ©ursprjuently  nued  out  of   t^ie  4pr>'til3.ta  court,   in  Thich  a 
rwrersal  of  thft  judgiafflnt  was  vtske-l   aololy  upon  th«  grouni  of  th« 
giving  of  sai-i  two  inBtmctioniu  and  certain  ot^<5»r8,   this  court,   on 
October  7,  1924,   reversed  the  first  judgaaent   and   rerafmd«d  ths 
o&use  for  a  new  trial  solely  upon  the  ground  ©f  the  giving  of  said 
two   tnstructlone,      (j^fiMMiljSa  "^^   Illincia  Central,  R«    Cj,,   234  111, 
App.    416,   429.)      In   the  opinion   then  filed   it  is   said  (p.    422) 
that,    "under  the  sill sgat ions  of  t>»e  first   count  and  the  facts  in 
erldence,   it  was  for  the  jury  to   say  whether  ordinssry  nnd  reason- 
able care  en  defendant's  part  requlrisd   it   to  maintalo  a  flasman 
at  t  «  crossine."       iU't*r  the  oause  had  laeen  redoeketsd  plaintiff 
ftlei   an   a^'ltlonal   count,    substantially   a  combination  of  the   two 
original   counts,   to  i<^lch  defendant's   fona«?r  nloa  of  the  general 
lesue  'y.ia  ordpre^  to   Btand, 

Ifoon  the  Seconal   triul   the   cause  was   subajltte?  to  a 
Jury  upon  ba$|i  of  the  orlirinal   ocunta  iwd  the  ad-iiti'>>nal   count, 
and   the  ,1ury  jigain  returned  a  verdict  fln-?ing  the  defendant  not 
guilty,   and   the  second  1ud£:K<»nt  agvinst  plaintiff  foliowet:^.     The 
evidence  introduced  was  aXjaoet  identical  with  that  heard  en  the 


"'hi*.    !i^l:V     SSiJ^    |C**'rt*     ^Mt     0*"    SxtCf    »j^,W    #9!!S'W.?':.S^t    «' J'JSW&a;**'^*?)    t£-    X^!Ul% 

to  VviJitfs   ?>/  »-  Tl'l.tij,^''.!?'  Ts  i'^^s-l^r   l«  )  ©•Xijw  I*i'«^  ^Ja'iH  -*if;?'  «©  -^w^ 

«»s#«t  iHte  ^iXi'.alfcio  '/Bjiflaid^c  Y-ftS!   o^    ■-i;'Kii,jt  ^AS  %s>'t  mvr  Ji i  ,mimhiv^ 
tmim^^l't  «  sis^aifeiH  c:f   il   bs:'-3: lupQ'i  its^  &^  ^imbm"t»h  «9  si's*!   sirf* 

,ii^?ftsJO@  X*Lfjc:15li^;^t^  »Mi  hna'  <it}m'o»  Unlr^l*^  %ffi  t»  sjt^.  «ew  t*««'^ 
3(»a  #M?.a«*j;«b  f!t4$  '^ri.k^H<(.n  $^.tbt:^'t  »  hemt&ft^ii  a.te-'m  X^af,  ^it$  hm' 


first  trinl.      Inied,   th«  abstract  of  th«  eviiffince,   ms  given  on  the 
first  trial   -nnrl  ae  filed  in  t)  is  4pp*'llate  court  on   the   first  writ 
of   «»rror,  ra»  used  "by  agreen-nt   ao  tb«  bill  of  «»xG«y)tiona  aa  to   the 
©▼l-^fflrjot  hrRr>l  on  the   Bftcond  triril.     Thp  only  adiitional  evi!lonc<B 
is  thBt   nhovn   in  a  BtlpuJ ration  of  th*  rj^irtifts   -xn  to   th«»  nu.m'b<sr  of 
r«r'il''*r  ■cV!'?'1'')l«'1  pnsoftngsr  trnin?  op<'rat?d  ^ally  over  the  crossing 
■between  th»»  hoyre  of  fte-ven  a,  jb,    an<!   Beven  o.  m, ,  en   nnd  -ortor  to 
FelsTuary  13,   19 "'2.      ?>'«  total   n-,jniber  wae  169,    -ini   o'-'   that  n\«Eber  17 
uee.i   the  p-irticvlar  track  on  wie^-;   th?  collit^ion  occurr^-l,      .h?  total 
nmater  of  euoh  tr^siine  crosalng  orer  ail  of   the  tracke  b^t-ween   the 
houra  of  one  o'clock  und  tvo  o'clock"  p.  sx,   '*'as  nin*. 

It   th.jrfl   appears    that   tht»   seconf!  jury  has  paseed  upon   the 
question,   adversely  to  plaintiff,   whether  defenrSaiit  waa  jjuilty  of 
negligence   in   f-^iltnig  to  maintain   a  fljigmim    at  thf<   d'osaing,   r^nd    that 
two  tiurles,   uxson  Bub9t:-intially  th«s   »;«&©  evidence,  have  passed  upon 
the  qu««?tions,    adversely  to  plaintiff,  whether  he  was  guilty  of  con- 
tributory neglinanoe,   an-*,  whether  defendant's   f«n,';,in«  orew  were  guilty 
of  8uc>-  neglirence   in  running   the   enjjine  ae  proxitnatflly   caused  T>laln» 
tiff's  in.lurlee,     tifhile  th*  evidence  w««   conflicting  on  the  qvieetions 
i^hethfr  the  ^ng:lne  vas  b«tng  nm  at  nn  exc*»!»«lv«  rate  of  rpeerj  under 
all   th<»   circ^mintjinces,    flunf?  whether  it*  b«^13.   wa«   rinjilng  at   an^?   im- 
lae^l's.tely  befoje  tYf  tissr  of  thw   collieion,  we  do  not    regard  the  os-se 
as  particularly    close  on   the   qu«soti.on  of  plaintiff's   contrib\jtory  neg- 
ligence.     Indeed,   w©    think  that   th^^re  was   iur.ole  evldeiine  to  suBtain 
th**  fit;  ling  thai  he  was  himself   iiuiity  of  negligence  proxiuately 
causing  lis  injuries,     if urth encore,   the  ooncurr<^nce  of  two  like 
verdicte   streiigthsns   the  presumptioB  th&t   the   second  verdict  was 
proper  and  supported  by  the   evidence,      (hSJM,  "*'  k3S&»   3132  111.    App, 
409,    412;   tecKinDJ,^  v,  L«Jie..   133   ill.   App.    43Q,    441.) 

The   sole  ground  ur(red  by  plaintiif's   counsel   for  a,  re- 
versal of  the  pr^sifnt   judgment   ia   that  the   second  v^rcliet  was  brought 


s 

al  ti>i7^  fen**  tM?  »,«  .<sr  mv&s  han,  ,«a  .«  k0v«»«  *io  •i.tfod  arft  a»«w*Bflf 
,*«i0  B£^v   ,i*5  ^g  3f.oa/o'e  ow#  hofi  Jl£»oIi?'o  an©  "X©  8 waff 

aow  feae^fi-Q,  ©YASif  ijgoitejjlvis  asms  ^rU  ^.■^.S^X^my^^^si'Si  atmM  ttpltttt  9vi 
*'RiiSit^  feaa^'Po  ^i^ji'sailxc'siij  a^  ©lajiH*  aria  ijaiArjRri  «1  ^ofm-^^lL^n  rfoiw  t« 

-.asi  Jul*  t-s  5i*:si;-i  i*i  a«w  Xle-dt  si' I  •m',iS'»^i^  ■bmi^t»<mm3fnm'i>ti:-y  itii  iXm 

,(m^  .III  ittt  ,,afl|fij|  .V  yimX )     »mei»tlim  a«f#  t<i  A«#T:©wua  bsm  t»<roic<i 

(,i>*  ,M*  ,«<iA  .Jtxx  mt  .ianii  .v  ai^aUAsi  j^i*.  ,«o* 


aljout  "by  th**  giving  of  t>ie  In nt motion*  reqii*?8t«d  "by  iefuninnt, 
wMch  were  prwjuficlal  to  plaintiff.     At  the  outset  It  fisay  "be  s&ld 
that  the  preauntptlon  obtains  tYiat  th«  court  ruled  correctly  ae  to 
the  InBtructionB,   and  in  erdar  to  orercoB*?  that  presjiaaption  plain- 
tiff aust   Mhow  affirKiatively  th&t  error  has  in t«9rv (?■;•; ed.      (  Chj ga^ 
jt  Alton  H«   Co.   V,    /isaftrican  atrawbpar^!  ^;p..   19C   111,    268,   275; 
Illinois   Centr&l  h.    Gq,   v.    Jerni^ai^.   19S  ill.    297,    3Gg,)      And   in 
Fmak  Y.  Babbitt.  156  111.   408,   415,   it  is   said,    concarning  th« 
question  whether  certain  givsn  instructions  were  erroneous  and 
prejudlclfa ,    that  %hf  tf*et   l«,    "not  what  the  ingenuity  of  cour>Bel 
can,   at  leiBxjre,  work  out   the  InBtructiona  to  mean,  but  how  and  in 
what   8«sns«,   uriJ^er   thn  pvi^lence  before  th«m  an-i  tli©   circxjaatftncta  of 
the   trlsil,  wouli  or^llniry  m«n   pin<^    Jurors  un'^orstand   th©  inetruc- 
tionp,"     On   the   s^con^'    trinl    th»   court   gav«*  ?5   instrvict  lonis ,  of 
W>:lch  9   rrfT»  r»qui?Bt«i  by  plaintiff    ^n;^  16  by  dsfealant.     Of  tho8« 
requfetp>i  by  ''efpnlant   5  cov«r«4  g<»npr>»l    •ubj«et»,    and   the  reiaain- 
ing  11  referred,  to  th«  t^-e  sa^^in  f?ufflstion«,  viz,   the  negilRence  of 
defendant  an-i   th©  contributory  negligence  of  plaintiff,   an^   they 
pressnt'^i   different  asneeta  of  those  qusationa  as    iisclosed  from 
the   evi(!ence.     Of  tV-eas  11   Instruetiotis  9    contained   ths  direction 
•Ither  that   the  Jury  shoxild   "find  the  defendant  not  ti^iiity,"  or 
that   "plaintiff  caniiot  recover,  * 

Plaintiff's  coxmsel   first   oontends  that  defendant's 
instructions  in   their  entirety  prejudiced  plaintiff  in  that  there 
were  too  r:.ia:y  of  thsm;    that  th©y  were  argmaentative,    abounded  in 
repartitions,   raid  unduly  oaphasixed  matters  fsworable  to  defen-iar)t 
an^  unc!Mly  miniKlsted  matters  favorabl**  to  pliiintiff;    and   that  too 
many  direet«'fi  a  v«r'ilct   for  defendant,      After  carefully  examining 
th^   inptrvjct'one   in   connection  with   the   facta   imiA   circxiiastanGea  in 
•▼i-^frnce  ar.i^  th"  vs»rioua  «l«»sjents  bearing  upon  aald  two  ffiain  qvias- 
tlona,  w«  -lo  not   think  thit   they  were  ob,1«otit)nRbl?*  or  pre.lurlicial 


3 

«a  h^    i.sas  ,vi§£  ,/a  at/  ^omk^^^  *^  .^.-.^.MsiMiL^sJUiiJUii 

fcii*  9.U'$^mi'^'$.--^  a-xww  8a<^J<}-«>t?'s;jr!sal  ««i-yi,M  iilw^twa  ^8d'^»ifw  awiiss'tjyj* 
Hi   fti's,-*   ;-.'a::    tfc'^    ,«»sta,'©#   »«tfi!i*»lif*3-;S'afsJ'    «.*?    t«wv  il'S©*   , *«i*s! i*X  ^»  ■ , IWNl 

«'^*:sf«^  i^M  al  t'tlti^iilq  h^uhtuj^mn  t*f»'si#i»»  -j-i^rl*  J3i4«i!i»i *©.:<« *«:fli 


to  t>laintlff"  in  any  of  the  parti culara  urg«d,   f«r  In  their  entir«ty. 
A  somewhat   ulintlar  eoHt«ntion  i?aa  Hi*d«,  uneueeffiaisfully.   In  the  oaew 
oJ'  C«^»Q.n.  nrl#..  Scott  &  Cft«   v.   C}-!JLaiw,rQ  Hye.   Cc>>.   309  111.   346,   362 
nrt*  whnt  w»e  ».bI*^  In   tb«  opinlow   is  apiJlloafelis  ht^r^,  via;      "Th^rft 
w*?re   l*iv«  Inwtrvietlani  glvpn     tatlng  th©  rul*^  oi'  law  that  r«<^uired 
Kartln  to   eTE««rcls«  or'llnary  care  for  V>it5  o^^n  swtfaty  f.\nd  advising 
th©  .fury  that   thti  oliintlff  coul  1  noi,  recover  if  fcartin  failed  to 
•xercisp  0uc>    care.     "Xh*  inatriiatiens  correctly  stated!   th*  la*,    ».m<1 
th«  o'bjffietioiri  mart*  le  that   there  was  n«edl««B  r©9«»titlon,  t(rln^.,ing 
the  question  of  th«  sxerolse  of  car«  by  Martin  too  proalcsntly  be- 
fore the  jury,      I'hat  ■rta.a  one  of   th®  siatisfrial  lesu?;8   in  th??   cstae, 
auR'?  wh'.i«  needlees  repetition  may  giv*  unrf««  prsminencft  to   sociO 
matt<s«r  to  ^*ich  th«   instruction*  r«lat«,   the8«  instructions  pre- 
•ente'i  differ«nt  aep^nots  of  the  qut^ation.* 

Couri8«l  also  eonten?l»  that  thre©  of  ^«f  «»ii<iant'B 
given  instruction*,  rftgar^iing  the  o«»r«  rRquir«d  of  plaintiff,   sujd 
which  dir^jcted  k  verfSlot,  w«r«  mialeadlng  ani  prejudicial   in  that 
th«iy  tgn45r«<!   th<»  fact   that  he  was  %  ssiner  of  SLhout  13  yi»arts  of  *tge, 
wtatfli'l  In  varying  Inxipiuo^B  that  h«  waO  r<»q,uir«4  to  «xpr<jiae  or'linary 
ear«>,  cr  thi»  oaro  'which  ja  r«*aaonablg'  ^rjijen^  t^^grsein  woul^i  have 
oxftroiawd,    9tc.,    r^M--?   rli'1  not   state   that  h@  TfraR  r«qulre4  to   «.x«reio« 
only  that  degree  of  Q&xn  'vhlch  a  person  _af  ]|lj  angg.   ax^Brionof .  jjj- 
iSJUjgLSaStt  ,<jap^t:Ci.t,y:  iind  g^ocreticn  woul',!  orrjiitiarily  e3t«srcl««  uncior 
tho  oame  or  •imllar  oiroiimstiAncas.     We  do  not  think  that  th«sre  io 
any  ©©rit  in  th^s  contantlon,     the  «viiJoKco  aho-^^e  thsit  plaintiff  had 
had  6n  extensive  exp«?.rv exio®  ae  a  driver  of  aotor  veMeles,  |>ax'> 
ticularly  the   trucke  of  his   aaipioyer,   ano  that  he  had   4rtv«n 
ite  Xtm^m  ov«r  the  roadws^  als^OBt  dally  for  about  nine  months. 
FurtherjEore,   aniong  the  eeric?g.  of  28  given  instruction*  the  oourt  gave 
one,  JNo.    5,  r«qy©ste«^  by  nlslntiff^     whsrein  th©  Jury    were 


oj?  .'^fsXi.-s'f  «l*|-i*j,i:  "U  ift^oo^TS  ,?<!i«  tjiif/©*  TlX^fiiiASq.  ff4i:  i.Mt-  xtal  wM. 

",412  ,!.£'•».■!  *{if^   ^ri3i    ■?«>   ia  J  8 '^>.(^««,  $«»■»«  Tilt*   ^8|;a»« 


Inutruct-^'-i!  that  *whcfn  It;  !_£  aa,lj  in  t:he»e  instr^i^ctlonj  that  pl«d.n* 
tllT  •fiB.9  riftdtalred  to  flXBreln*  orf!in»5.ry  csa:e  for  his  o^wn  »af«ty, 
ii  .is  nv,<^fl!.n.|,  that  he  ^as  r^sciulrftd   to   «»izercl»«  that  <legree  of  ear« 
which  an  orfllnaxily  pjnj'1«nt  peraon  of  his  age,   easjaeuty,   in- 
telligence ?tn'^  «3q»erlenoe  woul'l  «xercia«  un'lai"  ths   Bss-ei  or   similar 
contlitione,*' 

Othflr   isvtven  inntruotiona  requeate-l  by  defenc-iant  are 
coaplainei  of.     W©  deeci  it  unneoessiary  to   disouas  thcja  in  detail. 
Suffioffi  it  to   tsjiy  that  w©  regard  eounaftl'a   oriclciaKia  of  thasu  more 
teehi^ical  than  Butoetaritial ,    'an-i  that  «?e  find  tham  free  frsai  any 
euch  crrora  as  require  a  rereraal  of  the  JuiK^Ji-nt,  psirticuljirly 
after  two  jurita  have  paosodl  upon  the  main  issu'^a  of  the  oas« 
adversely  to  plaintiff.     Our   concluttiona  ar«  that  the  jury  were 
fairly  and  properly  inatntotod,    f.md  that  the  judgment,   following 
th»ir  vprdiet,   shoulr!  he  affinsal,    ?m.(\  it   i  s  so  ordered, 

yitth    sn-S  Barnfja,   J.T, ,   concur. 


XPi^  imift  ^Bi'X  tmd$  bait  »w  j!Bii.l  btm   ^  Hr-^ltusii^.^uf^  tmdi  tM^lati&tt 


.iri/ontosi    ,  ,t.t    ,««»rs'S«<f  Sifw 


;'K'?'J..    ,^""':«:j  'iv?*;^' "■;='*, 
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SAF"?  BKPO-aT  CO.,   a  Gomerat  ion, 
Ott*lxecutor«  *n<l  Co-Trust  ewe  ol"   t>i< 
S«t,at«  of  JfeARY  aiLL/\Si,    I}«e<P»«e4, 
Appellees, 


W.   1^.  R0B-&R.3021, 
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! 

) 

j      GOCil?  Of  OV.lCkQQ, 


Appollofit.  ) 

BSLIVSIiKD  THS  0?Ii2I01i  OF  THK   COUKT, 

On  Jttfi«  3,  1925,   a  judiijii^ent  by  oonfession  f©r  ^S65 
irsia   «nt?»r'^!i  in   fHVor  of  fcary  Gillsan  auainat  defendaiit  ox.   a  writtim 
l«»a.R«',   liy  tViP   t«rr;-.8  of  rrhich   a  store  In   n  tuilitn£^  located   nt   2922 
Stmt**  0tr««ti,  Chloago,  Via*!  >)«en  Iftftsed  aw  a  b%K*>ry  und  lunchrown 
to  -H^fwRiant  ¥y  Kary  9  ill  am  for  a  t«r     of  two  y^^are,    ending  .vpril 
SO,  1926,   for   a  iTiOntlily  rental  of  l^lOO,  ipjiyabl©  in   advatkce  on   th« 
first   -'ay  of  «ach  laontVi.      Thp  nao^mt  oi"  the  jti4i5Ji«r»t  w!xb  for  ur- 
p*!-!  r«nt    ("or  tb«  saontVs  of  April,  M-iy  'vni  June,  19 '55,   siKijrsis:»ting 
$300,   wnd  #69  attornfty 'a  fe^e,     Tk^  leaae  provid^^d    for   tb#   Inclu- 
•  ion  of  *ri»aBonabl«  attorn<?y'«  fees"   In  ease  a  JudtySieht,  for  r«iat 
wfct  Gonf«e»«(J«     Jhrior  to  t>;<?  d^  the  Judj^Bieiit  wa»  oonf^se*<$  Siary 
dlllam  hud  died,    4»a  i   eubsequsiitly  the  court  Vi»cat©d   th«  Jijii-sifsnt,   fOid 
SB   «Q3en(f«4  fftatec^ftnt  of  olfiiiB,   1b  th^  .aame  of  said  eo-fixeoutors  and 
co«tru«t«eii  of  the  estate  of  •ai<l  iuu>y  ttlllian,  d«e(s««od,   suad  a 
»•*  eoffRovlt,    <»tc.,  T»er»   filed,   and,   on  August  1,  1935,  anew 
juilgmc^nt  by  oonfeaelon  was  entered  in  the   sasae  ataount   agi^inet  (i«« 
fan4ar.t  an''  In  favor  of  said   oe*«x«dutors  and  co«trust»i»a.     B«» 
f«n4ant'a  motion  tb«n  wntsyad  to  ▼(s.o.'it?;   that  j«flg«sent,   «ind  for 
a  trial  ut>oi3   tho  mcrita,  "^a*   oontirupd   for   aubsaquant  hftarlBg. 
Th«  >)«arlnK  wa«  >ra«ll  on  Sftptatsbar  ??3,   1925,   d«f«»dant  havin^^  Irs   the 


-  ._.)] 


nimr  »  jrox 


\?'  G    ■■■■■      /.li^^   f     .X  1^  ^    ^.  ,-^:^'»a^*»*«  ♦MXn€>  Y^M  1#  «:^AV*8g 


«e09.s1fexss/£-  fern*  x"**'*^*^  *  »«  "fess^wC  ?^(9'^  *);«9"!f  ,rt^w.?;^>  •■^■#«#«#;  »'i»i>-8 
-an  'i^*i   •■'^«  ^a*i:f  ,':«ii?,  nriit  !«  :J  nj/osssFi   sjf"      ./i-fitRa  .-<&*:«  'io  Tfisfj  i'stil 

'^xaJj;  b«."?!«»'iM0o   ««^  j.-t®ia^,fei;f',  «.dS  ^,5  »i1*   9;J  •«.,«J:i'i'-     ♦i*»«i»»'t:.-'- 
is,!ii  nl  :i^air»H  ^'whfm'i^^  «dS$JE',^  «»^ipt9^<2»t.  Ml  limit  wsv  ^lil|tt«if  •rfV 


meantlae  filed  &  written  motion,   eupported  by  hie  al'l'ldarlt, 
stating  grounds  for  his  motion.     Ko  oth«r  affidavit*  ware  pre- 
sented,    Xh«   court   denififJ  the  Eotion  ^ind  froei  that  rulintj  the 
present  aopeal   is   taken, 

We   io  not   think  that  the  court  erred  in  r ©fusing  to 

▼acat^  the  jufUj»*nt.      In  hisi  -WTitten  motion,    as  well   /iB  in  his 

defendant 
affldarit  in  support  thereof,^    adaite  that  h«  owes  |200  for 

unpaid   r*nt   for  the  months  of  April    uid  iiay,  but  hp   claims  non- 
liability for   the   Juno    rent   on   account   of   an   all  ?»g(»'^    constructive 
fl-victlcn,      H«    rjtat'B   Ir  his   si'f  I  "lavlt ,    in    9ubst»mee,    thit   "until 
th«»   fall    ani  winter  of  19''4,"  he  h%^  in  the  fltori»  a  re:  xjnerative 
bakery  ^m^  lunch  buBinftis,   sin'^   enjoy**'!  the  poor'  Hll  of  hie  cus- 
toa^.era;    that  during  tiz*.i'^.  fall   -'Ui'1  winter  nn^   continuously  th«re- 
aJ'ter  up   to   and  inclufUng  feay,  19^5,  plaintiffs  (or  y~s>.ry  Cillaaa 
in  her  lifetime}   ns^sJ'iees^tly  alloT»9d  a  toilftt   and  bathrooEj  in  use 
by  ten;^tjt8  of  the   8:*cond  floor  of  the  buil-'lnc  to  get   so  out  of 
order  and  regain  ao   cut  of  o.r'J«r  that  ther«  ^hsi  h  const'ui^  l«akB^ 
of  foul  water  through  the  ceilings  of  the   rooms  occupied  by  de- 
fendant and  onto    iJinihg  -ikbles  used  by  >;ini  in  hip  business;    that, 
as  a  r«S5ilt   Jini  b<*cause  of  plnlntiffs'  n*!!gligence,   **he  had  to 
abaM'lon   the     use  of  tho  south  bnlf  of  hie  store  in  the  early 
soring  of  1925,    -tn^'   the  whole  buil-ling  in  June,   19?5;"     that  hie 
bu«inf»«»   "w*8  closed   about  kay  27,  IPJ^S;"  that   '*h'»  if&s  moving 
his   t'^ings   out   of  the   store  before   the  ^ludgreent  was   secured.** 
It  '«lll  h*  noticed   th^t  he   '^o-^b  not   state  that  he  nctuf^lly   sur- 
rendered possefBicn  of   the   store,      ^or  ai?f?ht    that   apoeare  to   the 
eontrarjr  he  may  still  havf^  been  in  possession  on  August  1,  1025, 
when  the  Judcjcent  in  qufistlon  'was   entered.     It  is  well   settled 
that   there   oanr.ot  be  a  constructive  eviction  without   a  eurr-iW'ler 
of  pooseaeion,      (Keating  v.   Springer.   146   111,    481,    496;  Barret;^ 
rr"Bo*1ie,  158  111,   479,   484.)      Furthfrmore,   ao  tnT  as  the  rent 


€ 


,^^ii?jt  ,X  ifBw^^  ««>  ««iK."3>ji»«!t645f  itl' s*»®d'  ffwrf  lAic^  ■  ^-.v-TT-^ma" 

^£|*^«f.^'s^!«1  «  *»«i>'Vtj;*p  acttoi^r®  t-iri'f'''''- ■'•■■•■  •^••'    ■*  "- <  *'»Hr^ ' 

lite^jg.4  l®^"^    ••^•®*'   "''^''■^"  ^*'''^   .BIS;!,../..         ^...: ...„.,...        •  '■'' 


for  th«  ffiontV'  of  Jime  it   oonoirni!*.:!,  •"^e  think  It  must  b«  held  that 
>i«  ■waive'f  Me  rlf-:ht   to   abin-'on   ^md   8urr«Ji-'er  poasfs-slon   of  tho 
8ter«.      Die  l«»akag«,    claiEie/!   to  have  bpsn   caueed  "by  nlaintii'ft  • 
negligence,  was  fAll«g»*d  to  h-AT©  b«an  conatunt  and  oonttK«i6u»  for 
a  pfflrio  1  of  more   tha?i   six  months,    siid  yet  defendant  roEialneid  in 
pomaeseion.      (Se®,  ikaittijDjg;  ▼.   BsxinK^jr ,   p^i>r,»,, ) 

It   lie«5;;s   clear   to   us    that   the   trial   court    ild  not 
a'buse  Its  diaoreticm  in  refueiCfo  to  vacate   the  judgiaeit.t  and  allow 
defen  5arit   to  ple-td   and  hav«  a  trial  upon  the  uierits.     Ae«ordinfcly, 
the  ,1u^gm?rnt  ia  affirsed, 

AJfi'IKjao. 
yiteh   'sn^  BarriffP,   JJ. ,    concur. 


ai  fi<»Ki:auaf«'5r  trwrijns a9&  ^«t  ^a'**   ^easao'iJi  rels  rjAr*?  *"s«ss  to  f.oitatjf  m 
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)  CHICAGO  llICntYSJ. 

C.   ASCKSK,   Doing  BuiaiuesB        ) 

Appellunt.  )  2421. A.     boM 


DBLIVBRKS  THE  OPIiilOJS  OF  THE   COUHT. 

In  an  action  for  damagas  for  Vr«aeh  of  contract 
plaintiff,  on  January  16,  19 2S,   following  the  verdict  of  a 
jury,   r«covi8>re<!   a  juigEfioit  for  $750  again et  rtefendant  and  h© 
aspp&lfd,     Th©  action  i9a»  ceniffit«n<5«a  on  feared  t?l,  19S5, 

Thf^  following  facte  in  su'bstanea  ar«t  diBclos«d^; 
In  Janii'sxy,  le^il^,   «!«9f«n;1ant  wa»  in  the  ■fo\i8in<is8B  at  Chicaiso 
H^ijrbta,  Illinois,   of  ^nying  and  selling  uB«a  or  secon'?  hand 
&\it03ao"blleB  of  all  ffi-^«« ,   and  al»o  had  the  agency  of  Bslling 
In   that  ^listrict   "Jordsn"   automobiles.     Plaintiff  was  the^owner 
of  »n  us«d  "i^an  American*  autofiiofcile.     On  Jaiiu  ory  15,  19?3,    the 
parties  B»?*de  a  ver"bal  agree. euat,   *videnc«4  l?y  a  signed  jaemoran- 
dua,    that  defendant  would  sell   an<?  plain   iff  would  buy  a  new 
Jordan  five  passenger  oar  mt  the  agreed  price  of  $1960,  but   that 
plaintiff  wo^id  not  tsike  delivery  thereof  until  one  y«^ar  anA 
three  months  thereafter  (April  15,   1&S4) :    and  that  in  considera- 
tion of  th*»  sale  being  coneuEaaated  defendant  would   alio*  plain- 
tiff on  the  agre»?d  price  $75C>   for  hie  Pan  American   car,   and 
plaintiff  vouH  pay  defendant,   upon  delivery  of  the  Jordan  car, 
the  b-al^ce  of  ^l*?!©  In  eaeh.     When  April  15,  19!?4,    arrived, 
plaintiff,    for   finarctal   reasons,  was  unaT>l«*  to  pay  eaid  cash 
balnnee,  and   it  Kfas   further  agreed  between  the  parties  that  the 
tine  of  the  consummation  of  the  oontraat  be  extended  until  June 


?S^0?:  -   >;II 


-y  v>     4x,..s  ,,^   ■^,^  3b  3, 


-i8t»!>i'«rK»a  ak  imU  baa   ;{^9.Qi  ^,<?.£  liTij** )  tm^t^^ti^ di}  taiirfom  9»ir{# 

-rtLxX'^'  vf&lXjn  .^Xwow  .tsr£«?>a»'i®l>  if>s.-?i3:sa'ya«o»  saldrf  »X««»  *;f*  to  acl* 

FsEto  ^-xe.^  sm&H»M  sis"!  al-.i  -i-e'i  Of^f  «M»i:'T(«  ft«»'s^  »rf3  ««  Tt  ii 


15,   19  24.     When   that  :»ate  arrived  pl-riizitllT  still  iraa  unablp  to 
pay  said  caeh  balsoice,    and  It  wa«  further  Agreed   that  the  tln^e 
within  which  h®  might  pay  it  wad  receive  delivery  oJ'  the  Jordan 
oar  "be  further  «xtenf3ed   for  on©  year,   or  wntil  June  15,  ISSrj, 
In  the  mj^antlme  defendant  had  8ol^  to   a  third  party  plaintiff's 
ear.      Qeyeral  aaonthe  hefore  the   expiration  of  the  last  extended 
period  defen.^ant  notified  rjluintiff  that  he  was  about   to   ioee  his 
agi^noy  for  selling  Jordan  cars,   r«nd  itrg^d  iinr.*?<'iate  constjemm-itien 
of  tho  contraet,  inforiaing  hiiii  that  if  hp    Ud  lose  hie  ag<»coy  he 
woul-1  be  unaV'l^  to   'iHo'w  plaintiff  on  thp  <leal   a«  much  as    •7'50   j'or 
the  Pan  American  car,    for  th*»  r^uson   that   said  allowance  had 
originally  been  baaed  on  certain  tr»de  AlloT^ancee   and  conaxdesione 
to  b«  received   froiu  the  Jordan  compiitny,  which  'woul??  be  loH  to  hija 
aftftr  his  said   agency  ceaeed.     But  plaintiff  did  not   then  conauia- 
aat*   t).'?  contract.     Later,   ini^aroh,  1925,   after  defendant  had 
lost  his  agftnoy,  plaintiff  deEiaiided  delivery  of  a  5  paeeenger 
Jordsm  oar.      Thereupon  defendant   eaid  that  he  would  buy  on©  in  the 
open  market  and  sell   it  to  plaintiff  but  only  upon  plaintiff  pay* 
ing  $1410  in   caeh,  instead  of  SiaiO;    in  oth??r  w^orda,  he  would  only 
allow  plaintiff  $550,   instead  of  1750,   on  the  i'an  American  car 
(already  sold  by  defendant  to   a  third  party.)     Plaintiff  refused 
th*  '^roTJOoltion   find  demanded   that  defendant  return  to  hlr.  his  Pan 
Aaerican  car  {^vich  was  imposelble)   or  pay  him  #750,   <md  upon  de- 
fendant's refneal   of  the  demand  coEOTenced    the  present   action. 

Plaintiff's  t^-f^ory  on  the   trial  w^g   that  under   the 
circumstRncee  he  's-ee   cntitl?»d   to  recover  }'7fXJ   as  d-^rfls^gee  for  de- 
fendant's  breach  of   contract*    that   the  value^  of  his  u»ed  Pan 
American  oar  wae  definitely  fixed  in  the  contract  at   that  susount. 
It  ie   evident   froai  the  fury's  verdict   that   they  adopted   this  view, 
W®  do  not   think  that   the  verdict  jjnd  judjjsient  are  sus- 
tained by  the   evidence.      Under  the  facts  disclosed  it  seems  clear 


&«fen'^«>5r»  *s^X  ?»tit  "to  «ciJt;^«'t !<!»;'»  erf.t   ^-so'ts^d  Oift^fsoat  ie-stvA^s      ,^«o 
aslrf  »9©i   o>t  l«;od>  ®«w  &i!l  imii  TiiJ-oi*!!^  feeni#da  ;tIt«^^s'l«^  ^■oi.■3:»c^ 

ffl.'i  t»a>»a^<K  Biff  »nf»l  blh  sfl  *ii  jfArf-t  sitn  ^Kifatatai  ^Je^t^Jtt^o  &ff*  I0 

•aertslmcToss  fate  «»»s?^w«jrx«  *Mlt'3'- rti-*ihT9»  ji®  «i»««<f  tt»'9irf  tii*«isi*o 

csa^  (sM  mM  9t  n^tjS'^'^  ^viet-^n^'^itb  iMt^s  hi^hmmnh  hm  ««f>i!S(&tVT«r  »^# 
-«u«  SI'S**  *r»»ft%,Fii?'t  Jf>"«  ^»tfc**»v  «H<3  SntiS  iialii$  /©««  oIj  tV 


to  na  that  plaintifi*  is  only  wititl"^   to  rfcov#r  »«  rtmfiag«8  the 
r«a8ons'bl«  Talu*  oi*  -l«  u©«d  Pwi  itei«»rIo4m  car  at  th»  tl»R«  of  the 
Baiting  of  the  eontraot  4n  Jaiiii'sry  15,  19;?3,  ^pn  it  «a»  deliv«r«d 

-|«  i^^ffln-^ant,   an'  w^'lch   car  ^aff^n-isxit    t>'«r ©after  sol'^  in  gooi.  faith 
to   !*  third  party,     Plnlntin*  introduce')  no   evl.-Jffnee  ■whatever  ua   to 
th«  fair,    actual  vsiiR  of  ths  used  car  ut   tb^t  tlm'?.      The  sanount 
■t8t«»'?   in  ti-s  contract   as  to  the  allo-sanc*   that  ^efesniant  wcjI'! 
■take  on  the  car,   In  part  payiteKt  of  th©  prioa  of    ^1960  for  the 
Jordan  c»r,  vhen  plaintiff  ♦«  purohaa«  thereof  wao  fin/*lly  con- 
•UEaa.'ited,    dO'jfi  not   afford  definita  evidence   of  the  real   value  ©f 
the  us<^d   car,     Xbe  amoimt  of   that  allowance  wii«  affeated  hy  trs^de 
allowaneeg  and   oocisirilssiona  -rhieih  d<?fwni«)fit  would  roeeiwe  In   oaee 
the   Jo raun  car  was   fln,=aiy  dsXlvftred   to  plfiintiff ,   whlds  delivery 
w««  never  congijBEBSartte^,   oMefly  l3(=?cayse  of  plaintiff's  delays  and 
Inabilitv  to  ^lay.     We  think   tTuit   there   Bh©ul4  be  Jinother  trial   of 
this  oaee,   at  *hloh  t>-e»r«>  te  nr-iof  roaile  of  the  fair,   actual  value 
»f  T>lf*int1,ff' e  ueft!^  o«*r  '-^t  the  tisi*?  laa-ntioned.     Accord  In  jjly,   the 
Judgment  Ib  rwversed  stn^l  th^»  eauee  r«BB?wBded. 

Titoh  »n?!  Barns* ,   wTJ.,    concia". 


«fe/3i:#  i^a'  .I)©?®*!!*  «»^'  «5>ai5»©iXfi  Jarf^-  "J»  tmioism  9^     »t«^  h»»u  *Ai 

^a^f!    tJt*i»'''-    «*t'U»2Sli»iflE  -I©    ■9»WifJS»S-f    ■IgjI'ttli'f©     ,i>©^*3*Mlt'f  K0»    WV^fli.  »«W 

a«Jf»v  Xi<tr;^»iB    ,'%i&'t  ^4^  'i©  ^v^asa. 't«>ci|!#  <»»S'  ^-st^/ff   dbttiw  #«s    ,iR8«e,  Ai.d:# 
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Appellee, 

VB, 


yvppsAi^  m(m  nwrn-iou  corn's 

Cf  COOK  eO!?KTy. 


VICTOHY  -rST  'tAtJH  LAllSDRT  CO., 
«  Cor'^oration, 

A^p.ll.nt.  )  9d9^1     ^        R3 


DS.IVBHSD  YHS  OPISIOK  OF  TR^   COURT, 

Tl'?i8  5i-!st>"al  ip  nroBfflente't  to  recover  &  ;Ju4gKi«»nt 
against   defendant  for  4^7500,  rendered  after  verdict  on  Jissnuary 
16,  19?,6,   in  an  action  J'or  Asuaa^es   i'or  perEisuiwat  In^urifis  to 
plaintit'l*e  l«l't  l©g,   oocasioned  by  s**.  colli eieu  of  a  raotorcycle 
on   •s'hic?:  h«  was  riding  with  dfifen^isitt '»  auto-truck  at  the  inter- 
section of  Oakl»jy  Iso  .IffVard  sfcftd  tiarrieon  atrset,  Chica^iO,     Uo 
brief  ani   Ltrgyaient  ha«  h«re  bean  filed  by  plaintiff. 

Oakley  boul«vard  ryna  north  and  south  ?*jnd  Harrieon 
street,   on  wnieh  th«re  were  double  street  c»r  tracks,   runs  east 
and  west.      The  accident  hispp^ed  &bout  4:30  o'clodc  p.  m, ,   June 
34,  19?4,  en   %  clear  '^ay.     luaae^iatsly  beforfli  the  coili«lon 
pljilntiff  1^3.8  T»r©i9»lling  the  wotoroyole  n%  a  r«pi4  rRt»  of 
•TseM   i5ruth   on   thp  v«st    pI-^^s  of  Onkley  boulevard   (wrl.   «.tt©aii?>tlng 
to   crcse   tv-e   lntprs«fotlon,   anf!  the  %uto-truGk,  ^nving  aonroachsd 
auufS   reaohpfi   the  ir.tpraeotlon  froa;  the   south  on  t^«   i^act   ciae  of 
Oakley  bottl«var<*l,  vas  turning  wmrsterly  into  Harrison  street. 
Saeh  driver   saw  the  other  vehicle  aprjroaoh   the  intorsBotion  and 
its  ?<  ^b sequent  novemente.     ?fhile  plaintiff  was  attesapting  tc  pro- 
pel  the  aotoroycle  either  Ib  front  of  thi>  truck  and  fcetwenn  it 
and  sm  ^aet-bound  stree?t  car  st.'uiding  lisi£« 4 lately  vest  of  the 
■west  curb  line  of  Uj*jcley  boulevard,  or  to   cotititiu*  his  southerly 
oovtrse  ir.   the  rear  of  th*-  truo/. ,    th«  collielofi  oocurred.     The 


fm&^'minmiH^  mm  4iiM.%v.i 


Q^9m  -  ux 


&vi     ._.Q'i^»l($i^  ,4'*^«#«  a«&«i'tt«JS  ibaiiii  ^'5wftr«iA'i«3(^Nt9XjS4*3  'S©  skisiia** 
•^Xta..■•^J^.«o«  9 Id  mu-astmt>  oi  to  ^feifisv^ifiiii©!^  i8*ij««»0  *«•  tnsij:  sKh*  jr«t* 


eyldcnce  w^s*   eenn. Icting  on  tho  fmatntion  of  plaintiff '«    3on- 
tributery  n«frllg«nce  Hnd,  p?irtlaularly,  ^>sthp-r  the  Kotoroycld 
ran   into   t1"e  truck,   or  wh«t'^<?r  th«  truok  ran  Into   ths  motoreyclft. 
Plaintiff  B  tpstl?r.ony,   ^m:\   t^at  of  isoaae  oT  hin  ^ritnaaaca,   »*»«  to 
th#  ©ff<»et  that  »  front   portion   of  the  tr«ck  ran  into   the  Ipft 
9i<ie  of  tJi.e  motoroyele,  sioved  it  nfsatward  ssjnl  ureot  of  the  equar* 
of  the  interaeotlsn,   and  threw  plaintiff  down  upon  the  8tr«et 
•ad  tVi«  laotoreyole  on   top  of  him,      Ih«   drlv«r  of  the  truck,  on  th« 
other  haiJd,   teat  if  1 9^1  in  subBtano*  that  th*  truoii  dl4  not  run  into 
the  motoroyclo  but  that   ths  aofcorcyelft  struck  ti  r&sar  portion  of 
the  truck  on   its   right   8id«;    i-ai'l  that,    sifter  alighting  from  th« 
truck   -and  aaeieting  plaintiff,  hs  fotm«l  that  two  wooden   apokea 
of  the  right  t«^j:  wheel  of  th»  truck  had  be«n  broken   and  th* 
f«nd«r  i(}i»nt«d,,      Inasmich  in  we  hwve  reaohod  the  coneluRion  that 
the  ,1U''irB<?rjt  nmst  hf  TftvnrBfA  on-i  the  oritisc  remjsnf1.«<!  for  another 
trial   h'-cnns*  of  the  court's  refna^.l    to    atteit  e«*rtaln  off  Ted 
testimony  of   iefun'tant •«  witness,  ShemrinoJil,  ^<o  repaired  th« 
tr««lr  Hft«r  th*  collision,    an-'  *fhich   t^stirony  tended   strongly  to 
eorrohorate  that  ©f  the  driver  of  the  truok  that  th«»  motoroyele 
eollide'1  with  a  ri^^.t  rear  portion  of  the  truck  and  hrck^  two  of 
the  i»ooden  epokee  of  the  ri^t  rear  i^eel ,  we  refrain  fron  a 
further  discussion  of  the  ®videne«. 

The  witness,   Sheerlnskl,   testified   in   onfcstfiJt.oe  that 
when  &,  "Stewart"  auto-truok  belonging  to  defendant  wac  brought   Into 
hit  (Shemrinski'a)    shot)  for  repjiirs  on  the  al'ternoon  of  June  24, 
19^4,   :tft*?r  thfi  collision,   he  exaenined  the  truck  ac  to  Its   then 
condition.     He  then  stturted  to   state  wh/»t  that  condition  was,  but 
upon     objefction  i&ade  as  to    the  inooKipetenoy  of  the  testlsiony  In 
the  ahsenee  of  other  r>roef  that  the  truok  wns  ir:  the   s^aEjp  condition 
when   It  rene>'ed    eal^^   shopi   as   it  w*.e   iKseediatnly  aftfr   the   colli- 
sion  ?*ni  wa«   the  8>=flae  truok  as  ■wfts  In  th»!   aollleion,   thn  court 


S>-'!t«.wr-'S    ^i^^*"    '^'^   ^CPW   t>{^^;,    fe'X;A?v'Se;siw    J  X    ?;ftyo.-2,   »SX'J>X^«  ■^'^''^'''^   »-'^*    ''^0   !SM3 


would  not   allew  the  witness   to    bo    sstate.      Other  evidef^oe  o^jIT i  ci <jnt- 
ly  showed  that   the   truck  brought  to  Shemrinski  ♦«  shop  4Uid  exaBiined 
"by  hlia  wa«  th©   8Ms«  truck  th&t  wa«  in  the   collision;   yat  that  court 
ftdherc^d   to  ItB  ruling.     Out  oJ'  the  presenett  oT  th©  Jury,  and  fcr 
the  purpose  ol'  stceurately  diaoloatng  dol'endafit ' a  ofi'Rr  of  proof, 
the  wltTiSSft  t(f»Btifie<i  that,  upon  hie  9>u«sination,  1R«»  noticed 
among  other   thlngB  that  two  wsro<^en  sipokee  In  the  right  re^x  vheel 
el*  the  truck  vere  hroken  out.     Defeni^sint 'a  attorney  again  asked 
that  thi»  «»Tlr!«noe  h«  hf»«r<!l  by  the  Jury,  but   thf  court  rmfuetui  the 
re€|u«st«     In  view  of  all   the  f&ots  in  svl?lence,  ^e   thick  that 
thip!  tefttiaiony  should  >mve  h^eu  atoltted,    i?s  it  was   competent  and 
its  T?«slght  wan  for   tbo   .^ury  to   ■^.eteraine,   sun)  tv^at  in  rftfuainf.:  to 
adait   It   the  court   coEasitted  error  prejudicial  to  ^Jef^nrlant, 

i'or  the  reaaciu0  indicated   t^«  Judyaent  of  the 
Superior   court  is  revpraed  :md   th«  cause  reiiaiided, 

Fitch   satl  Barnes,   JJ.,    concur. 


t'f.i/o©  ^vtJ-  S'&x   jisdesilit?®  «!<&?   fii  a*?/  4a^.-i;t  tviru-  '»miiitifi   *£|t  «$■«'  jw.M  x«f 
Iif8<:*ife'  ■'m^'^  til^J'i  mU  ni  m>'ii«tm  fm^f-m^  (W#  *i»h\*  R'SjttMf '*T»stJ<*'  •3J»«!«j 
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Appellee,  )   APPIAL  JXmu 

) 


OF   CHICAaO, 


^Ama  wiLaoN,  ) 


Appeii^t.       i  242  I.A»  64 


KR*  pHisifiiua  JU;i*rics  QBiDhm  iiJWirmm  ms  opikios  of  ths  cotJHT* 

On  £>€aeat>«r  16.  1935,  plaintiff  oomtr;ene«d  »  forcible 
detainer  proceeding,   alleging  in  ita  con^lttAlnt  that  it  ie  entitled 
to   the  poaaeauion  of  preifiise@,  dt^eorlbed  nc   "4500  Q,  Robey  street, 
Cbicfsgo,   Illinois,"  which  poeseesion  der@nd;%nt  unlawfully  with- 
holds,        'pon  »   trlrtl  before  a  ^ury   the   court,   after  the  hearing 
Of  teetiiaony  introduosd  1^  both  pnrtiee,  peremptorily  instructed 
the   ;Jury   to   return  a  verdict  in  plaintiff's  fnvor,    ^hich  tlwy 
did*     The  usual  ,1udgment  followed  and  defendant  sppenled* 

It  eppeiire  fro»  the   ooimon  law  record  th&t  prior  to  the 
trial  d<>fend$int,   in  support  of  hie  litotion   to  dismiss   the   com- 
plaint,  filed  an  affidavit  Rlleginfi:  thrit  for  more   thftn  SO  yesare 
last  piset  he  had  been  in   continuous,  notorious  and  si,6.^erK9 
poeeeeeion  of   the  premiaee,  under  ol».iBt  of  oiwnerehip  or  right  or 
eolor  of  title   thereto,    an-l   thr  t  the   questions  in  controyaray 
between  the  psirtiee  irero   those  oone««rning   title   and  not  poseeseion* 
The  bill  of  exceptions  does  not  disclose,   except  by   inference, 
eny  diepoeitien  of   the  motion, 

riftintiff*«  only  witness  ti^&  Irvine  B.   Chandler,  who 
for  nany  yenre  h^^d  been  ite  representative  in  ite  renl  eetr^te 
tran^bLOtione   in  '^icfkgo.     I>efend&nt  w.^^b  a  witneee  in  hie  own 
behalf  isnd  his   teatiiaony  wv^-   oorjrobor&ted  in  certiiln  pisrtlculftro 
by  thfet  of  hie  only  other  wttnesfs,   Beynolde.     It  apparently  la 


i  ,Y?a9r50D  'frnwuiiu^,  tAmun.  oo^aito 
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undiBputed  that  ift  1904,   and  prior  thereto,  one    "hoass  Carty 
vne  th«  owner  of  «   troct  of  atout  3S  f^GreiB  of  unieuMivided 
lend  on  which  he   conducted  a  eertidn  l3fuein«s9;    tJtiEt  on  one 
corner  of   the  trBCt  there  wfcfi  e  two-atory  dwelling  h©us5«  t«hioh« 
with  oertiiin  l®n<!   around  it  {^aount  undiaelosed),   nfter^'srda 
^eeeme  knotm  «s   4800  S,  Bobey  str««t,   Chicago;    th-t  in  1904 
d«f<»ndRnt  wf  8  an  Oiissployee  of  Car««y  and  in  June  of    that  y«Br 
married;    Uint  aliout   th'  t   time  Carey  told  defendant  that  th« 
laittsr  ^nd  ^eife  asiight  nove  into   the  house*   staying:      ^Tou  oen 
«t«iy  there,  and  it  ie  yours  os  long  t>M  you  like;"  and  that  defend- 
ant end  wlf9  ttovsd  into  it  and.    together  with  children  bom  to 
thea,    thereafter  continuously  occupied  it  aa   their  hone  for  a 
period  of  ssore   than  20  years,   and  were   in  possession  <8hen  the 
present  action   w&b  com^^^'nced, 

Chsindler  testified   thf»t  he  first  beenMae  etequalnied  with 
deft'ndant  in  1907 »  aerting  him  eojBexidiere  on  the   tract  and  hn^ving 
»  oonverBntien  with  him;    th«it  a  Inrge  portion  of   the   tr?!iot  ims   then 
being  used  %e  e  dump;    and  thut  then   "^eitlier  Mr.  Carey  ££  the 
Chicago  function  nsdlway"  w.-is   the  owner  of   the  tract.     He  further 
testified  over  objection   thit  afterw&rde  during  sidd  year  plaintiff 
obtained  ts.  lease   to  five  acres  of   the   trf«ot»   #iioh  five  ecres 
included   the  land  in  which  this  house  stood.     Bo   leri^^e  W6S  intro* 
dueed  in  eridipnee  and  there  is  nothing  in   the  record  definitely 
diiscloeing  its  duration  or  teres,  or  the   land  included  in  it,  or 
froet  whOB  plaintiff    rec«%ived  it.     Chundler  further  t«»8tified   that 
early  in  IfOS  he  had  ^  further  convers^ttion  ^ith  defendioit  «ad 
gav*  him  instructions  regarding  certain  dumping   then  being  madt 
on  the  tract;   &nd  tht-t  in  1912  he  had  further  Gonversations  with 
hia.     He  further  te!ctified  over  objection   th^t  »t  the   tisM»s  of 
these  latter  oonver»i  tions  "the  property  belonged  to  the  Chiof,igo 
dtmatioa  Hailw^y  Cp,  or  the  central  ^muf acturini;  District*  end 
that  soiae   time  during  1913  plaintiff  purchased   th©  entire  trset. 


»rCoiftw  ijaiforf  ?}«,J;i.X  st/&  'sr^o.ti^^awi-   (*  rj»*  f^iaifi^  iouxf  ndf   to  i;»mcoo 
ffiia  «/oT"      ;;i?«l^!f!8   ,«s«orf  »ii.t   e^Jii  9^'e«  ^^4s!:aE  »li«  ban  r»ti»£. 

'xsfW'ieiA  ^'iH     tit©*"!*  ©fits   %&  TBswe  9ri*  ««*  ^-^awitssf^i  n9ltx>n»%  ©^i^oJtfO 
-«t:,t-»l  tdaw  9fr.a9t   &1S     .Ijccia   »s«orf  8i5«#   ti^ttim  at   btt»l   fcrf*   fr-sbwl&lii 

si$iw  Btt^U&nwvmo  ■  t ».!#•£ jsri:  ¥*!*:  icf'ltXfifi  Hi;  ^nftr"  feiw  jt'ftin**'-  «at" ir« 
feits   «:f»i'i:J>3ia  jgwl-fi/^oalMfts*^  tm-iitifi'-^i  ^df  2^.«0  fwlJt^J^  «cl#ortlrt; 


No   deed   to   plaintiff  wus  introduced  in  evidence,   and   the  ip&r- 
ticulsjs  of  plaintiff's  claimsd     urchese,    from  i«hoa  purchuB<>4( 
end  whctiwr  the  puroh*»M€>  included   th«  hou»e  and   the  premis«fl 
naaied  in   the   oowplaint,   &re  not  diecioeed.     Chimdlej*  further 
testified  in  aubstanc*   that  about  two  ycfera  pyior  to    the   trial 
he  informed  defendant  that  pitvintiff  wr.a   trying   to  srskc  si  sale 
of  t^   trect  vixif-l   thjit  if  mich  eule  vas   conoumRated  plaintiff 
would  i.<ffct3ti   to  give   the  houae   to  d^tfsndent  i..nd  move   it  for  hia 
onto   certain  VBCant  land  owned  by  hiv  leother  near  47tto  street; 
th&t  the  'Witness!  further  ouggessted  thut,   in  view  of   the  oon- 
tenpleted  n&l9  snd   the  proposed  offer   to  nove   the  house,   plctin* 
tiff  would  like  defsndfint  to   take  »  lea; e  of  the  house  snd  cert&in 
land  around  it  for  et  short  tens;    th»t  n  dr&ift  of  such  ft  lemee 
(not  produced)   was  SBfcde  by   the  witneaes  tind  presented   to   defend- 
ant but  he   refused   to   aign  it;    and   th-t  defendant  had  never  paid 
Chandler  or  plaintiff  jmy  rent  for  the  occupancy  of  tJ-ie  house* 
Defendant  gave  hie  vtraion  of  pome   conreraptione  had  vlth  Chandler, 
and  gave  other  testimony «  but  pl«intiff*s  attorney  did  not  see  fit 
to  oroee»exJtiBine  him. 

Courts  of  review  in  thle  iit»te  h«ve  held   that  "in  actione 
of  forcible  detainer  the   question  ie  not  in  la^ai  is   the   titl<?   to 
the  premises,    but  ie  one  of  poe&eesion  tmd  right  of  poseeesion 
only*   (Thoamaiiion  v./gllseyij,  46   111.  App.   398,    399);        {^nd   that  la 
auoh  actiona  the  plaintiff   *'m>9t  sho^  a  right  of  poesee»ion  in 
himself,   and  he   cannot  rely  upon  the  lack  of  right  in  those  whom 
he  seeks  to  dlspoH^esB**   (yitaKerald  y,  Q,\ii,x\n»   165  111.    ;5S4,   366); 
and   that  '*the  person  ;tixo  ie  in  the   -  ctup.l   »nd  peaceable  poseeseion 
of  land  idll  be  deemed  to  be   rightfully  in  possession,   «nd   thi3 
burden  of  proof  is  upon  him  who  would  dispute   that  possesBory 
right*   (y^tgfi^srald  v«   Quinn,   supra.)       In  view  of  these  holdings, 
and  of   the  evidence  ru  above  outlined,   a  ma^iority  of    this  court 
are  of  th«  opinion  th«it  the   trial  court  erred  in  giving  the 


'-tii%  Sill*  fiwa  .ip^awMrfi  Sfl  ^'mm:-m^fil  saw  'lAi/,al«i:<i;  at  l»»»fc  ©H 
a»®Jtiast'2q  •■^dS  .foSMs  i»»ia<5»ii:^^  ,l!f®l»«iXJ5M  f»tt»fil©?.a<^  &ica'  ■xs^.t^dw  btm 

lti»t5Uji$X,^.  is»*i9»pi<estoa   hi  aw  ©las  :^««  li  t«rf*^  !)«S3  #!ji5'X*  acS^  %o 

«irl;#A.,!s  <»^«®i!l  .*4*,.  *yw  .#,._« tt'St©  ^:?^8,i5gp'aqf  mi»  Ihm,  ftijas  fei^.alqMiaif 
,  .t9«|sX  ..^  .,0m,  '*«  :*tijTtl!:  #  if»i|^    {i«%»#  ,#'2.««S«.,JB  '«»1,#^,|;,  l8(jB«if««tM;;  i^flr*! 

ill  «j9e  ^«ft'  t}lb  i5«irs««f^,a  8*tti^;«ii«X.^  tf.ttM'  «'»jf»««-.Ust9i-  it*/&l^o  9r»^  hrm 

aasi^&a  «i*'  *iarf*   WftiS  »Ys«r  W»*fii  ~A&ii^_  Hi  weiintt  ta  af'tup^    ..  ,;.^   \-  ^.^ 

«ei»«8«»s9o^  "ie  ;J-i{g4'r  l»<*^  ei0i«»t?at«Gf  "So  as©  si;  .lifsf  ,(s»«i»«'S^  Wfcf 
®|  #^v#,  i'sifs       j(2@£  ,S6'£   *ii^h.  »X,XJ'  dj*   yfflWJKlVl'   »v  ft«>giMt««^^t)  "xin* 

i!t«j|:«ei»»stii;£  ibXf:^a»OB*s|:  j^aiis  Xjito-^Si;  «.«M'.  fill.  ,f  i..  <9#S!;  j!Kii»sf'««!.f.,*iit*  i^irijl'  *«« 
Art*   At'«^v>'t  M>  hwi<9in  ^«£f»fi  lAlri'l   Aii#  ;»,<iirf^  aimitttc 
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peremptory  instruction  in  plaintiff  8  f»vor  .md  in  entering 
the   judgment  appealed  from.     It  may  "be   th»it  In  «n  eppropriste 
action  it  can  be  shown  thip.t  dt^^fendunt  ie  ^ittiout  title  to  the 
premises  described  in  the   complaint*  but   tliet  question  ie  not  a 
eubj&ct  of  determination  in  thie  proceeding;.     Only  the  question 
of  plaintiff  *i»  right  to  posgeession  of  the  pr^istlscs)  t&  in  issue* 
end*   in  our  opiniong    plaintiff  failed   to   sustain  the  burden, 
idiieh  the  law  cants  upon  it«  of  txffirm&tively  «ho^ng  by  proper 
eyid«noe   it<»  right   to   the  posHeseion  of   the  house   &n&  the 
particulfjir  premises,   ao  long  $»nd  oontinuoUBly  oeoupied  by  defend* 
ent  and  his  family  .^8  e  heme*       Chandler  claimed  ih^%  pleintiff 
firet  obtained  e  l«a8«'   to   fiy^  acree  of   the   tr^et  end  sfterwerde 
purchased   the   tr®et,   but  no  Icane  or  defd  or  de^ds  wer«   intro- 
duced by  pl&intiff  dieclosjing   that  the  house   and  pertlmilar  premiaea 
in  question  were   included  in  tssiid  lense  or  cfjnys^yenees.     Further- 
more it  does  not  api>ef»r  from  whom  Plaintiff  purchftaed  the   trsot, 
or  th&t  it  or  ito  grantor  or  grantors  were  eyer   in  poaeeBtiion  of 
e&id  house   t^nd  purtioul&r  premises.       e   think  th^t  therct   should 
be  another  triel  of   thia   c&se.     Aoe»rdinitly#    the  Jud^gment  ie 
reversed  e^nd   the   cause  retE«nded» 

i'iteh,  J.,    concurs. 

MH.  JuuTxes  Bhimui^  dis3fijti»g,: 

I   think  d^fendi^it's  own  evidence  »howa  r  tenancy 
at  will  under  Carey,   nnd  a  aubseiuent  recognition  of  plaintiff 
as  hia  lendlord,   mtiA  presents  no   basis  for  the  cX«i»  of  sdverse 
peaaeasion. 


«'&0;?'">f*.fe'  v:^  foai: %■?•>''.''»«  ifXs^ssimi.t^o^i-  bum.  j^«.sii  ««   ,ffl»'S|;fi!s«tiqf  W(fii?«jl3"iU8u| 
"i'^.ifn^i'UKi  imU  bmU^l&  *s&i.^tfMtf^^       ^mm&  »  «&  "sjiiarel  alri  &««  tmi 
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Api^eU^e,  )     APPSAL  FROM 


mxiQimL  comat 

OF  CBICAaO» 


KIltH  ROOLIFELIXP  ttcCOBMlCE, 
sm'IM  £.  mms  and  SB^-imD  A. 
PATO,  lacividttcilly  and  as 
trustcea  of  the  ^dlth  BookefelXer 
MeCoradek  Trust* 

/ppellaafcs* 

In  an  action  of  fie^taajpeife.  aftcT  the  Y«;rdiet  of  a  jury 
in  his  fv«froir,  plaintiff,  en  Soveisber  24,  l'»'2S»  reoorerecl  a  jucig- 
incnt  in  th.@  Muaialpal  oourt  for  iSt^^O*  agaiaet  x.ht   three  defend- 
ante  *'ia«3ivl«lu»-ily  -xnA  n.»  trutsteea  of  the  i-dlth  Bockefeller 
ilcCoraiok  ^rust*"  ana  they  appealed* 

In  bis  stateaeat  of  clri»t  file*^  j'ebrttr^^ry  7,  1924, 
plaintiff  ;  lleged  la  istttoi^tanoo  that  on  ^'Sptesber  5,  1@'.;>5«  he  waa 
•aployed  by  all  three  <J€- fend  ante  *fs  indiYidua^,i»f   i®  df.;Ylee  way* 
and  ffieims  to  form  an  ersKni:&^tion  wherein  na<i  '>'<h«»r<iby  the  (j<»f@n<i<» 
aat»  Edith  Bock«f«lIer  i^cCoxmiek,  mii%t  inf<&  %  approxinateXy 
fifteen  million  (|lStOO&,OCO)  dollars  in  ytookit  emd  boMstt  -  tho 
inoont  in  rlYld@nd@»  «te.,  froB  eaid  inreatttent  to  r&ffiiin  with 
Bald  orsanlsationt   to  be  or^sinized  by  the  pi  iatlf . ,  so  aa  to 
fsare  for  her  the  tnx  that  ^ottld  nt^cesc  rily  be  Icried  apon  said 
iaoeae  by  the  United  ctatee  aoYernnent  in  the  ror&  of  ini;<Mfie  tax, 
eurtax  and  exeeee  taxi*  that  thereafter  plaintiff  saatie  an  ejthaustive 
•xaslnatlon  of  the  Incone  tax  law*  and  a«>eertaines^   that*  by  the 
erganiaatloa  of  a  Coauiion  I«iw  trust,  capital  of  an  onliiBited  amount 
Bight  be  invested  and  the  income  ari&ln^   from  saici  i^toeks  and 
boncis  would  remain  untaxable  until  a  ftnftl  distributioni   that 
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thereupon  all  three  defendants  requeatedi  the  fenu%tlon  of  suoh 
an  organisation  ami»  puxsvuxnt  to  the  arrssngeotent »  th«  £(Jlth 
BoekefelXer  MeCorstick  timet  «ae  orgfusisedi   tliut  it  <sira@  understood 
And  agreed  that  plaintiff  ira«  to  r«fo«tlre  for  his  serrlceo  in  ite 
ors«al»a.tioB  "a  sum  eoismensurate  with  tho  imotmt  of  tax  saTOdf* 
and  &l80  was  to  b«  empl9f9d  as  an  aoooimtant  hy  it  and  for  his 
seiTices  aa  auch  aooount»at  was  to  reo£iir«  ilOO  p&r  day{  that  ho 
hfta  rec«iTOd  pe^stsnt  for  his  services  &s  aocountant  but  h&&  not 
reo6iTe4  pn^^jmnt  for  hio  services  r@nderect  in  the  organization  of 
the  frttstf  and  tfct  the  "fair  and  reasonahle"  etm  for  those  last 
nafted  s^nrioes  is  |5»000t  which  is  due  and  owing. 

In  a©fendante*  s&sndeti  affidavit  of  merit ss,  si^ed  hy 
Sin  authorized  agent*   they  denied  prs^ctically  all  of  the  ss^t^ri&l 
allegritions  of  the  statement  of  claim  ^^nd  thnt  any  sua  of  sioney 
v&s  due  to  plaintiff  frossi  them*  or  either  of  thesif  &«  individuals 
or  AS  truateee.     Ihey  alleged  inter  alift  that  early  in  iieptcaujer* 
1923 »  plaintiff  wss  employed  hy  cefendante,  krenn  and  £s.to  (en- 
gag;ed  as  cop&rtnera  in  the  rer«,l  estate  l>uein«8£>  in  Chicago  under 
the  first  name  of  Krenn  &  Xiate)  in  the  capacity  of  accountirtnt  and 
bookkeeper  for  said  firm  at  the  figreed  rstt©  of  ^40  per  deyj  that 
he  had  heen  paid  for  suoh  tservioos  and  had  heen  disch^  rg<3d  fres 
further  s®;rviees  early  in  l>eceab«r»  195i3|  thf^.t  his  oiaploywent  hy 
said  firm  hegan  before  the  Trust  was  organised}  and  th'it  the  plsa 
of  its  org^^niaation  was  worked  out  by  defendfiats;  vithout  hie  sid» 
excepting  such  as^  ii:tsuaoe  of  a  elerieal  and  aecountirig  nature  as 
he  rendered  to  s&id  first  at  its  request* 

Plaintiff  wsiB  the  only  witness  in  bis  behalf.     lis 

testiatoiy  vas  supplemented  by  eertain  let  timers  ajod  cocuiaents 

■  introduced.       Xi«fend&nta  cstlled  as  witnesees  Edward  -  .  Justo, 

Sea  -:^  *  Ln.wleas  snd   two  others.     They  si  so  introo.uced  certain 
letters  loid  writings.     Ij»,«less  was  the  iattern<sy  and  as&istaat 


aM  ^©1  .fsssa  #4  •%<Ji  $nM'mm^^»&  ate  -sffi  l>»ij;«i'i^«  »^  **  *#w  «ttXj»  *«bjb, 
«,tH     .1.li»H<»fi;  aid  «1  «a9ja*lar  tX«»  •««;*  saw  %ti#aiJ9j:"^ 
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ffl&nag-er  ©f  the  firat  of  Krenn  *  Bato*  and  he  as  .'itt©r»ey  cirs-fted. 

th«  declaration  of  trttst  ef  the  Edith  Bockef&ller  McCormi&k 

Trttsst,  @f  which  the  three  tie  fend,  ants  are  the  only  truiatees. 

the  (ftvideaee  discloaee  that  enyly  iw  i^epteiBber  e.  verbal 

centjpaot  warj  entarea  into  hetweea  plaintiff  (a  pttbiic  accountant 

and  not  an  attemey-at-law)  and  <i«sfe»d«nt  Sato*  acting  fox  the 

firm  of  Krenn  &  teto,  whereljy  plaintiff  fjjyrsuBd  to  do  c«jrtffiijt 

accounting  werli  with  eispeeial  reference  to  the  for»atio«  of  the 

I'rttst*  upon  a  per  aiep  hetsie*     Plisintiff  *s    testlEcny  sad  thst  of 

Dato  ie  eonf listing  »»  to  the  B4pee&&  mmxmt,  of  the  .per  ^ieft 

ehfiiT^Ot  hut  this  conflie-t  is  unlmportr.nt  in  view  of  plaintiff ♦» 

adaiseioa  thf':t  aheul  the  timi;  hiis  ^nyptloy^eat  e««aed  he  mm  p&id 

In  full,  by  chfficlcc  of  the  firm  of  Krenn  t  I>?'to»  for  all  hlft  eer- 

vlces  ?.&  r.ccotmtantt  «hiah  were  rendered  during  the  month®  of 

September «  October  mnd  l0Y6;e(ther»   1@25.     i^laintiff  ola.imed  upon 

the  trial  thst  he  and  Uato  also  T<5rhally  agreed  that*  iB~^iUJiM. 

to  hie  eerric«se  ae  aocountrxnt*  he  should  he  ji^id  for  other  «er» 

vice®  in  eoarsectien  'iS'lih  the  QT$ri^i&:.ili9p^  of  the  Trust*  and  that 

•♦if  the  org^aliiRtioa  would  not  ®%c«ed  four  or  eight  weeka  that  the 

price  for  org^iaatioi^  would  he  a  flat  figitro  of  $&,O0Q»''     The  Xrwat 

WfivB  coapletely  orgtanised  on  October  1*  I.&2S*  lei\«''  ths>.n  four  woeke 

first 
fsfter  plaintiff *o^allE  with  JCato»  and  hl«  claia  of  an  express  verbal 

a^e^sient  ^ith  BatOt  that  he  was   to  be  paid  |&*000  for  said  clalated 

organisation  eervieest  i»  at  vari^^^ee  erith  th&t  as  eet  forth  Itt 

his  Btateis^nt  of  olaiM,  wherein  it  ie  alleged  tht?,t  he  vae  eaiployed 

by  all  threoi'  defendants  ae  indlvidualef  and  th;it  he  was  to  recelTO 

for  hitt  SRid  orgntniiiation  eerrlcee  *-?i  sum  ooEuaensurate  ?fith  the 

toi^unt  of  tax  Bftved**  and  that  the  "fair  and  rensonabie"  nxxm  for 

•aid  serrieee  was  $6»000.     He  did  not   intiocuee  any  evidenefe 

ighoving  thftt  by  virtue  of  hla  atrrices  any  tax  was  or  could  be 


*'i^si!  aW  J'X,'',  wt  t^&  -t.  4  ?^ff,'?^\  t«  jTsli  Mi;}  "^  »'i»««t®  t^  *i:ltfl!  iSl 

s3e«t»w  ^;.ir)£-1  igVid^   if/**X  *t^tl  si  i;»««»ijf»c?  st«  .^-sl^-teiif,©  %tst$$^X^me!a  9$m 

ts'si't 


•»4« 

BftTftd*  or  wlmt  wa.i-    the  fair  and  reaaenEiLble  ralue  of  M«  eer» 
Tlcee*  Tit»   ©Yldcnee  rIso  dii^olo@e%>  Ui'-.t  following  hie  first 
conference  with  Lato  on  Septeaiber  5,  1923»  piaintiff t  <^t  I;atO»s 
requests  wrote  him  two  letters  (Introduced  ia  evidence)  dated 
Septeaher  esth»  in  which  referene©  1«  made  to  the  elscustion  had. 
at  eald  conferGne«#  enti  in    one  of  which  it  ie  »tat«^.  th-t  for  any 
Mteoimtint^  vt^rk  done  hy  plaintiff  the  charge  would  h«  et  the  rate 
of  llOO  psr  ds,yf  thr.t  In  neither  of  the  letters  ie  any  jsentioii 
»ade  of  r-ny  ac;dit.,.©nal  chirge;  for  contemplated  ©iBnrlccs  to  he 
#eii<ier@d  by  hlA  in  the  orsaniaation  of  the  Trust  |  ths:i.t  h« 
com  eneed  working  in  the  cnp&eity  of  aooountant  for  the  firm  of 
Krenn  £  I'%to  .ahout  Bepteoiber  7th|  th-t  on  that  clay  &n&   on  several 
$;uoceeding  days  during  thct  ^''.oniih  he  at&endftd  a  nuitsher  of  con«* 
fereneee*  at  ^^hiah  I>ato*  Krenn  and  L^'Wlee^^  were  present  and  at 
which  Tarious  det®.il«  of  the  organisation  of  the  fruet  were  dis- 
cuft^iedf  thi^t  5t  none  of  thet^e  conferences  wis   Mra*  MoCoradck 
preneaty  thft  on  llOYenber  1*  19k:5,  plaintiff  rendered  4.W0  bill* 
aggregating  11425  -  one  for  $1250  for  "aenrioee  rendered  dttring 
.September »"  »nd  the  other  for  1175  for  "seanrioe©  rendered  for 
October »"  and  that  in  neither  the  bills  nor  any  acoojapaa^^'ing  letter 
was  any  mention  made  th/^t  pl&intif f  el^lmed  any  further  »um  for 
"orgcniaation"  servioenl  and  thnt  these  bille  were  ehor?:ly  there- 
rafter  ptiid.  ."Dato  (jenied  thut  he  sv^r  jxisapsed  to  pay  plaintiff  f^JOy 
sua  ia  addition  to  the  agreed  per  dieip  ratee  for  plaintiff  ♦» 
sorrlees  in  connection  ^ith  the  fors&tioa  of  the  Truet. 

Two  of  the  oontentlonR  mnte   by  defendanti^*  counsel  as 
iSro«»4»  for  reversal  are  (l)  that  a  judgwent  rendered  against 
defendants  inciiridually  and  nis   trusteep  of  a  trust  csomot  at*sjsj',, 
heoe-use  the  Municipal  court  -  &  law  court  -  1©  without  Juris* 
diction  to  enter  say  Judipsent  binding  upon  the  trust  estate  and 


is  .hfXjis  $m^<»'S^  &'m^  a;»#j;'^'<aJ  liSi^  m^it^  ^f»iM  .M»Jtdw  4»  «a»«r<Sfnc»1t 
-e  ife,.:  plow  :.•  $stirit  ^di  'i<st  «^>14:^,»ias^^  (MS*  lo  ^IkaHb  aifolxflv  i$«|jfir 

,     *i&»tt%  m^  '^:  milnrnxdi'^  .ads  MH .mMm«Vfm»^  ftJt  ««M^lTftf» 
^.&mH  $m!m9  Sinn%'  «  ta  ^mA^^i  ,fa>g,  .M/^  xiJUm-kirXti^l.  •im»m»'X»p 


oaly  »  BKTMtuH  JudgMmt  eaa  be  «nt«3fed  agalnxst  euoh  dtfencnnts, 
ana   (2)   that,   ae  t&e  cvidenoft  in  til's  instant  caae  fails  to  ahffw 
$aiy  liability  against  Mrs.  SicOoraiek  and  as   the  jucanaent  against 
all  three  dcffad^mte  is  a  \uilt»  the  Judgsi^nt  inur-t  he  rer&rsed 
«B  to  all.     t'laiatiff's  counsel  practically  ndalt  the  first  e©n- 
tention  and  it  is  sust&ined  hy  deeiisions  of  our  "uprctms  Court* 
(ffehl  V.  sehsidt.  307  111.  331,  o41|     Auejln_x?.::*?^J.ii«£»  SI?  Ul, 
34d»  3S3*)     As  to  the  second  oonte&tioat  if  the  evidence  fails 
to  show  any  pereonal  liability  to  plaintiff  on  the  part  of  Ers. 
MeCorsLlekt   the  Judgiasnt  cannot  be  reverBSd  'ss  to  her  and  affiriaea 
as  to  the  other  ^efend^'jito,  but  the  Judgment  anit^t  be  r&Tersoti  ass  to 
all.     (Pov^ell  Y.  fii>fit  198  111.  S67,  5e»j     aeyaotty  v.  Bieh^ggsea 
?ui?ling  Off*.  -205  111.  77,  32 1     Uv-gJe  y.  Chi  art  go  &  isrie  R.  Op., 
299   111.   21B,  ^§m) 

Aftsr  reri swing  the  evidence  we  are  of  tha  opinion  that 
it  fails  to  ahov  any  liability  on  the  part  of  Mrs*  HcCormicJk  to 
plaintiff.     The  agreessteat  ec  to  his  serrloss  and  ths  ooBpene.'^tion 
therefor  was  amde  solely  with  B^to,  acting  for  the  firm  of  Krenn  & 
I-ato.       It  does  not  &]^]i?eHr  that  plaintiff  ever  saw  Mrs.  MeCormick  or 
that  she  ever  kstev  th^t  plaintiff  vira@  ewployed  by  Dato  to  render  Rsty 
eerrioes  la  the  organi  ation  ef  the  Trust,  or  th^st  she  ever 
approved  or  rntifi«2d  plaintiff's  claimed  employment.     ;jid  «e  do 
not  think  that  there  is  any  serit  la  the  arguitsnt  of  plaintiff's 
ooun(«el  thsxt  she  and  the  other  two  defendnnts  vere  engaged  in  the 
eosueon  purpone  of  formlnr  the  Xntst,  and  th^t  all   three  defendtuits 
o&n  be  held  liable  for  plaintiff's  elaiaed  at^cltional  services, 
on  the  theory  of  their  being  the  '*proaotere'*  of  the  Trust* 
App&rently  it  «ne  Bato  sleae  who  was  proiioi.iag  the  fors'^tlon  of 
the  Trust  and  even  plalatiff's  testia«ay  she%e  th^^t  Bato  had  to 
"contend"  «ith  Mrs.  KcConaiok  as  well  as  his  partner,  Krenn,  in 
bringing  ah«Vttit  its  fonaatioh. 


-fie©  ia-^cll  art*'  iXsshis  <illmiiii9M%q.  lssMnt<$ti  a^ltll^otaX'S     «lla  #1  «» 

un  fu  nsm^^ ■;:._, J Mim^    ^^^^  ^^^^  •ijti  '^<*s  j»i^^i^aiL,4X..i^«I) 
^^fet^a^llLjX^JSW^®:^,    t®*'-  '"^^  »'^^^  ^^^  «M4i^ii:^^^J     •Jti» 

T|f|«.0  tifis^je-t  %i  «4»l  '^sf  fta'^^ii^jK^  '^jjisf  m^olAXq  i-vMi  w»JKsl  -taTe  «i(e  iMi 
,6»«iYis«  &smitiibh&  S)&miA.t9  a*11;i*«iaX«5  t«t  eX<«;**X  feX9«£  (i<i  m^o 


.6* 

im&  w«  are  furtli«r  of  thie  opinion  Uwit  t,h^  verdiet 
and  judgment;  ar«  Rg&lnst  the  slight  of  the  evidLne©  oa  %M 
question  'shether  say  .■■gresmont  was  aad®  by  X&to  to  pa/  for  any 
serrlces  rendered  by  plaintiff  except  upoa  t-ka  basie  of  per,  gi«l 
chi4rir«8t  wbiclj.  ob^rgo*  plAiatiff  r^ndsred  biXls  ier  and  th®  orbjo 
were  p^id  In  fall*    Pefondiinta*  cotmt^el  «lso  eosiplala  of  %h» 
court's  rulings  on  tlie  adialsioien  &xiA  rejeotlon  of  ot(>rtel»  ori* 
denee*  but  ««  de@M  it  unnectsB'^sy  to  discu^g  t r^e  rulings  as  the 
quoi'^tloBjft  InvolTed  are  not  likely  to  ariiue  upon  another  trial. 

for  the  reasons  indio&teti  the  4ucgi&@at  api>4aa.l&d  from 
lo  rerersed  isnd.  the  csusse  is  resiandeci   for  another  trial. 

Fitoh  «jid  Barness,  JJ.,  con«!ur« 


fas  t&'%  lys^  vQ!5  «0Asi  -^s^  ».teB  simw  -^^^m^nii:^.  y.  %m^  tnd^^^it-  mQi.i»»iip 

^kii-flw-i;}  m^4  ims  "mt  ^&ii-4  ''i-:rittmni'%  i'lkimliSi^S.%  s^'*^***'?^®  xi',!tsit  t«»S'*»J'i» 
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y.  C*  STAPISS^  doing  bueineas  ) 

as  JOiaiaOS  OIL  BlstiHSR   CO.,  ))      AI»?IAI.  PROM 

Appellee t 

mmiQiPAL  coma 

0?  CHIC -30 ♦ 
JACOB  Ca::;i£AS,  doing  bttsiaese 
AS  Hotel  ^avoyt 

A»l>«llant.  '  242  I   A      ^4 

I*  MEsiDiva  jt;>:7ii£S  (minsjst  mLiVE:BMi  the  opixiob  of  the  court. 

Bjr   this  appeal  defendsjit  seeks  to  rcTcree  &   Juiigment 

kst  lULm  for  ^>11M*S0»  entered  on  October  10,  1925,  upon  the 

Terdiet  of  a  Jurj*  in  a  firet  olasi^  action  In  assttiapait* 

The  fsotion  Is  based  apon  a  written  agreement*  niga&A 

by  both  parties  ;.nd  an  tec  uguet  £4,  1923*  and  its  execution 

followed  a  series  of  oonferenoee  h^rl  between  a  salesman  of 

plaintiff  (easp&sed  in  the  business  of  celling  and  installing  oil 

burners  of  a  eertain  type  in  Chierfo)  and  defendant  (then  the 

owner  and  operator  of  the  Hotel  Saroy  in  Chicago*)  Material 

portions  of  the  agre«t»ent  are  as  follows  s 

"the  Johnson  Oil  Burner  Co*  cioeB  hereby  agr@e  to 
eell  to  Hotel  .  &voy  a  ooisplete  ec^uijaient  for  oil  Durning 
for  the  steamboil&rs  located  in  eaici  hotol  at  5.  00  outh 
l<^iahigan  .venue,  Chicago,  to  be  installed  ready  for 
operation  by  Septeaber  30,  1^23,  for  the  euK  of  $1050, 
aaiRe  to  be  paid  ns,   follows t  $250  thirty  days  &fter  in* 
•tall&tioni  $200  alAty  days  after  installation}  the 
balance  to  b«  paid  in  ten  equal  nonthly  payaentE  of  ^60 
each  leonth* 

It  is  undsretood  this  oontr&et  ie  not  BUb4@ct  to 
eeuntermand  by  the  purohaieer,  and  no  vtrbal  agreement 
aff&cting  8£iBie  h&s  been  made  by  the  saleeman* 

,3ua.rantee.«  Johni^on  Oil  Burner  Co*  guorgnteee  for 
a  period  ©f  one  yeer  to  reps^ir  or  replace  any  ysrt  or 
parte  of  s  id  equipuent.  which  imy   become  dii  rubied  or 
broken  through  defectire  mattii  ial  and  workmanship 
exe  pting  the  aotor  which  X&   gu  ranteed  by  the  maker." 

i-,„-       The  oil  burner  sxnd  eciulpment  were  installed,  ready 


htau   •  fn 


»f!- 


U'  '*'     O      f-i  1«  X    Vt"V  Jw    ^i«i 

■'Xtl  xl^»t  b':lX3Sti&l  »«'  «^  ««»,5^5:ai^lJ:5  ,a,«t*vA  &J3jjijtisl;v>- 
,.S30i;v  l<>  «»»«  »45  i;©"5  «Si5^l'  .,ds  ■$&«&».© 4 (gia^  'S«J  i8ft'»iJ'A'%»if«i,    ;.,. 

"'«t3';8!ijiiiiK  4>ft^  ic;«j[  htiisimiri  'm,  -si  rJaiiiwie^cat  i>ii»?  »ai;4q  ■sat*  ; '  v  •: 


ior  operxtiotit  la  t^ald  betel  on  or  alsout  3eptenib«r  15 »  192 J*  aad 
at  th«  tlsi«  of  the  trial  still  T0mkined  in  th«  hot^l*  i.«;f€nd«jrit 
bad  not  paid  ^ny   jun  to  plaintiff  on  th«  contract  price* 

?la.intirf*8  action  wae  com  eneed  on  Kovejuber  2B,   1933^ 
At  this  time*  under  the  t&rma  of  the  contract #  only  th^  firat  two 
iaat»llBents»  agsrcgrting  ^450twere  due*   KeT<srth«lei8&»  &s   apv^sura 
from  his  original  stat^^ment  of  ol&itt»  plaintiff  isought  to  reoorer 
the  total  contn^ct  price t  41050,  und   also  the  further  svoa  of  <34*S0» 
fox  eerti^iin  aistsrials  furnished  and  laloor  perf ormnsf; ,  at  defendant  *» 
request f  in  repairing  the  letter's  old  boiler  front*  which  sub 
apparently  ie  not  in  ciiepute  .  7he  ^A   Aaaaupi  in  the  original  ^tate* 
jsent  of  claim  le  1154 .SO*  the  present  record  (ii^oloses  that,  on 
i-ece&ber  l£t  1923>  after  d^fendiimt's  apjiearanee  had  been  entered  by 
hie  attorney*  the  court  entered  an  ^-reed  ordert  et;ri]clng  iu\id   etate* 
ment  of  claim  ^nd  giving  leave  to  plaintiff  to  file  an  amem'^ed  onoi 
vhich  shortly  thereafter  viae  filed*  and  in  which  h»   eotight  to  re- 
cover only  the  two  iaat^^llmente  ajggr«g;itiag  1450  on  the  contract  and 
also  said  sua  of  134. SO*  The  ad  damnuy^  in  this  amended  etateaent 
is  1554 •SO,  and  to  the  stateosent  defendant  filed  hie  affidavit  of 
merite,  in  ^rhicht  l^hough  admitting  the  iaet^lation  of  the  oil 
burning  equipment  in  the  hotel,  he  denied  that  he  had  enterec  into 
the  contract  of  xigust  24,   1923,  (he  admitted  his  ri^^ature  thereto 
vhen  a  witness^  on  the  gtand),  and  set  forth  as  a  (defense  in  »ub« 
etanee  that,  prior  to  S'^id  installation.  It  wae  verbally  agreed  that 
said  eQ,ttipment  ws&k  to  work  to  la^if .  g.fi  ,t  jsf  act  log  :mdt  'Aftfut   installation 
aad  tests  madt,  it  did  net  »ork  to  his  satisfaction,  the  record 
further  discloses  th&t  on  the  dsiy  the  ease  «&«  q'»JlX&4  i'9t   trial, 
6epteal>er  14,  19«-;5,  i.!la,intiff  was  given  leave  to  amend  his  amend e^ 
statement  of  clr^im  "on  its  f%c«  by  increa^siag  the  ad  dasaama  to 
$1134.50,"  but  it  doeo  net  appear  that  said  statement  of  claim 
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«T«r  aettt^^lly  was  aaemicd* 

Oa  cli6  trial t  after  febe  eontract  h&d  )>«ea  iatrodueed 
In  evid$^neet  sna   plsiin&iff  h(  cl  glvea  te@tisu>iv/»  aho^iag  the  ia» 
stalletion  of  the  eQuij^iicnt  and  Its  er^tief  story  working  after 
niuttcroua  teste  Bade*  and  th  t  d^^fentisnt'e  only  ooasplaint  vr,iis  th^t 
iaer«  oil  tms  used  in  its  op<=;r«itiQa  thaxk  he  heid  smticip&ted*  a»d 
that  <&«^feadimt  had  proaised  repeatedly  to  make  pn/aeats  to  him 
hut  had  j^id  nothlBg*  d^^feadaat  w&s  allowed  hy  the  court*  over 
•hjectlon*  arid  notvsithatanding  the  tenaa  of  the  contr:>.ot»  to 
itttroduoe  «videaoe  tending  to  ahor  that«  prior  to  the  installation 
of  th&   equip®@nt«  plaintiff *s  ealecaan*  and  plaintiff  hi&t;elf» 
yerbally  had  wftnaatecs  or  guaranteed  that  it  ould  properly  hest 
the  hotel  in  the  coldeivt  weather  unA   thit  it  did  not  do  so*  >  hile 
we  think  th  t  £iucb  of  this  eTidnnee  wae  iaproperly  adAitted*  !»•• 
OMUse  of  the  signing  of  the  contract  sho«iag  the  actual  asreeseat 
betvreea  the  partiee  C^okrel  v«  Fo@e»  37  111.  263,  265,  raatreaf 
jgaint  orks  r*   continental  Can  Co.,  301  111.  lOa,  loe),  it  is  eyi» 
dent  from  the  Jury's  verdict  th&t  they  gave  little  credence  to 
thi(9  evidence,  and  .<e  tkinit  th  t  thoir  verdict,  ee  tut   as  defend- 
ant's liability  to  pay  for  the  equipment  is  concerned,  is  a«ply 
BU8t«i.ined  hy  the  evideaoe* 

But  «e  &xn   of  the  opinion  that  the  judtpaeat  aieainst 
<l«feBd(int  for  illJ,4.50,  cannot  stand.  It  la  ^60.  in  exoese  of  the 
ft^  dajsaauK  contfiaed  la  plaintiff's  aaended  statement  of  olaiB, 
Kfhich  never  actually  wjxs  ajsended.  In  o  see  in  the  circuit  courts 
of  thi©  iitate  it  la  not  alone  axifticient  th  t  an  order  allowine 
an  aaenGjEieat  to  a  declaration  be  entered,  but  the  ai&endj&eat  tA  be 
effective  wisat  actually  he  Bade.   (_J|j^coa8in  Central  R.  .Co»  v. 
<iieeaorek«  151  111.  679,  5831  People  v.  Cleveland,  eto.  R.  So.t 
314  111.  466,  457.)   ^^ad  we  think  that  the  efese  rule  should  be 
•jpplisd  to  aiaendmente  of  atate»eat8  of  claim  la  the  J^wieipal 


0roi5«ii.l,jf*«ai  &fC4  «*  tai*^  ,^iial*  t»'e^  ®*t  :^alim»i  ©«>asS»iT*  »»»ftMSiiiii 

,  t*  «»e4»|j(s^»  i>l4itl  9>.fm  v^ki4  .$Mi^  $eXin9r  »*xwi  lUM 'awtl  Jis»6 
^Xqjsw?  ai  «,bg*e*fiva|iao  $1  4«!Ss»|Jitfp»  «iJd  i»1t  t»«  0*  t^^XirfsiJt  «•*«• 

jrs4(i«'4.vv  A&fm^hul  HAS  J^Mi.:.mpfkn9  flotjT  tt  9k»  mt  l-int 

•S^ksmila  t»k%^  m  S--sijA$  ^mittVi^im  ftflKUU  $m  .nut  .^-t  wttfi^'  'iiliEt'  \o 

^^§IiLjJLtM5„j.Ma.itm£a,_*jLJiij«        ««««  «>f9 'axi  i«i  »i^ii£MSLi: 


Court  of  CMoffi^o  la  actions  of  the  first  class  •     (Seo*  3» 

MiuiiQipal  Court  Aotf   CahiXl*@  btat*   1@2S»  p.  SOX*}         nd  it  i@ 

well  settled  that  "it  is  error  to  render  Judgment  Tor  &  larger 

than 
euq^thrit  claiffiod  in  the  d«oli^jr%tiont  %'h.*!.teT@r  the  form  of  action*** 

(Ir.own  ▼•„..iiall&»  -^"^  ^ii*  l'*^»  ^5**''l    ,.F<?K5M».y..*,-j.>g?y.^?'x  "^^  ^i^* 
484,  435 f     ^JWfTican.  Kxntottgftrganlt  ▼.  aitofacll*  179   Hi.    'ipp.   612, 
616*)         Furthex>more«  it  appes.r^  that  when  the  present  ».etion  ^.~as 
oonrf,jettet(l  (MoTenfoer  2d,  1925}  only  th@  firBt  two  in:»tall{s@nts, 
£«ntiion@d  in  the  oon.r^ict  and  ag^reg-  ting  ^50,  were  due,  and 
plaintiff's  totail  claim,  then  ssaturod  ,  agAiast  daf^ndant  jsieounted 
to  only  1 534 .SO.     rrtile  it  i»  the  l&n  bhat,  on  &  Gontn^ot  for  the 
payment  of  stoney  in  inistallments  &f8ua>P8it  will  ussu^iUy  li@   to  re* 
eoT^r  each  inetaliifi^nt  ^&  it  ir^Xl&  du®  wi&hout  waiting  for  tb» 
last  to  mature,  yet  it  is  w@ll  settled  that,  wh«re  a  euii  is  brought 
upon  eueh  a  contrti^ct*   the  pl&lntiff  c&n  only  reoover  the  amount  that 
is  cue  at  the  tiffi@  the  ^mit  is  hrought,  although  at  th@  tiae  of  the 
trial  all  the  in»talljQinta  may  hare  matured.     {Hanlia»  Hale  &.,,f^ff*  t. 
l^ftf,  78  III.  422,  4241  ColiinB  ▼*  Mont 63^,  3  111.   App.  132,  134 1 
K&ha  V.  Cook.  22   111.   App.  559,   561.} 

Our  conclusion  is  that  th@  Judgment  appealed  from  emet 
he  r@T«r8«<i  and  the  eau&e  remanded^  unless  plsiintlff,  within  10 
days  shall  file  in  this  court  a  remittitur  of  #000  from  the  Judg- 
ment, in  whieh  event  the  Judgment  against  defendant  shall  he 
affirmed  to  the  extent  only  of  1534.50,  a-nei  each  party  shall  i^y 
ids  own  coats  in  this  court.        if  plaintiff  files  isuch  i:siai.ttii^M£ 
it  shall  b«  without  preJu<iioe   to  hio  right   thereafter   to  coa^  ence 
«|l  appropriate  action  for  the  recovery  of  those  installment®  men- 
tioned in  the  contract  shioh  astureu  after  the  present  ^.ction  ^cas 

eoounenced  * 

KI'\rKJt3,a)  /^L  Rl'Mi\m>''Ji,   (»■:   to  B£  .AFFIRJERI)  W  the  EXtEM 
Of  $834. 80,    IS  CAOE    PLAISTX??  FIJLES  A  BEMITtltUR   OP 
#600,    ^-IfElH  10  lfJ<n>, 

fitch  &nd  Baxties,  JJ.,  eonour* 


,G   «ri»'5)      «^s£l©  ^QiEi'i  aA^   1»  sat«>lt«k«i  «1  «^siiJKi  Id  Stm^ 

*xij  i>f  jtif.'^^!^';LvT...§^MtI..  s"f^<*:  «5sti  *iii  -^s  iM^M  ..•J?:  .«??«>-iS) 

&B»!  «*srfe  .*t»w   iOt>'3  •^,ssr4i«a®"S^'='S'^^  ^--^  iii^rt)ti&&  9Xi^  Kl  Mtml^mit 

is^gx  «iri«5i.  .ii<iA  ..xx;  £  ^:^®*?«^_t.?-.jM4,fe5  s*-^^*  '^'^^  "-^^^  ®^  tjaaS' 

<,i&e  ,t8«  .^«EA  .m  ss  .tr^i^o  ,T lii?? 


210     •     31029 


a,  R0SSMFI1,1J5,  )       APPSAL  FROM 

App@ll«tjat8t 


M&miQ£c  sovian,  faithie 

KOVXGK  and  mimh  HKXJ'MaS, 


OF  CHlCAao. 


pSx^I;:::         i     242I.Ao64 


Ifft,   PHE:  II^IBiJ  JUGtlCi!.   GKlSiL&Y  UKLIVaUil-  THE  OPIIflOS  0?  tHE    GOBBT, 

;^laiatiffs  ^rou^t  &  fourth  class  aetlon  in  oontraet 

to  recover  of  dersadanta  |1»000«  &a  eo^^.lBeionfi  claiiser;   to  b@ 
due  th«&    ae  real  eet:.ite  brokers*     A  trial  v&a  ha4  toefere  &  Jury- 
la  i^cemberf  1925 1  &n&  at  the  ooaclu^lon  of  plaintiffs*   evl^i&lloe 
the  eourt  instructea  the  jury  to  find  the  issues  in  uttfendants* 
favor.     The  Jury  returned  f>ueh  a  rerdiot*  a  Judgment  against 
plaintiffs  for  ooete  followetit  &nd  th@y  appealed* 

It  appears  fron  plaintiffs*    evitieaos   ths^t  defendants 
vers  the  owners  of  a  certain  buildim^f  locuttio  at  the  southwest 
eorner  of  £l@t  and  C&rpenter  otveetSf  Chicago •  and  th'^.t  in  June* 
19^'3»  follo'wing  plftiatiffs*  negotiations  imd   efforts^  defsnd&xits 
signed  thig  written  instrument  &utic  upon>  $>herein  ^or  a  i^itlpulr^ted 
prloe  they  screed  to  aell  thu  buildinc  to  one  oem  BisxoroT*  upon 
oertaln  Ksntiofiga  conditions  suxc  uposa  cirt^-^in  p^^yments  b^iag  made 
by  hia  from  tlaie  to  tijae.     wh«n  d«:fendante  isi^ed  the  Inetruaent 
NimeroT  paid  then  $1,QQ0  as  a  "deposit »"  but  he  aid  not  then  or 
thereafter  sign  the  Instruaent,  whleh  provided   th  t  hie  wne  to  pay 
"another  $1»000  when  contr  <ot  will  be  aatie  by  attorney^^,"  and 
"IlltOOO  at  the  close  of  tho  ssile,*  and   to  execute  o^^rtain  notes 
and  mortgages*     Apparently  Sia«arov  thereafter  decidati  not  to  con- 
suia  ate  the  deal,   for  he  did  not  tmitt  th<?  ceeond  |^1»000  pnyasentf 
or  th' t  of  #11,000.     It  was  further  provided  in  the  in>  tnuseat 


taoif   -»  /om 


itimAT  ^mtvm  mtmm 


01-3 '.A,  IS  1^2     !         :.«xx*.«A 

>t!m^t  -si  .3  .'i?.v->  .b-7x^  oS'sjisaM'^  ,9jft»««:?!54  -S'gia&qx.-^t}  Siat^  «■»!&  1©  ''saute* 

fejj^Ti^Isq.tciJi  gj  ^o't  Kiijj's»»*''«  i^&ciu  bams  ia::=mm.^s!iil  «aarfiife-  sii*  hv^ni^lB 
/iiQ^,y  . 'rf-0ii:?>«$i/*'  ite^,  *iK&  0^  ■:iaiMijtf(S'  ?»i5.^  lias  ©#  ii^9t^  Y.a»iW  «»it<q[ 

ff'i(;^©K  0|jsJtv,f.a  i»i?s«>ex»  sis'  to*  ^ai^X.iUB  friJ^  ti>"ii«iBX'&  aeiif'  ijfit' 'OOCJtiti'l* 
* -? tt.^affit-^^<l  COOtX;  Imojjssj  55if#  a34<6«-  4©«  hkk  *^,  t»"^' tl«**  *-'**  »^A;..ist«« 


th.%t  defendantB  agreed   to  pay  to  ,plaintlff»t  real  ©etiite  bi-'Oktrs* 
"for  their  '^a&Tk  in  h«ilpin».i  vlb  lo  s>ell  ^hc  bullifiilnii^  10  Hr*  l!l^er@T» 
$1»000>  oomstiselon*  -  |500  to  be  p^^id  when  Mr*  IflmeroT  will  pajr 
the  oeocm^  thousamiL  doXlera^  and  tmothc^r  ^&ao  &t  th«  cl<»s«  of  tht 

Ulster  the  evidence  we   think  thsit  the     ctlons  of   the 
triftl  eourtt  in  ciir@etin£  a  ▼erdiot  in  oefcncants*  favor  ajud  in 
entering  the  jadgasent  Hppe&Xeo  fr<Ha»  were  clenrlj  ri^t*     HO««rd» 
lag  to  the  temas  of  the  Instrumciat  the  p»y»»nt  of  the  elAiJl6«4 
eoramisElons  to  plaintiffs  v/as    fiepend«int  upon  Histarov  <S«iag  tw» 
things f  Ti^t  making  the  eeeom^  po^mont  of  |il»000*  &nd  oon&Ufflr!a«iting 
hie  pi£roli«)S@  of  the  buil(3ing;*     He  did  neither  of  ths»<s   things  anil» 
hence*  siocording  to  plaintiffs*  own  showing*  nothing'  '^^iu  iue  Umm 
ae  coosiiisaione* 

the  Jttd^ent  of  th«  ^niclpal  oourt  Is  affirmod* 

fitoh  and  H&rnee*  JJ.»  ooneur* 


,v®x«>iitia  «W  u:j   .^^alMi'ss'a  sji^ii   line.  «>.i   <xsr  :;,s«ii:<|l®i«l  «;1  iint©-!?  hIsje^;!  •xol'* 


4'vfi^!.iS 


:;'jj^:-j^'.j'    ^^,     f'lA 


&3S  ->  dl053 


Appellee t 


mOlSm  A27X:B£OHZ»  doing 
businesB  &8  m&TGoal  Bros*f 
Appellants* 


i 


2421.1.  64 

APPEAL  FFOM 

SUPERIOR  COUKT, 

COOK  COUSTY. 


]!!%•  PMBIDIHG  JUSriCI  ORIDLEY  JilLIVMiio:  IKS  OPIKIOIT  0?  THE  COUI-:^. 

On  October  31 t  1925*  following  th«  verdiot  of  a  jury* 
plaintiff  reooTereci  a  judgment  for  4^502*03»  againet  defendi^ts* 
for  da]Dager>  to  his  autojsobilef  ooeaeioned  by   defencoate*  heavy 
auto- truck  eolll(Ji&g  with  it  @arly  in  the  afternoon  of  October  &« 
1923,  &t  the  interesution  of  Kedsie  avenue*  a  north  and  eouth 
street*  and  Grand  avenue'*  em   east  and  west  street*  m  Chicago* 
fhi8  appeal  followed* 

j^o  question  ie  r&ised  ae  to  the  ajcount  of  the  verdict* • 
and*  pra.ctically*  the  only  point  urged  for  n   reveraal  of  the 
jadgaent  ie»  that  the  verdict  la  against  the  weight  of  the  evi- 
dence on  the  question  of  plaintiff's  contributory  negligr^noe  at 
and  iffiri^ec  lately  before  tue  time  of  the  oolXi&ion   Plaintiff  and 
Ealesaonie  /jodreonit  one  of  the  d  fendrvnts*  were  the  only  witneseee 
vho  testified  r^s  to  the  happening  of  the  aeoldent*   ^^laintiff 
V&8  driving  his  autofflobile  south  in  Kedxie  avenue  at  a  not  exeeeeive 
rate  of  apeed  and  was  attempting  to  eroae  9rand  avenue  in  his 
further  progreee  southward.  Eefendanta'  auto-truck*  driven  by 
S^leaonis  ^nereoni  weat«?ard  on  the  north  aide  of  Grand  avenue* 
approached  the  intersection  at  &.   rapid  rate  of  apeed*  entered  it* 
and*  proceeding  in  &  southweeterly  direction*  collided  with  the 
automobile  in  the  southweist  comer  of  the  intersection*   »iiiitt 
plaintiff's  teatiiBony  on  croas-examinatioa  i»  somevhat  unoertaia 


'    '^  ^  X    (  ■  ,iu©A3!  feaiot 


♦¥ 


tifstnt'-vi-?  htm-iC  'Xo  »hi&  ftJ'ieiH  ©ii«  ito  fetawiBSw  iJ8©«ti>«;/«.  elao#S9i«3 


*•  to  vh«n  he  flrat  saw  the  trueic  and  Its  th«a  positiott»  smA 
lOuire  it  vftu   t?hen  he  was  In  the  act  of  croseing  the  street  ear 
^TtiOKUt   which  ran  east  and  west  in  the  center  of  <ixim.&   avenue, 
it  ie  apparent  froB  all  the  te^tineay  thr  t  hia  Cv^r  ramohed  the 
int«reectioa  tirnt  &xn&   that,  im<i@r  the  statute,  he  had  the  right 
of  way*   (Bee*  33,  Stotor  Vehicle  Aot,  <^ahill's  ittat.,  1923,  p« 
2339.}   Under  the  evideaoe  «e  think  it  wai?  peculit^.rly  within  the 
province  of  the  Jury  to  sfi^y  whether  or  not  plaintiff  was  guilty 
of  contributory  negligenee,  anc  thnt  their  yordict,  to  the  effeet 
that  he  w&e  not,  ^ould  not  he  disturbex^* 

On  the  day  follovring  the  ^ocid«^nt,  accor<^itt£  to  plain- 
tiff a  teetiisony,  when  he,  accompanied  "^y   one  aollucch  who  after- 
wards repaired  the  autoiaobile,  call^aci  at  defendants'  plaee  of 
husineas  to  make  olaia  for  the  eoBtesaplat&d  repnira,  the  driver 
of  th$  truck  then  stated  th^.t  he  could  not  avoid  the  collision 
heoKUse  hie  "hrake©  did  not  work."   aolluBch*s  te;  tiaaoBi- 
corrohorated  that  of  plaintiff  in  this  particular,  hut  the  driver 
of  the  truok  denied  ever  having  nie'e  such  stateaent. 

The  Judgment  of  the  --uperior  court  should  he  affirmed 
and  it  is  eo  ordered* 

7itoh  and  3arneB,  JJ*,  concur. 


.  .»I>!6t;*M<»  «s  si  Jl  Ittr* 


£43  -   .U063 


a  oorporatlen* 

Appellant » 


Appellee* 


APMAL  FROM 
MOBICJIPAl  COURT 
OF  CHICAGO, 


242  I, A.  641 


^«  m£.:.imM(i  jusjioe  aRii^i&T  ijaiVJf?aMi  the  opisiok  of  ths  cooRf . 

On  August  li  192S,  plaintiff  ccaiaieneed  a  fotirth-elasB 
aotioB  in  contract  to  recover  the  sub  ef  441C»  being  tlaie  a^«@4 
price  for  certain  labor  performed  and  materials  furnished »  during 
the  dontha  of  t^epteiaber  and  October,  192«i«  in  painting  and  deee- 
ratin^  tiefendant'e  apartjsent  in  the  McLennan  Apsirtment  Bailding, 
219  Lake   :hore  drive,  Chiea.go»   The  work  «as  dene  under  plain- 
tiff's written  proposal,  containing  apeoifie'tions,  delivered  to 
defend^mt  snd   verbally  accepted  by  her.  the  caune  was  tried 
before  a  jury  in  October,  19';5,  $ini&   thay  returned  a  verdict 
finding  the  ieeues  agftinet  plaintiff.  After  overruling  iBotlone 

for  a  new  trial  and  in  arrest  of  Judgscnt,  the  eourt  entered  a 

m 

judgj&ent  for  eosts  against  plaintiff  and  this  appe&l  followed* 
Appellee,  defendant  bele^^,  has  not  filed  a  printed  brief  or 
er^^ument  in  this  appellate  court* 

In  defend;mt*s  amended  affld&vit  of  merits  she  <%dialtted 
that  plaintiff  had  agreed  to  do  certain  p^iinting  and  deeorrting 
work  in  her  j^partntent  for  said  a8:rtted  price ,  and  had  perforised 
certain  of  such  work,  but  ^he  alleged  timt   it  has  not  been  per- 
formed "^s  per  agreement,'  but  in  a  "negligent,  slipahod  and  un- 
workstanliks  Banner,**  and  thct  as  a  result  she  had  sustained 
dsA&ges  "in  the  sum  of  1300,"  for  which  she  "clalaa  a  set  off*" 
On  the  trial  the  tei^tiaony  was  conflicting  as  to  whether  the  work 


mom  iAm*iA     I  .  tmtMtiiqrop  » 


himl:^iai2B  bud  %it^  .IX^si^x  »  n»  $t%si4  turn  *it&miai(t  mmaaaaitw 

^ill©  #0;s  4fs  ss»l®Xo'*  ®riu  *i«Mw  *i;.<»"i  "^OO^I  t®  amm  ®4*  al"  «»:--.    ■    ' 


•8* 

had  b««n  psrfonasd  according  to  tha  »pecifie%ii©aB  contaitted  ia 

the  pro|>oeal»  or  ia  a  workiae.nlik«  nanner*  I)«fenisi'%nt»  bclztg 

absent  xroa  town  at  the  tiais  of  the  trial »  did  not  testify}  but 

her  sister f  Marie  K*  ^iegleri  who  Xive4  with  her  in  the  iptixtmtntt 

vas  her  principal  witness »  nxuL   her  tsatiraoay  wne  to  the  effect  thatt 

beect^ttse  of  the  unworlicisanliJc®  laaitner  in  whieh  mOist  of  the  work  had 

been  done*  it  ha4  to  be  ana  vma  done  ever  by  another  deeorstor* 

but  ahe  sdiBltted  that  certain  panels »  s-sa   painted  or  decorated  by 

plaintiff  in  one  of  the  roo»s«  remained  and  were  not  dons  0T®r« 

The  main  ground  ttrg;e<s  by  plaintiff's;  eounsel  for  a 

revere&l  of  the  judgment  lis*  the  error  of  the  trial  ^ud&&  in  vereally 

giving  a  certain  instruction  to  the  juryt  &t  the  Uoor  of  the  Jury 

room*  afteir  they  had  retired  to  deliberate  upon  their  Terdict*  and 

in  the  !^\i&tinoe   of  the  attorney's  for  the  reepectire  parties.  In  the 

bill  of  exeiptions  appears  the  following  atsj  ©ertified  by  the  trial 

Judge  i 

"After  the  Jufige  ha(5  instructive;  the  Jury*  they 
ia^ediately  witMrew  to  tUc-  Jury  room  to  coBai<l«r  their 
verdict  at  a'^cut  12  o'clockf  noon.  Tht  aourt  tJici  not 
adjourn  or  take  a  reeose.  At  12*45  p»  m*,   the  bailiff  in 
charge  of  the  jury  aakod  the  Judge  if  he  wished  to  provide 
lunch  for  the  jurors,  -«herQU|»o«  the  judge  knocked  &t  the 
coor  of  tne  jury  room*  atood  in  the  ao©rway»  and  askec  the 
jurors  if  they  wanteds  l\mch»  The  foreuHan  of  the  jury  eal<i 
•Bo,»  but  wrmted  to  knoj*.,  if  iht'.  ^ury  coula,  find  for^^leas^ 
theffl  the.,  entlrg  sum  (il».i)aeoJby  _4>laint.i_ff «   The  judge 
reepoaiied,  thiit»  unaer  the' pie f.d lags  and  st^Atesuente  of  the 
a  t  torneye ,  if,  tj^ey.  found  for,  the  plaln^ff  at  &lli,  it  laast 
be  for  the  full  aatouat*  Thii  wae  all  the  cocvers'tion 
between  judge  and  jury*  and  it  took  place  with  the  door  open 
axKi  the  clerk  and  bailiff  pxesent.  the  attorneys  were  not 
prtaent  *  *  but  had  left  the  room  without  reque^tiag  per- 
mission from  the  judge  to  do  so.  To  which  conr.uct  of  the 
Court  after  the  retiring  of  the  jury,  the  uttorney  for 
plaintiff  excepted »  as  soon  as  le&.mine',  the  esisie,  and 
argued  the  caae  as  one  of  the  points  for  a  new  trial »  ^ioh 
the  trial  jud«e  overruled." 

In  Tie«  of  prior  decisions  of  our  Suprene  Court  and  of  the 

««urt8  of  review  of  ether  >tates»  we  are  of  the  opinion  that  the 

aetions  of  the  trial  Judge t  aji  stated*  require  that  the  judgment 


ai  is^siLm$aei3  ais©l;d.a».tli.a*f«  &d$  i»i  sal'^'««-^»«  &effl«»'^*x»^'  »»»«f''fei»if 

X^lT*  »iAi  igs(  ©^ltia"se<s>  st«  aef4*@XX*1t  to'  si«*#^<s^  »i»allip»jf:«''^  i^Jflrf 

©iil  ».iB-s  fen®  '«j«wTai^'i  Bii4!  ul  &G<iiiiis  ,ai«K,»i:  ■^'ijrfli  «j--!-J' Tt*;, 
Mm  X'tet'l  »M  to  fflflsars'S:®'t  suKt   :*fJi»ajtfX  &»^tM«a'  tj«tlff  IZ  »•. 

»|i^tf C~  «mIx"°'  <:  ,4,.., ,, 

"^" mli.'^*m¥>.Ti^~SdJ  ;Xi"  m»  ®M*     .Jj;!     ~         '  .tf'  " 

«»q:6  taeS  ».a#  jS^iv;  «sal;j  !««»•;  jTi  ituRwi  ^\-'  '^ 

$i&s.  wm'>^  a-c*«?.a©iJ?0  ;S--;fJ'     *;3fl-OB.sxq  tli'li...     —  „_    .       ^^.a 

®il.t  t^  ,teis  ItiioO  .sH9-XQ;ifii  my©  to  aii«i«i8i»a»  •soi'sq  "t*  #*IV  'tiX    ■"■■"'•"■'■■'  ' 

'■ "' ■'  •■■'■■  ■';••"'"'  'V . ■.»•>{»,: ..'  '^'.>S    '5,.'''.i    A-'C'i  i *   »t.^5   4if^./ 


ap^-Mfiiale^  froa  "im   revtsTsed  end  bhe  eause  be  r6£SMade«t  for  imothsr 
trial*   ( QT&htTpe   v . ., .hft^«|i,tei!mgfa«  £S  Hi.  549 j  .2|iiSsiSfi„.^^\ii0S. 
|t»„  Co,.  Y«  Bobbiast  159  ill.  593,  ecoj  va&y.  of  Mo'gnd  City,  y«  Imsonjt 
262  111.  39a,  3991  £eojae,_  v^, Beck ,  30R  111.  5$3,  9^d|  Gargen^  ▼. 
Be^grtg,  1  ■.•^iek  (ll&8«.)  337,  341 1  iL'£o!mprjr„^„CJujt^ri«,,  11  lo'^a 
•^1  jBnyenar  v.  gtet.e,  lg5  *i».  444,  445.)  la  eeT^ral  of  tiiesQ 
deelsioas  it  is  held  th:t  suoh  aetiona  on  the  p^rt  of  %  trial  Judg«, 
in  ^iying  Instructions  to  the   Jury,  <?.lther  verfeall:^  or  in  'writing, 
not  In  &pun   court  and  ia  the  abeenoe  of  the  ^.ttorneys  of  the  parties, 
eonetitut®  r®ver©ihl«  ©rror,  even  though  the  instructione  jsfsy  haiYO 
heoB  oorreetf   In  the  instant  e&stt  «e  think  that  the  Jv^dge's 
verhal  in;;truQtlon,  in  r^opooae  to  the  foremt</n*B  Inquiry,  that  if 
th«  jury  "found  for  the  plaintiff  at  all,  it  aniet  he  for  the  full 
axsouat,"  vas  preju^^G^^-l  ^o  plaintiff,  heea.ige,  und^r  the  pleadings 
an<^  the  eridenoo,  the  jux^  could,  with  propriety,  have  returned  a 
Torciiot  in  favor  of  plsdntiff  in  a  ^xm  l0»&   than  tho  smmmt   claimod. 
Accor<5ingly,  the  judgment  appealed  fro«  is  r®V'®rsed  and 

UK^SBSBii  Jim  'K&UA'MmD^ 
yiteh  nnd  Barnes,  J.J.,  coaour* 
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C.  M*  CALDWELL,  )       AP.^IAL  mm 

AppeXXfte,  ) 


MCSIGIPAL  CiUHt 

Of  cHiCAao. 


la  an  action  in  forcible  detainer »  oosmmeseed  Sep  tember 
14 »  XMIi,  to  recover  poeaesaion  of  the  preialses  known  as  Bos. 

530O&32  'i^-'est  79th  istreett  Chio&go,  there  vas  <%  trial,  before 
&  ^uryt   during  whloii  both  parties  testified  and  plaintiff  intro> 
ductd  certain  ^eads  saa<Ji  wrltlag@«  'tht   court  inetructocS  the  ^ixry 
to  return  a  v@rdiot  for  plaintiff,  amit   auch  a  verciiot  being  re* 
tumodf  judgment  for  poaeeseicn  wcie  entered  in  his  feyor  and 
dofendant  appealed. 

this  io  plaintiff  *{;»  gttiond  notion  against  defendant 
to  recover  the  poeeesslon  of  %h&   premises  in  ^u^^tion,  ~   both 
Actions  being  based  upon  paragraph  sixth  of  .Section  2  of  the 
^ereiblo  intry  and  I>'etainer  ./<xt.  Is  the  fos'mer  action,  coauaeneetf. 
April  11,  XQA,   the  court,  after  a  het'iriag,  instructed  the  Jury 
to  return  a  verdiet  in  pl&intiff  *s  feyer  and  a  JudipB»nt  against 
defendant  followed*  From  this  judipent  defendant  perfected  m 
Appeal  to  this  appellate  court,  C&ae  So«  29592,  and,  on  J-une  y, 
1926,  the  judgment  wa©  reversed  and.  the  cause  reBaadoe  ( Cftldwell. 
'^*  iiM3&*  '-^-^^  ^^*   ^'^PP*  dll*}  VT9m.  the  opi£)ioii  (not  published)  it 
sppears  that  the  eyldenee  uae  conflicting  on  the  ^ueetion  of  f&ot 
whether  any  written  demand  for  poeseesien  had  actually  been  scrred 
upon  defendtmt  before  the  suit  ffma   cots,  enced,  which  deaand,  it 
was  held,  was  a  condition  preoetient  to  plaintiff *@  ri^t  of  re> 
coy@ry  under  the  proviioionB  of  the  statute*  \nA   it  weis  further 
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beld  that*  in  view  of  the  Qontliating   eTi^eneo  en  this  meteriaX 
fact,  t.h<s  trial  aourt  had  err«sdi  in  directing  &  verclicfc  for   plain- 
tiff* And  in  the  concluding  elaitete  of  the  opinion  it  wmis  atate^t 
""or  the  error  of  the  eourt  in  directing  &  verdict  i  gM.-..£^ly„,toi. 
,^hat  re&tf>»«  ^^^  «*♦  oonatralnsc;  to  hold  tJa^t  the  judgment  must 
%B   rsToreed  and  the  eaii^ce  remanded •** 

Aft«r  '^aid  rsTersaJL  plaintiff »  on  uguat  13 •  1925 «  duly 
oerred  upon  dofen<slnnt  %  -"/ritten  dsiraemd  for  pes&eseion  of  the 
premiaee»  &nd  t;h«rt{6fte!r  eos^-'^eneed  this  netr  action*  On  thm   trial 
defsndr^nt  acmittad  tht  reeeipt  of  the  denandt  so  there  ie  now  no 
diopate  as  to  whether  %  written  (&6:iMmd   for  possieaeion  w&a  aasido 
before  th«  ooasmenoejaent  of  the  suit*  /aid  the  eTid«moe  heard  i» 
ver7  siailar  to  thf^t  introciuoed  on  the  forater  trial* 

?he  pr<?eent  tranecript  diBCloses  that  the  preffiieee  oon* 
tfitt  of  two  Ifittst   iiaproired  vrith  a  throt-s&ory  briok  and  stone 
>»^ilciing;}  thAt  on  the  fir  at  floor  there  ar«!  t^o  stores  imd  mtoor& 
the  store®  axe  foar  flats i  that  on®  of  the  ©toyee  nac-  one  of  the 
flAts  are  occupied  bj  defend^vntt  and  hare  iHien  occupied  hj  hint 
for  »ore  fkmn   five  y»&ra   prior  to  the  eoaamenaeaent  of  the  present 
suit  I  thet  the  fern  Undertaking  Co*  ocoupi@Q  %h&   other  etore  stad 
that  Kll  the  reaeinlaf  flnts  ore  vacant;  that  in  19 la  the  then 
owners  of  the  premieee*  to  eeeure  a  loimt  exetouted  certain  notean 
•eoured  hy  mortgage  on  the  preiaieeei  that  thereafter  the  holder 
of  the  notes  instittited  &  for«seloeure  suit  in  th«i  Oireuit  Court  of 
Cook  (bounty*  rceultine  in  %hs   entry  of  %  decree  of  q&X®   of  the 
prealee^l  that  defendant  was  sade  a  party  to  the  hill  and  mrt&i. 
with  prooee&t  that  on  uguet  17»  192Q»  the  asaater  eold  the 
preadeee  «an<3.  there  was  a  deficiency  deores  of  4826 •6tt  tl»?,it  e 
receiver  h":;d  heen  appointed  pending  tfe«  heiarin®  Of  the  f©re«loattre 
suit  and  he  continntsd  to  act  es  receiver  curing  th«  redeaption 
period  I  that  d^sfendant  uttomed  to  the  reeeiver  and  paid  rent  to 


fuels, i««i8  i/^.ix4  x'iu&^''!.?»'i^  m  jif^Jtw  J^^tr^'^siiil  ^»$t^^  .^i  tfi  tiil« 
avQ^  te^  s»%tt#s  etr4  ^'X^  stadJ  t@«^1:  .iTcvil  »itf4  114  {jlfltf^  .t3^-^^^^ 

m^4  %H  m  Iq^ti^p  jx»«kC  .  9r»^ .  .ton  4 ^ai£l:>a«t»l>  yi  ,l)9A^(tf«99  ,jrtf  «j^«X1 
$n»»ss,t^  »dS  t9  43ii$^$&iSfi;iiK6a  ,«£l#  pi  mtm  n%»it%  #?!,)-.  llAiif,  rMIH.«»t 

Jgtfiift  »*i^ii&  t«f^i<^«»  &fi:4 .  «0l^Q!9!«  «e^  $ff£:i4»^^»&£ic«3  m.9%  1^  imSfft  lilti* 

«^^  to  &£«@  1«  d#'X@^.£i  j»,^  ^t«»  ad#  111  is^iflumt  «t^nwd  ^ji<^ 
8u!i<r  Mrs  tttsjaa  i»Ai'  t^%ii.l  ^fl  ,i>m^j^  en  Sunii  ftitoo^irq;  tf«l«r 


felat  that  on  l««ead»«;r  20«  X92X»  tlM  ssiat^ter'^  deeti  ef  ths  £r«ale«8 
VIM  iesue^  to  fi&lter  D.  liarrlft*  aesigase  of  tlxci  sister  *@  o^rtUTioate 
of  aalsf  th&b  alnce  the  reeeivex-'s  di«i(eimrge  la  I^ece^er*  1921 » 
dcfend'uit  iias  not  i^^ld  r«iit  to  aay^sef  2»n£  th  t  pl&iatil'f  purolmMd 
tha  piremiBos  fr<m  Harris  •  the  latter  and  vfttt  cenrnyXne.  the  ooeatt 
to  hi&  }fy  quitolaia  de«i&*  dated  Hov«]9tb®r  1»  19Su»  and  duly  recorded 
on  Febroary  "?»  1923  • 

la  our  fODoer  opinion  «e  stated  th>  t  u|>oa  the;  rir^it  tri&l 
^the  defead'^nt  undertook  to  set  up  €ta  ndTertse  elaia  of  title* 
to»wit»  tli!tt  Harrie  had  a^eed  Iwhethex  or--lly  or  ia  writing  is  aot 
cle&r)  to  e&nr&y  to  defeaciaat  «  half  interest  is  the  property  ea 
certain  det»iition&»  nad  &hnt  Harris  failed  to  keep  this  agre««ent»* 
and  in  oo^^atlng  upoa  Uii@  oL'^LSf  we  farther  striteds  "M^iaifegtly* 
fittOh  a  elaia*  if  provet^*  i^ould  be  as  defease  ia  this  prooeodiag*  if 
tto  plsiatiff  aade  the  @tatatozT  dei^nd  for  i^ssessioa*" 

i^efead-Bat  i^si^e  &  @i»ilcur  olaira  as  a  ddPeaee  to  the 
preseat  suit*     He  teBtifie«f  that  h»  h»d  a  oenrctrsatioa  in  i>ec<jBl3er» 
1921*  with  sr^id  Hfurrls*  relatiire  to  the  imrohase  of  th^  preaises* 
The  court  vould  aot  allow  hia  to  state  vl^t  that  coa<rergf  ti<m  was* 
sad  thereupon  his  gsttora$y  offeree^  to  prove  by  th^  %itae>  g  that  it 
wa.s  vpylbfelly  agreed  betweea  def  eadaat  a»^  H&rri®  that  the  fomier  urns 
"to  imrtt  mn  ua^ivided  eae-half  iater&et  ia  this  propt^rty  ^  ■*  knowa 
as  830  •  632  lisst  79th  ^trftet;**  th^it*  in  pttrsju-syaet?  t€  t^X  ft^prae- 
aeatf  ai^  after  Iferrie  he<*  obtaiaoc  the  ^ate?*8  4e«Ml  oa  i.-eeeaiber 
20*  1921*  he  {aefendaat}  veat  iato  j^»@esfc«ioB  uadc;r  K^sjrris  '^&»  am 
vuBdividSfd  &9n&T  of  s  oa^-htaaf  iater^^t  theroiai**  ^M&  thi^t  his 
poijseaaioa  of  the  preaieeis  'Ms  «eatiii!t«>4  ^inc«i  th^t  tiae  ui^er  tlut 
•sid;  sgree^sat  with  Sbur.Tis*"'     ?laintlff*s  ^ttorae^r  objected  to  the 
offer  oa  the  gr&mA  th&t  It  was  mt  .et&e'Sikt  to  is^t^^^tilish  tille  euader 
<^  y^ba^  a€Z'e®Bi&at  &£&iai't  the  pro¥i«iea»  of  th®  ststute  of  frauds* 
sad*  furtheneore*  th.'^.t  %uestic<8s  of  title  cimld  aot  be  liti^tec  ia 
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forolblc  detainer  prooe@dln£».  The  trial  eourt  refused  to  allow 
thia  offered  testimony  to  go  to  the  jury,  and  we  think  that  the 
ruling  was  correct*  It  is  well  settled  thF.t  "a  verbal  contract 
within  the  eondefflnation  of  the  statute  of  Frauds  oaimot  be  enforoctd 
in  Bny   ^ay*  either  directly  or  indirestly*  tmd  cannot  be  made  cither 
the  ground  of  a  demand  or  the  ground  of  &   defense »**  (^oOijoy^  v* 
yerjR.endeej,  lii6  111.  223,  232 1  .^heeler  y »  Pranjcenthal  &  Bro« »   78 
111*  124 f  126*}  it  is  equsilXy  well  settled  that  in  actions  of 
forcible  detainer  the  title  to  the  land  cannot  be  in ;uir«3d  intot 
end  %hBt   the  right  to  posseeeioa  ie  all  that  is  InvolTed  or  can 
be  deterained.  IKegley,  y«  XAUt,e«  106  111.  3^5 1  397 1  Erata  v.  . 
BucKt  111  111.  40.  47i  Johnson  v.  B&ker.  33  111.  93,  102*)  /md 
it  was  proper*  tmd  Indeed  necessary*  for  plaintiff  to  introduce  in 
evidence  the  forccloeure  decree,  the  inast^r's  deed  to  Harris  and 
the  deed  from  Harris  to  plaintiff,  in  order  to  show  hie  ri^t  to 
the  poseeenion  of  the  premises  (Peters  v«  Balke^  170  111*  304»  311| 
Krata  Y«  Bytck,  supra t   J phne on  v,*  Bak^r ,  ©u£?a.)  t  ^^°^   i»  order  to 
show  that  dtjfendant's  right  to  possesnion,  if  nxiy   he  had  at  any 
tiB»,  had  eeasedt  and  thet  the  right  to  poaeession  h%d  been  con- 
veyed  to  plaintiff  (?^ltaey„,y.,,  Frsnjjt*  16S  111*  90,  91.)  In  our 
opinion  plaintiff  *£  evidence  al«£  rly  showed  hi  a  right  to  possetssion 
of  the  preaiises,  ic^nd,  there  being  no  competent  evidenoe  introduced 
by  defendant  tending  to  the  contrary,  the  trial  court  properly 
directed  a  verdict  in  plaintiff's  favor,  (y^ayiaig;  ^o.>^v*,  ^Hrobel, 
193  111.  App.  37a,  379 »  Livingston  v.  Frey,  20i  lii.  App.  360,  331.) 

It  1b  urged  that  the  Judgment  for  the  possession  of 
*^®  entire  preiaises  is  erxoneou»,  because  it  appears  froai  the 
evidenoe  that  defendant  waa  occupying  only  a  portion  thereof,  viiS, 
one  of  the  stores  ax^  one  of  the  flats.  The  point  is  without 
merit.   It  eXearly  appearing  that  plaintiff  is  entitled  to  the 
poasossion  of  the  whole  of  the  preadses,  the  Judgment  was  proper 
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(n«e.  12.*  Fcrcibl®  Kntry  &  I>etaia®r  Act|  Hardin  v»  'Jounty_  of 
fiajti^aetoPi  71  111.  -.pp.  103,  113j  .foXdea  t»  Meg3£er>  132  Jll»  /.pp, 
25 «  2S«)    In  the  Hardin  c»@£»  after  ^uot^lag  &uX&   8«cti&n,  it 
Is  saldt  "  hethsr  the  JudgKent  and  execution  should  be  for  the 
whole  or  only  <%  pnrt  of  the  premiaos  clalai«d»  if  either »  ie   thus 
made  to  depend  not  on  the:  extent  of  the  defendant's  AOtu&l 
poaseAsion*  but  on  th^t  of  the  plaintiff *g  right  of  posDoesiea*" 
The  juGgment  of  the  Municipal  court  should  h«  &ffira»4 
and  it  l8  80  oraered* 

Fitch  aac^  Barnes ,  JJ,,  coneur* 


'•]&9*i'fi£t'£d  «a  al'  liX  ibiui 
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Deferj'iant  In  Iriror,        ) 


CHICAGO  MOTOR  BUS   CO., 
«  Corporation, 

Plaintiff  in  drrer. 


SEBHOE  TO  QOWn  GOURf  OF 
COOK  COUH'rSf, 


la,    JuayXCE  B/^KES  DJa-lVKKBD  THB  OPIIiXOii  ©f  SHE  COUftX. 

This  case  grow*  out  oi"  &  colli sion  at  the  interseetion 
of  Kueh   ?snd  i'e&reon   etrento,   Qhlesi^o,  between  th«  autoiaobilo  of 
plaintiff  a  a  tt   ♦l)u«'  of  defecdant.     The  declaration  la  pr-^dioated 
an^  ifipue  ie  taJsen  on  th«  exereiee  of  dus  care  liy  the  former  .'^d 
n*gllg«nt   fuid  careleea  <trlving  oi'  thej  latt«r« 

Onp  of  th<»  errors  metipnod  is  t>-st  tt'ip  r^vMet  w»» 

«g%ini!it   th*  ftvldimce.     On  r««)i«31nK  t>i«  testimony  w#  think  the  «?rr©r 

i«  wall  asnigned. 

Plaintiff '»  autowiofclle  ^a«  going  •outh#^et  on  Ru«h 
east 
»tr#»et  an-i   th«  bue/on  Fe&rson  street.     They  colltded  practically  at 

tlhe  center  of  the   intersection,   &  little  sonth  of  the  center  linp  of 
Pearson,   the  wltneeses  differing  whether  east  or  weet  sf  the  e«nter 
line  of  Hush  street.     But  the  latter  fact  ia  eore  or  lese  ismaterial 
in  view  of  other  circusnstanoes  of  the  case,      i'he  acciclent  apparently 
occurred  -  as  testified  to  by  pi  lintiff  -  near  the  center  of  the  in- 
tersection,    ^oloeing  the  northwest  corner,    jsrhere  construction  work 
was  in  progress,  was  a  boiurd  fence  about  10  feet  high  huilt  around 
about  6  feet  outside  the  curb,   aceording  to  plaintiff's  own  testi- 
mony. 

The  bus  was  aTJoroaehlnig  the  eroesing  from  the  direction 
end  on  the  elfle  Riven   the  right  of  ^-ay  by  law  and  the  statute,   Hn<5 
If,   as  teBti.fl«»,4   to  by  three  witnesses  for  def^ndsuat   ?%gain«t  the 
t»eeslble  conatruotlon  of  the  teetlasony  of  only  onm  witness,   it  had 
entered  the  interseetioa  before  plaintiff's  car  had  reached  the 
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'Xi^  #i:icr«j®.;f-r$i«  -L>.iit  iss^w^-isd  ,cjTi«i»MO  ,a;r«i»i3»i£|-s  ftewTtjM!*l  Jb««  rfiajia  *to 
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fe3.yoTtC:  illv4  :».*i>i  .tftft'S  of' *»{*!*»  »o«9't   fct»©rX  *  ««w  «»f vni^trttr  Si'  ifettW 
l»a«!    ^^i.tti.r.i'^isi   'Pitf.if  hsu^  Ksjsl  tcf  ■^j'w  ^o  ttsi&H  <»m   «V    '  "      *rff  isei  Ifttuir 


north  lijB«  of  i'ea»»0R  street »  it  cl««rly  h<xd  the  rl^;!  t  of  ^ay,   snd 
pl»intilT  i^euld  ba^e  controlled  his  ear  accordingly,     X'hat  th« 
bus  Via4  already  reacVjed  or  was  about  to   snter  the  intersection  ae 
plaintiff  reaoVed  or  came  into  it  say  jiIbo  To©  inferred  from  the 
proof  as  to   the  ral&tlve  rate  of  speed  an'i  the  written  aftr^iiseion 
of  plaintiff  hiraeelf  that  b«  rtid  not  eee  the  Ti>«e  until  he  "wae  "in 
the  eerter  of  Peareon  etreet  wtien   it  wag  wit^^in  five  feet  of  bie 
ear,"  tOigether  «1  t>i  hie  testimony  sja6  that  of  one  of  his  wltneesee 
that  he  waa  traveling  about  15  ailee  an  hour  when  he  passed  the 
line  of  the  fence, 

B«aBlde«   the  tffBtliaony  of  t>i*  8|jeet1  of  plair.tif f'B  car 
as  aforeeald,   three  ey«-v7itr;«»®Be«  testified  that  pluintiff  •»  car 
waa  going  froa  25  to  35  miles  an  hour,   tmd  that   the  bus  h=.d   stopped 
before  entering  the  intersection  and  was  (.oing  across  It  at  a  slow 
rate  of   speed  froai  7   to  12  lailes  an  hour.      It  wae  not  only  a  ri>Bi» 
dence  aection  in  '«hich  plaintiff  wae  priaaa,  f aqi^i}.  under  the   statute, 
driving  without  reasonable  care  as  to  speed,  but  he  iprae  obliged  to 
be  mindful  of  the  right  of  ^sy  for  ears  approaching  from  the  vest, 
which  he  could  net  see  until  he  had  gotten  into  the  ii;tersectlon  at 
or  past  the  south  line  of  the  fence,   thus  requiring  extra  caution 
as  tc   speed  by  reason  of  these  peculiar   clroumatancee.      It  certainly 
eottl'!  not  be  deemed  exercise  of  due  oare  on  his  part   to  drive   into 
the  intersection  under   suoh   ciroujastanoea  at  the  rate  of  15  laileB 
an  hour,   ©aoselally  as  Pearson  street  was  only  :^5  feet  rif^®.     The 
danger  of  a  collision  under  such  circijmetances  must  have  been 
obvious  at  such   a  rat«  of  speed,  because  on  account  of  the  fenc^ 
nei  t>;er  driver  oould  see  the  other  uj3til  ■•within  a  few  feet  of  the 
point  whore  the  ears  would  cross  one  another's  lin«  of  travel. 
Itoder  such  ciroijiustances  defendant  i&ight  well  place  special 
reliance  on   its  rie:ht  of  way.      The  preponderant   testifflony  i»  to   th 
•  ffeet  that   t}:e  defendatnt  had  the   xli^t  ©f  way  and  was  exercising 
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-list's,  «  tl«o  ti»it  nijw  *X      ♦we-f  &8  sfiifow  21  ^s  ^  m&'t't  5«®sj:»  *l»  »;*«^ 
,94B^i5.j-s  «ii5  isi^rei,}  ,fij£s&A  SJSl3L2  *J®*'  'f'Jiini^i'X^;!    •fuir?*'  al  «Oi-t&»a  e««•9^ 

mi*#  ®v>-.jf  #«««  8^»iii*;t«afe.--sf  i&  fl&tm  ■fssl^m  aral«  f IX«w- #  l^if  isis^aA*' 
«H&»t<st  «>«fi>  'fo  :fa«€0'ce  K«i  «e«,'si9i»tf  ,&«»a<j»s!  t©  waft's  «  ?!fssw«   j'tf  )i.»©lTrfi» 

,'X«1fij-X.t  '1®  iiUlX  a'*'J«rf»JoiTiii  sag  ««ot»   ^iJiffiW  »"X«©   *f«»  »'X»rfv  #fiiiO<? 
SitiRicrcoJc®  »m^  him  xi^w  *«©  tf%l%  *^  Aa/J  *fi»lbi«eWft  jJ'Wi  Jfasfl  t»if1:1t# 


duf!  care,   and  that  plaintiff  (3l»r«ftarded  t>tat  rigbt  and  droT*  acroaa 
th«  intersection  «t  a  reeklesK  rat«>  of   speed  unler  the  eirc!».etanct». 
Th«  judgment   ia  r«ver««d  and  tV;«  caxjse  nsBsanded, 

RBYSRSED  AKD  aKJsM*flSB, 

Qridley,  P.   J.,   an^l  Fltoh,  J.,   concur. 
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?,  A,  'inans,  Truote*  of  the  j 

SAI^T  OHIO  HOTSiL  COKPiiSY,  )  ABXkL  raOM 

A  corpor-itiont  toajEikruptt  ) 

Appellant,  )  SGPERIoa  CDUBf, 

lr«  1       COCK  COUHfT, 

L.  J*  STEVEHS  et  al.,      ♦  j 

Appellees*       ) 

i 

MR*   JCSTIGK  BA1<HES  13JSLIVi351D  TIffl  OPIJaiOS  OF  THS  COURT, 

This  l8  an  appeal  froia  the  disniseftX  ef  an  amended 
bill  of  ooat,lalnt  for  vant  of  equity*  after  a  he&riag  of  the 
evidence  by  the  chancellor* 

The  bill  ie  brought  by  the  trustee  of  a  bankrupt  hotel 
eompsuoyt  organisied  in  the  -  tate  of  Ohio,  for  the  recovery  of  aa 
alleged  unpaid  balance  of  aubecription  for  500  aharea  of  the 
capital  tjtocjc  of  the  banicrupt  ooiapaRy  from  lissignees  er  transferees 
of  said  ghareE*  under  provlelone  of  an  Ohio  statute*  the  answer 
claiias  said  ehF^ree  were  paid  for  in  full* 

Ttui   50U  shares  were  eubacribe'  for  b.;  one  David  Olmstedi, 
and  three  other  8hrt,ree  were  subscribed  for  by  hie  rs^ooiates  and 
were  controlled  by  hla* 

i^evious  to  the  transaction  in  question  he  and  his 
aesociatee  were  connected  in  one  wsy  or  stnother  in  interest  or 
business  with  one  or  more  of  the  several  defendantB*  who  in  turn 
were  raor^  or  less  intricately  connected  in  businest^  relationships « 
Xt  is  largely  upon  these  oomplioated  relationahips  th^.t  eoi^lainant 
iMuaes  the  elaira  of  liability  of  the  several  defeuulants* 

But  if,  as  ve  think,  on  review  of  the  evidence  coaplainnBt 
failed  to  show  any  fraud  or  unfair  dealing  in  the  transactions  by 
i&ick  defendants  contend  llie  subscriptions  for  the  &u^   shares  were 
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'lis^Oi^  >S'fi3'"r5ii.i!j!8<(  a  "S©  i^-s^sjics-^   t»id;.'l   x«J  4i%ff»t^  ©i   iXJt«r  «j,iX 

atsfct  1«  iasTcaiSla  CK>a  1:01  ««>i*qirt»8(Jt>Q  1&  sfOBai^«s5  J^rjsfiat/  ^a»XXa 

i»y/&j(s  ®rfT     .®.:5Mi^la  ©lift)  iSf*  te  eaaisivo'xq,  -xaljat;  ts^xoiia  ^Ijsa  1e 

•  Xlfc'lt  sai  «0l  aiisq  aiew  8»uaiC«  biBS  sasLsXa 

hsm  sa»isi»#-i.»5i3  &kd  V^  '$©1  &»dlt»8«fWiJ  sitaw  nDUtaMfi  ■sarf^o  ©atrfa   bus 
la  ;»«©'s»;?mI;  aX  -A-»4;{<sa»  %q  ^t^sr  ajgt*  «i  .o»#a®*ta»»  stow  s»^^la»is« 
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paid  ia  fullf  then  there  ie  no  neeeeeity  of  following  appell@iit*e 
discussion  of  the  different  phjueee  of  the  InYOlred  relationiship^. 
Xn  other  words »  if  by  these  transact ioae  the  hotel  coaptmy  recelTed 
and  accepted  the  equivalent  of  a  oaeh  pajrauent  without  frs%ud>  im- 
faimesB  or  deceit  in  the  negotiations*  there  is  no  real  ground 
for  equitable  relief. 

The  transactions  them&elTes  upon  vrhich  the  iaeue  hinges 
are  aore  or  less  simple* 

With  the  riew  of  ox'ganizlng  and  promoting  a  hotel  company  " 
a  line  of  buainess  in  which 'all  the  defendants  were  in  one  way  or 
another  interested  and  to  some  extent  connected  -  Olmsted  acquired  a 
twenty-year  lease  of  the  ^^arren  liotel  in  Warrant  Ohio,  to  operate 
which  the  bankrupt  hotel  company  was  later  organised*  The  hotel  was 
then  without  furniture  or  equijsaent.  The  lease  was  subsequently 
transferred  by  Olmsted  to  the  hotel  company*  Defendimt  H«  L* 
P'teTons  &   Company,  a  corporation*  was  encaged  in  the  business  of 
supplying  furnittire  &nd  eciuiiimeat  for  hotels,  and  by  letter  of 
Jsnuary  31,  1920,  before  the  organization  of  the  hotel  company, 
Olmsted  gave  the  iStevejan  Compijny  a  contract  therefor,  agreeing  to  pay 
a  fee  or  com»iis&ion  of  15  per  cent  of  the  entire  cost  ©f  the  fur- 
niture and  equipment  installed  in  place,  on  which  the  Stevens  Company 
in  effect  advanesd  over  $35,000,  the  balance  beiitg  paid  by  notes  to 
the  furniture  dealers  executed  by  the  Hotel  Company*  Olmsted  was 
president  of  the  hotel  company.  The  coonistiion  amounted  to  $14,491 
and  was  a^^ied  a»  hereinafter  stated,  on  Olmsted's  tsubecription  in 
payment  of  his  stoek,  and  that  is  the  ae^ount  here  in  controrersy* 

to  pay  for  the  S0.'>  shares  of  stock  Olm&ted  negotiated  a 
loan  for  150,300  from  said  H.  L.  CteTsne  4  Company,  for  which  ho 
gave  his  note,  to  be  secured  by  deposit  of  the  503  shares  when 
issued*   The  furniture  and  e^uipBent  were  duly  installed  in  the 
hotel  by  said  Stevens  Company  in  the  fall  of  1920  and  the  early 
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X,«^  «■*  aissit^s'ii^ws  i'io'ls'Xf./M;?  t^trntmstitt)  &  '■c«-.f;<jmoD  ««9Yd*i;  sri*  »y;.  ID 

@4  ffle»#0«  V;«f  &X«Q  BKi^»^  mm&l»ii  »ri*  ,000*  8t#  t9ir«i  d*6i»Rvlto  #o«ll»  gtl 
&m  MSmild     «^r6.«<st«0a  X&10H  sds  X^  bti^nsx»  i«»X«*&  ft^niliWIrt .  iiif*' 
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M  ^»jifi^  ■*»"?;  4iJst^a£oO  *  siCmr&iB  '*JL  it  ilea  aaWl:  dOS^Oi^  t^^X  fii^oX 
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«lnter  of  19S1*  «  few  saonths  after  the  hotel  coB^(>ajDQr  was  organised* 
ft»d  the  suae  vere  reeelTed»  aeoepteti  aac  used  by  the  hotel  ooapany* 
«r4  la  fact  conatituted  Its  sain  aeaets  In  the  haads  of  its 
trustee  in  bankruptcy* 

It  therefore  appears  that  instead  of  adTsacing  Olaisted 
the  aj&ount  of  the  loan  la  eash  said  utevene  Company*  with  his 
approval  as  president  of  the  hotel  coiapany»  paid  cash  directly  to 
the  Esanttfsi^oturera  or  wholesalers  for  the  furnishings  to  the  sit^imt 
of  $35*76d*91»  for  which  it  accounted  in  detail*  and  which  to- 
gether with  said  comMssioB  aad  a  cash  bal^iace  of  #40.49  made  up 
the  amount  of  the  loaa  aa  i?ell  as  the  eubecriptioa  price  of  the 
stock.  Thie  method  wis  adopted  &«  "a  short  cut  or  eaving  in  the 
method  of  payment*  auid  a  matter  of  bookkeeping*"  as  testified  to  by 
H.  L.  Stevens*  a  defendant  herein  and  the  active  agent  and  president 
of  the  ct evens  Company*  with  whom  the  negotiations  were  made*  all 
of  which  were  pursuant  to  the  understood  arraagemftnts  with  oimeted* 
as  president  of  the  hotel  company.   la  other  words*  instead  of 
Olmsted  paying  the  hotel  eoi^paay  in  cash  for  the  shares  subscribed 
for*  aad  it  ia  tuzia  paying  out  the  money  to  the  sereral  conoerne  for 

the  hotel  fui>nl8hing8*  the  bills  therefor  were  paid  by  the  sterens 

to 
Company  af t«r  they  had  beea  submitted/and  approved  by  olmsted  for 

the  hotel  company*  and  they  were  then  charged  to  him  as  aa  advance- 
ment on  the  loan  and  credited  through  the  payments  for  the  fur- 
nishings* on  hie  tstoek  subscriptioa*  /  complete  statement  of  the 
aoceuat  showing  the  aettial  payaeats  roade  by  «tevenE  i   Company  was 
rendered*  and  its  items  are  not  queetioned  except  a®  to  the  charge 
of  such  coi^iiesion.  Throu^  these  transactions  the  hotel  eojapany 
ultimately  got  and  accepter  the  full  benefit  of  the  oubecriptioa 
for  the  505  shares. 

"vhile  the  saethode  of  dealing  art  subject  to  criticism 

for  failure  to  secure  tovmB.1   action  by  the  directors  of  the  hotel 
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coKpaqy  there  1b  nothlag  in  the  erldeac©  th^t  discloses  fraud,  or 
that  th«  priees  paid  for  the  furnitttre  and  furaiahing  irero  not 
fair  aad  reasonable,  or  tHat  the  dealing  for  the  cojaiaisaion  was  not 
enstoaary  uad  for  a.   fair  &Bd  reasonable  aaount*  or  that  the  hotel 
coffipany  did  not  as  fully  Aai  adequately  receive  the  benefit  of 
#50,300,  the  eut>Ecriptlon  price  for  its  sharee,  -  a  if  thnt  mm  h&d 
been  p&id  directly  into  it  a  treasury  and  then  ps.id  out  in  the 
Banner  it  was. 

It  cles.rly  appeare  that  it  ie  the  oustoiB  of  the  furniture 
stanuf  cturera  not  to  sell  direct  to  hotels,  that  negotic<.tion0  with 
thea  are  hnd  through  a  recogiiised  jobber  or  dealer,  that  said  Otevens 
Company  v&&  such  a  jobber  or  dealer,  and  that  the  eoafflieelon  resiieiTed 
by  the  Jobber  is  for  euperrisiag,  designing  and  furniskLn^  the 
equipment,  a»d  that  the  ooariieeion  sse  paid  wae  eu&toK@.ry,  fair  and 
reasonable. 

There  ie  no  proof  of  the  perpetration  of  say  fraud  on  the 
hotel  eomp^siny  or  ita  creditors  in  these  transactione,  either  in  the 
organization  of  the  company  or  in  the  payoent  of  the  eubecription  for 
its  etook*  Miiy   preeuaptien  thereof  th^^^t  might  obtain  because  of 
Olmattd^s  dual  relation  at  that  time  as  agent  of  the  iiterens  company 
in  promoting  the  organisation  of  hotel  compi^iies,  and  ae  president 
of  the  hotel  oompi&ny,  ie  fully  rebutted  by  affirmr^tive  proof  of  the 
faimcas  and  reasonableneas  of  the  tr^^asaotione  by  nhieh  the  hotel 
company  receiyed  and  accepted  the  full  equiralent  of  the  eubecription* 
In  Tiew  of  thia  fact  and  the  absence  of  any  taint  of  fraudt  to  require 
a  second  payment  of  the  amount  of  the  coxnsdsciion  because  of  the 
failure  ©f  Olmsted  to  procure  from  the  directors  of  the  hotel  eompany 
formal  authority  for  or  ratification  of  the  aeg©tif»tioaa  »^<ie  by  him, 
which  we  think  it  has  iapliedly  ratified,  and  of  which  the  company 
has  reoeired  and  accepted  the  full  benefit,  docs  not  appeal  to  ue  ae 
equitable* 


Xmmoti  tits-  daliiw  tQ  i'jka  «^lltl*s^  ^JtMlXqai  eM  «1  3lai4S  «*;  vt*.i<Is' 


ft  think  vre  h&rm  ut&tea   the  controlllGg  facts  of  th« 
ease*  While  Olmsted  die  not  pajr  his  lo&zt  freus  the  ^terens 
Coatpanyt  «e  seed  not  follow  the  transfers  of  th€  stock  for  they 
in  novrise  affect  the  pona  f idee  or  Yalidity  of  the  transactions 
en  which  pp.yment  of  the  subecrlptitm  depends. 

Froa  this  recitation  of  the  salient  f&ote  ve  find  no 
eoeasioa  for  diecu8i:ing  settled  principles  of  law  and  equity  that 
aay  he  applicable  thereto* 

It  is  urged  that  under  the  prorisions  of  the  Ohio 
statute  sought  to  be  enforced  by  the  blllf  plaintiff  has  a  ewaplete 
reaedy  at  !»■<»,     But  we  need  not  diecuae  the  contention  if»  ae  we 
hold*  the  fHcts  of  the  case  do  not  in  any  erent  present  a  ease  for 
equitable  relief. 

Accordingly  the  disEiiesal  of  the  bill  ie  affirmed* 

AJflRJe;!:** 

Sridley*  ?•  J*»  and  Fitch*  J.,   concur* 


»M^^*0:^i<^  -^d-i  aott  BJ-i^l  uM  ■^^q,  ^os?  ^ih  »0tf3*ilO  aXJWIs     »aa<s!ffi 
mi  hall  's-s^  f^iJcusl  ;ljg;sU.'!-^.  ®J^a  ^o  ««i;?;s^l6«''-i  ail?-*  iJOTit 
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■'  ,..':' J-^v*';)  : 

..!'    .,  .'■v,^' --,■■, 

•■     rH^.'T' I/-'') 

'»  "'-■  !  ''■ 

i-.f'l^iijie 

S3     -      30a08 

Uetendent  in  ^rror,  ) 


242  I.A, 


)    BHHOR  TO 

MUBICrPAL  COORT 
OF  CHICAGO. 


CHAHLSS   L.    UlCmti, 

Plaintiff  in  itrrop, 


MR.   JUi^TICi?  BAiiBSa  DriUVERBD  THE  OPIHIOK  OP   THE   COURT. 

Plaintiff  in  «rror  9«dk«  reyitw  of  a  r^oprd  showing 
a  judjSBient  again&t  his  for  9850,   entered  on  the  ver'iliat  of 
th«  Jury  after  going   to  iasuff  on  a  stateaent  of  clsin  which 
allegod  In  e^ffect  an   indebtedness   for  services  rendered  \ry 
plaintiff   to  defendsnt  in  drawing  plans  and  auperrising   tho 
building  of  certain  structurso. 

Thfi  aufficienoy  of  th«  pleading  i^  (questioned  beeauae 
of  an  allogod  informali'^  as  to  the  kind  of  «<Jtion.     But  tho 
nature  of   th&   cnuae  of  action*   fi.a  alleged,   mm  alearly  under- 
stood,    as  Indicatod  lay  def*ndant*o  af   idnvit  of  ifftfrits   taking 
iasue   thereon,   and  Isy     aiTing   Xiui  infonanlity,   which  d^fendf^nt 
\j  so   ticking  is8\ae  Bust  be  deamer!   to  have  dona*   th«  pl«e.ding 
was  sufficient  to   sutstain  the  judgmrnt* 

Sut  questions  Tfith  regard  either  to   tha  ple^vdings* 
th«  rulings   thQisen.  or  the  evtdenoe,   are  not  properly  brought 
btfore  UB.     They  are  ralaed  by  staten^nta  of   c;ounaal  not 
BUpported  by  tha  record.       They  could  be  preaerred  for  reTlaw 
only  by  a  bill  of  oxceptiona  or  a  atanographie  report  duly 
signed  before   they  would  become  u  part  Of   tins  record.     Mara 
sttgi  e»tione  or  statemerta  of   eouni?el   in   their  brief  and 
argument  Hh&t  certain  rulings  were  made  on  notionc^,   and  ob« 
jeotions  wera  a^nde   to  evidence   re  ipiTed,    and  th®t  dcfendajat 


v*5?  i??m^   i 


twos     JA«0:i»J^.        i  .         .,,,';<:.  ....■■■-•Iffv 


( 


saJhraeJe  M©»'Sf  jr  to  -^fiiraT  ,»st*0s  la-ti©  ai  mi:lai.«i'"i 
aril  SiiH     .nattvt,  to  fefirtat  -■sui   i»^  sa  ^iX^M-so^Bti  fe«'.  "So 

rxs'M     .M;«osjT  9i!.t  to  &iiaq  a  ejatooatf  follow  ^»rf;?   ^itotsd'  fc^ajjia 
•cf 0  •  feniji   ,a«ol#ca(  fto  ©daws  '&rmf  a^klui  rtXj3#-s««  ^sui^  #jc{9i«u/:iii'5i8 


-2- 


vfiis  denied  an  opportunity  to   -ynend  hia  pleedlnge,   did  not 
entitle  plain tiif  in  error  to   a  dsclKion  thereon.      (Peoiile 
T.   C0H2J1.   283  111.   508.   312.)         The.  caB«  Bu«t  h^   tried  upon 
the  record  srid  not  on  statemento  aede  outside  of  it.     {Wnr^r 
V.  £SJ£l^.    28.   111.    494.    497;        P^,imli^..r.    C.   L.   u.  x-   .  ,  _:>^__^ 
^..   3B6  111.   576.   531.)         .^era  ther.  is  no  Mil  of  exceptions 
or  stenographic  report,  laotione  nnd  decision*  thereon  do  not 
become  a  part  of  the  reoora,   .nd  it  will  be   oonolu«iTely  pre- 
a«s.ed   th.t  the  action  of   the  coU*t  w.b  correct.     ( Cofimis^oner s 
Sil^^-Brji^iiujUsJU^T,,^^^        2S5  111.   4as.    485.)  The 

questions  argued  for  rev..rBal,  except  the  sufficiency     f  the 
•tateaent  of  cUto  to   euprort  the  ^urtgaent,   which  we  hare 
already  considered,  not  heln,,  duly  preserved  for  our  conoid, 
•ration,    the  .1«.3«inent  i»  pre«u«ahly  correct  .md  li   affirmed. 

AF?lRM.r;D. 

Crldley.  p.  J.,   and  Fitch.  J.,   concur* 


i8,iiliEii^      ,ft09t3Jit  jfoirtlosa  i>   &it  y.m.ts  nl  TiiSniMX^  inUita'S 
A^_jtil-A-LJ!.»tiL4ij^-»»^^  lV9»   ^^Qp^  *Ii:i  as^    .sMMi  '^ 

-s'£«?  ♦C'£i3V*'*»Xon0f3   *d  IXiw  ii  fern)   ^ifc-so^fot  astt  ^o  ti^^  «  omoa»<f 

■  '  '■'■  '  .•       ■■  t-- ,.:  ,:  ..  ■;■■  ,,.^    ,^;s;sf> 

■■■■■'  ■  /?;?■:■■■  ■    :  ;■      •  ;;vv?'-^  A'"'!     "U^^? 

■"      "   ■      ':     ■■  .,■•';  v^^i  •■-        .i.;:,;      ■■.;,»     ''::  iyX  :^J  ^Jj^,^ 

•-      '  '   ■''  "■■■■   "  >■      ■'■    -.■'-'■^■■,' ..'  ■'    '■■:    ;#swt!>"'' *•;?«;'! 


m     •     3a6i»9 


_42I.A, 
1 


■       Ma.  Justice  BAHEMiS  mXl^mm  TKi  aPIHJOH  Of  THE  COURT, 

livlii  wns  ftn  auialgiiee  of  &  eb«.tt«I  Mortgage  ^lTe»  'bf 
'Juehetiefe  uip«n  sn  «at03B9biX^  truek  to  ^#  H«{t  Bsdl  Tmnsit  &:@., 
to   e»«(3tur«  pa^«Rt  of  flftees  of  his  t^tofi  for  $SI0#  eu^sh^  pts^r&ltXo 
to  ih«  0ir4«X'  «f  oifild  eojinff'Sifiy.       fimre  was  a  eollatojrsl  ooatr^et 
Wtveen  ?tieli@tl<^  tmd  ««.id  fi»»4Rp@3^  wl^r«1»3r  it  vms  to  f«tifti»h  Uim 
norle  to  a  oert^^la  @ato«nt«  fro»  idii^  k«  tras  ti  b^re  ere41t  on 
•Rid  notes  to  th«  extent  of  SO  |i0r  e«?iit  of  hio  «M*«i]ie»  vea^^r 
th«  oentrast*    fl&intiff  i»txoau3«S  in  ^Yidenco  »»i4  eontx^not, 
tiM»  aortgt'ige,  its  »r  ''igtmont  to  nTHit^r  com^^my,,  umA  an  «e£ii^« 
■ent  lijr  tin*  l«'ttc>r  &oi^;^By   to  '-Ivin,   the  aotet^  s«eur«^  'hy  eai4 
martgm^u,  sn4.  th«  wtfitoo  of  t|}«  >tc<';K»unt  l»«t««eB  th^  K«d  Bftli 
freaoit  <^o«  loid  cl®fend»tit  i^i^  it  jturj^rt^d    to  9t«R0.  vap^m  thu 
fonoor^e  li^ii^er*   «m4  rested  hie  0is.6«.     I)«f@n4f)«t  o^J«?«t«<S  to  the 
«Tid«iiee  of  the  @«connt  as  inoon^v^t^Bt  pm4.  mvefl  for  a.  fisdisc 
in  hiis  foTor.     The  optt7t  retunad  to  ett!^t»iR  the  awtioiit  eX^  h« 
stood  \v  th«  »^m»  imA  effej'ed  no  t««fitiS3ny*     Jurtfljurnt  m^n  thcs 
o»tor«d  for  fiftintiff  on  ti&«^  v«rdiot. 

St  «oo  ahoeiiately  sssentiBl  to  the  a%int«n{^jRO«  of  hit 
iM»tioii  that  i^lointiff  »houlS  k»1e«  «X@«r  ^roof  of  hits  right  to 
IMlsooiseion  of  t3ae  proi^«rty  rftplovined ,     It  i®  fttnd)§»«nt«l  l» 
r^ftlmrtn  thet  tieiaiiff  »aa»t  r«cover  en  th«  strength  of  hie  oii»« 
*i*^«»     jgeaa^  v«  Mtto.  lti«  111,  4§«,)  aaeh  proof  h^  <li4  not 


•'  -■  ■'•0-.,.,=       ..V.  ■;j_--'S        A. 


i«e       ■• 


^ 


■:■        i-  ■'       ■■'■ 

,;  ,s^s*»^  ii?r-fi  »ifetm>  i«T^s:«iit^  ^^;^tt'-> 

,=7'*>rii«''.'^   M  ->  (r»»H' i;«      iT^f  ''•s.-^^i^s\Hijt  '^"■'UiU'^.l"^     .#«*.rs*it«»  «# 


•2- 

»fek».         nil«   «i«r«  wa»  proof  ©f  ili«  eeBlfiawi»t  •f  ^«  awrt«:«l^ 
tlMflr*  ms  »o  «vl«Se»«t  wh»t#Ter  ©f  hie  tlUa  ©r  right  t»   tiw 
yosMBHiott  of  thft  BoteR  »r  ©f  «b  »sslgna«f!t  «f  tto««,     Tlh^y  -^^^ 
n»  eadoritwm^nt  except  tfee  ettiap  «f  t&«  eM^anT^ta  nss^,  n^ish  tliil 
not  j^uriport  to  li«r»  T»«fri  ple6«4  th«y«  by  mram,  Bai«li  !••«  liy 
Mi  »t«tl»ri«ea  n««ed  officer  of  tli»  ^on^ai^.     th«r«  a^p#«ro&  t« 
lUiTo  '^m  MR  endorsoraest  ea  jmmm  ©f  8r»i<i  no  too  8t!s«p«4  ia  ike 
ntim  of  th«  ooatpi^i^  md  puvp&rting  to  ^  silgn«4  ^  lie  H»ritteor 
Iwt  thoe®  «n<SarBmt»Bt8  fena  te«.  r  oymo^  or  e?sHoell«4.     I^se  not^s 
not  being  endor»e4  ley  the  v&y««,  e^uj  tu«r«^  feeing  no  9ftirm^,tirm 
«vi(a«no«  of  ^leinUff's  rigat  to  tb«ir  p&&muni6n  or  th&t  in  faot 
feo  was  to«»68»c:j  of  tij««,  for   tfeey  iw»r^  ppo4««e4  In  ©oitrt  Isy  t .« 
soi^ony»s  ffi^^WMffer,  ho  fun«4.  to  «alco  proof  of  m  ««eentisi  «le)8«Bt 
of  hia  ali®ged  eattoo  Of  ;  otion,     Tho  moro  eis*iipws«nt  of  tlio 
aortgfigo  to  hl«  did  not  oonvfcy  tiUe  to  tl»«  note^.     am  bbU  in 
S&£fjra_ikTd4s£,   48  111,  14fi:         -th*  i^te  i»  th«  principel  thlag, 
«Bd  tfe«8  mrts^a  A  istfre  incident  *  *  •   .       „  aortg^ee  cannot 
oxist*  Rs  tm  independent  o^tmrlty,  in  tbo  hwids  ©f  ©»«  person* 
n^lo  the  note  h»longB  to  snethtr.* 

i>«fendf.nt  wee  entities  to  o  notion  for  ^n  instruetoi 
▼ordiot  on  f«.iiure  to  pmr«  th«r  «iie««d  mmM^  of  action, 

©rldley,  F,  .T,,  conouri;. 
Fiteh,  S,»  diaoonto* 

ha  I  wtdtfrnXfrna  tho  reoord,  the  no  tot  and  ai»rt««|^ 
•eyo  prodttoed  ^  the  piantlff  ^nd  offorod  and  &d«ltt#«  is 

eTid?no«  without  ob^«etion  to  the  ruhh^r  &%mip  mtiA&ntmmnt, 
•Phis  «8  sttffialftut  pritta  fa  ale  eTld.«»ne«  of  plaintiff's  title. 


Mis'  'If.  ;^M&mt-i3i.''^^':i  s-taa  «tt     »if»,t#t.>.!5.  't'®  *38si5;s»  fe..^i|-si|js  ^1^  te 


9X     •     30008 


PEOPLE  OP  TH?;  STATS  OF  ) 

ILLINOIii,  )      £Ri?08  TO 

Defendisnt  in  ^rror^  ) 


A      'n4 


)  KOiriCIPAL  COURT 

y»  J  Of  GHICaOO, 

TOHY  TALLKivICO,  ) 

PlftinUff  in  i^rrer.  ) 

MR.   JIJBTICIS  BA--«.gS  DELIVERSD  THE  OPIKIOW  O?  THE  COURT. 

Plaintiff  in  error  v^ksh  charged  in  »n  inform  tion  that 
»t  th©  city  of  ChiCRgo   "he  did  wrongfully  and  unlawfully  ©nd 
Maliciously  inj.ure   and  a¥?face  «  certain  building  located  n,t 
924  Ho,  Robey  street,   of   th©  good©  and   chat tela  of  Josephine 
Colla  of   the  VRlue  of  fifteen   ($15)  dollars,  without  the   oonsent 
of  th«   8.Hid  JoB«phine  CellR,"  in  violation  of  section  19S  of 
the  Criinina,!  Code* 

On«  of  th©  element*  of  th«  crininal  charge  as  dstflned 
in  eeid  section  is   that  the  couiKiioaion  of   the  ^  ot  auflt  1^  without 
the  consent  of  the  owner  of  the  property.     There  ms  no  ©ttea^t 
to  prove  either  the  ownership  of  the  property  or   the  absence  of 
the  owner* 8  con8«>nt»  and,  therefore,   the  evidence  «gs  insufficient 
to  sustain  &  oonvietion  of  the  8t«>tutory  offense.     Accordingly 
th«  judgment  will  Ve  rerersed  and  the  eauee  reaianded. 

Thie  conclusion  obviates  the  necessity  of   considering 
other  alleged  errors,   which,   if   they  exist,   will  ^ioubtlese  bo 
K\^    avoided  on  another  trial. 

It  is  urged  by  the  People   that  the  point  of  the 
sufficiency  of  tho  evidence  is  not  duly  preeerred*      .uch  a 
qiuestioa  is  open  to  review  on  e^n  exception  to   the  judgnsnt 


/ ' 


M  -^  "^^      ^    -■ 


:«,'' 


4 


-    19 


.fHtioo  jorr  ^o  it?>i«TO  mt  mMmum  mmiftjSL  rMrmtt  ,m 


Mjs  f^.i^lT^slnw  &««  ^XX*jta«o*iw  i;lli»  $ri*  umpMO  10  ^?|r'  suit  i'« 
Sa  i!59*?.o<sl  T^ffifelispi'  nis^nso  a  seo^tsfe  i>ag  s-an^ni  x^fti^oisilXAW 

1©  S^i  ff©i#t>ai3  t»  iidt^nlolr  iti  *\M£.t'AS  ®pfi.ti<pao'^  bias   »«f*  *» 

8i«f  sB®l,tcfwel-  XXJt*ff   .ifaix*  y«jL+   11   ^idaXiJh'   ,«i«^"«»  ^®s#£X«  t'^sitto 

9ii^  'Is  *«X0«t  •«W'  *««i*  »Xq[«®f  *d&f\i^rf  &9i«tt  «X  #f ■  ■    ■!'■:•■:     "■•'•■* 

e  iCioMvi     *b»Tt&sii9tq  v,X«&  ifisno  «i  fliDa»i>i':v*  »At  t©  ic6«»'t*-*'*'*«a 


.2^^ 


(Cliatx  Hm   ^O.   ▼.   merjom  Tag  Co,.    334  111.    179.    182.) 
aund  Buoh  an  exception  i»  prerserved  Ijy  statute  without  the 
formality  o«  taking  it  (Sec.  81  of  The  Pr&cjtioe  itct  as 
a/.ended  in  1911;     Miller  v.  /^dffrsoa.    269  111.   608.)    Th« 
luaendiffient  expreaely  applies  to   criminal  *i8  iroll   ks  civil 
eases* 

Oridley,  ?.  J.,  and  Fltoh,  J.,   concur* 


«.g. 


•  «»BttS> 


».»«w.  )  242  I  A.  6  42 

) 


07  CHlGA&e« 


Thla  19  im  not  Ion  tt»  reao^er  r«at  f&t   ths  liiftt  two 

aiO»lJh»  01*   %hm  Urn  of  r  iasoe  far  one  y«5j,j?.     Aft^r  »D««la« 
1^  a  Jift'3gH»nt  lay  eonf8"»al«a  fur  piaintlff  tli©  eafce  »«g  gub- 
«itisd  t»  6  |ttaP7  9a  the  iesuss  >*i*3ietli«j'  tli«r«  wa«  la  eone#«sl©B 
»f   tM»m  l«Bt  ts©  tenths  -^-iUiOttt  r^mt,  «®  elwijwsd  toy  'tef«»d.«at 
«a«  the  i«t«3nU«>n  «f  tJw  i«».ije.     ffe*  ipei-dlct  wsta  for  dftfmndimt 
^4  m  iud^msnt  of  ail  c^^^,|  ««»  «iit«'r«ii, 

fJa«  Xe&««  lM.«ris  a«t«  August  1®»  l»S4.  »»nd  m»  i^igiw* 

•&rmlm»  fnm  OetoWp  l,  l9Ui,  '^  si«9t«i8¥®r  30,  IS5>»,  mm  thmt 

tm€^»Am%  ahnll  |>«jr  "the   £3«»  ©f  *.«v«a  Munar^A  Bell«ar«,  pKysl»U 

4»  iB&ntfely  4n^Ht8ll«e-nt»  ef  ;.>®T«mtgr.  i;«lisss-«.  efi«to  in  *;Uiy«ii««, 
ttpea  tb«*   first  4i*3r  of  aaah  r««i  iswry  is^stk  »f  aft.1.4  t«fs»,* 

ls©e&u»«  of   the  re«»g»t»««a  R4s^4.ewltgr  isnd  in««n»i  ett^cy 
9f  paying  ««l5'   1700  in  twelir®  paya8«r5tif  «f  ^^70  ^.j,eh,  parol. 

of  Jie«iJtl.*tl««g  on  «ittjgl«st  1»,   1924,  i^t«*i«g,  plaintiff's.  s.««nt. 
iafeiiKf.-::  him  tkat  tb«  prl««  ifettld  )>«  *|7©  a  i^niMN  «dith  tvo 
a»»tli«*   e«no«je«l«»,   August  nnd  ii^^%m&}^v  of  1S3S,  «m  «).ftnuc!>l  |>e.y« 
•suit  ©f  s700j*  «nd  t^t  h«  o^llcd  &ttenti»n  to  tli«s^.   flfurc« 
»«   the  fRG«   and  h».Gk  of   ^c   1«%8«  viMtK  it  »s.e  3?r<ss««t<e?<S  for  hi« 
«iif.«»tU3P«,  *.n4  tbat  &t«#l«   tli«ii  mXA,   "tfej^t  ws^s  -sfeiit  It  JBeent,* 


^  hf^      ^    T  O  _. 


4,.i"  f-i. 


* 


»M  'kiSt  m^iifS  a  ■&«'*•  «:^»jsl;'??i'S.-?j  tt     «iJ:^^'  tsif^*  ***»i^i  $iil^  Igrf 

|8*-3:«f^Jkl    ■■5>««lif    ^6}-t    fStWl.tiSf^l'i^,!^.    .^'Silifeffl.  ,*«|.i:«s4*J'    iMSte^-^i 


MKl  thi*l  h»  wTiMs  t©  g®t  the  t?»«»  i!»nth&*   •r?ene.frBl©n  la  AO^uat  aad 
S«|>t^ie^jF,   1935,     .■^t«'«l©  dpnliMS   that  th»re   wns  «jjy  -gOBiwrTn^tleil 
•lM»ut  eoae«S!qlooB  »r  «?hfir«la  fWJ©  t^pi^  mmr«tlda«A  Twit  that  fee   t«M 
Mm  th«  jsrsaites  -s^^r®  t*$s«^  f«r  ht»  trim  the  10th.  of  /.tt^»t  to 
tttt  first  of  Dctofc*?,  l?>^4j   «ih8  ulaiatlff  t«stlfl«4l  th??t  iifeaa  )m 
Miked  4®faRd!^T»t  In  A'ugussst.  I93?»a  ■»!»«/  lie  did  »«t  p«y  his  r«f»t  tw 
thrs.t  s^ntfe  tto«  Isttar  ^rnn  cl^isw*!  s  <^ae«»si9ii  f»r  i^^t  aentb 
iMt  ttii»t  pi^iiatiff  tela  r,im  hi*  «f©«e«»«l«R  »,••:«  fT»«  ^iigwat  19  t» 

l»«fen4«jat  fe'^Ritted  &tef-l#  t©14  Jjlai  he  t^^.»  gi.H»w»d  t©  go  i»t«  tte« 
sytiPtaufnt  fjp«>«  ttte  time  of  t}j«  •r.4«eutie<i  »f  tA«  leK&e  sjnd  tiSi«t  it 
wmXd  n«t  «»#t  ki»  fatytiii»«,  «*n4  n«  6«»n«e«5sl»«  l»  pr©T4d«4  f«r  1« 
th»  l«jtB«i.  It  »9p«ar«  fr©ai  tile  remt  rc«e«i|>t»  i»tP«daBr^  in  «▼!• 
d<m««  tbsit  4«f«i54;mt  puid  |7<i  oa  tlt«  firet  of  -^•■^efe  SKtnth  for  tlw 
first  t«B  aofitka,  ftjnd  that  *'.*e'te  r^sceipt  iS««eri^d  th«  p^yawmt  r.« 
r«iit  of  tilt  ■prtmimc  fr^»  ttee  finest  of  tfee  «antl»  it  Iwrs  diat«  to 
tho  first  of  tij»  teli9t%tnf  mnth». 

SithvT  o|M?^ifjrlajf  |5T00  b.«  tfe«  tot»l  samtal  r«mt  wsa  a» 
orror.  or  g^  crude  w^  of  g.syrf^e^'jiBf  pa  intention  to  t^rmt  f-  eo»- 
oi^osion  of  tso  iBonths  of  tk*  ap^oified  t«ra  wit&out  resUi.     It 
is  hardly  iik^a^r  t&at  9xp«f li!r»oe4  &8  pi«iBtift'  sand  his  i^<>n%  mfe 
in  prfffffliriiig  lewees?  for  hit  scTer*!  ti?>srt««&iit  >:)Uildiiig£   tfeist  nittmT 
wottld  not  li*v®  »a^l  -yed  i»ti»  Jip-zroiuriikto  itnd  jJsfanit^   iaaga^ips  to 
oxyretg  fuek  «?$  intcmtioa,   ;mi  that  th»y  ««oul<l  hoTO  recognise* 
the  iRsdfkififet  incteB8iift*riGy  in  tlw  le^iso  hfed  tho  ]pro virion  ^c«n 
hrotti'ht  to  ^toir  «tt<mtien  ^en  it  ««8  dir*iin«     It  eertftinly  »»» 
ROt  ^iffiouXt  to  «xyrsBE  th«  intention  to  hsTO  -IfO  |>a.i!!t  for  onljr 
ton  noaths  iB«t*..:=d  of  for  *^.ti«!»  s*n4  f-r<^ryr -man^  of  iss^id  i^r^t* 
nuamlj,   tw*!-?*  awnths^  if  th«t  w»,s  iife«  iBt«'<ti©n«     irh«t  ^Sutre 
»«8  A  «iKt«lec  in  oea^utfstiOB  is  f**  »©r*  jjlaueibl®  ^um 
4ef@n4£at*8  c;iqpX4m;^tten;   end  if  may  ^»e@«s<ioa  t»^o  tsilutd  alwtit 


t#i;  tisN*"!  >:M  t^t  "■*'«¥  ^Iti  «•  -v#r  »i^?«ff4  ^Is-jp^f-xj,  sil:  iJSMfcassst^l'  b-&iiim 

«Si'*!^  *«v§;-;  ^.i"i'  pirn  'kXMitiM'^^}  fSn  -fev;f«sfte.H*q55f«  #«:6tt  "Hgtsttii  x^i^'INsi^  al 
iim^Ss^m-i''^  mMd  hlsf^m  tps^  $;»^  htm  ^m^Mm^iMi  ^W  M^ii4-  ««;'#*;«^«> 


*9» 


Siir«z)  <*'&f«n4isjct  to  o^-.skpy  the  pjfe-Mises  f«p  mathiB^-  fr<we.  tJM 

Midi  a  h^f  X£i.t9r.       B«f^f%$i':-cRt*s  8r,j;^3l.sat4v%i«»  ill  is99nsi»t«at  set 
•Mlly  wi'iit  t^&  l«r»»  of  -iEte  X<!e^««  'bat  ^^  ^"^  e&natx^oiien  pvt 
upon  it  ^  t«r!«9  «>f  tJ*0  reo^tfta  fee  s^trsjrpta^  :jach  ststnth  for  Htm 
tiTB%  tea  o^nthtf*     'flm  ^j^ardaja  wit^  itpon  li4»  te  sha^  a.  SAff^ysjat 
oade^'stoAfUn^  fr««  tltai?  ia.m«t  in  ^:t^ir^^%tittn  of  the  »is^l5^t^« 
and  ws  d»  n«i  tiSuiftk  it  ^cvs  «Kiit«.l]!i>-t'il« 

In  ^iew  9?  this  cdn^Xusion  j*©  n»«.3  not  diaansn  tlw 

l3^T«»s*d  »it&  rsj^'^'il.isiiat*'!!  .^rptawat  «ra0a  th^tt  a-s^^***** 


eridlejTt   ^*   ^'t    «»«ft  ^itilta   S,,    4l«»iMHIV* 


♦■^.S^Jfci'K®    ,«t-  ,;t«ji.#i;-^   &!».»   ,»|.   ,f  ^fA 
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JOa-^K  0.  JOHHa,  Administrator  P  A  9    T     A       fi  4  S 

of   th«   estate  of  Greo«  Marths  Johna,  ^wt:  -^    -^®^^®     ^  '^ 

Appelle««  \ 

)        Ai'PIAi.   FROM 

▼•  !  atJPmiOR  COWHT, 


THE  PSOPMS  OAa  LIGHT  MD  COKI 
Appellant* 


COOK  comrf, 


MR.   JUiiTlCS  BaHHSo  DiSLlVKRBD  THE  OPIUXOK  OF  THK  COUHT, 

This  ia  an  sction  to  reoovtpr  for   the  d<?ath  of  a  little 
girl  alx  yesra  old,   resulttng,  as»  churged  in  the   counto  of   th« 
doeltsriNtion  on  id!iioh  the  ojsBe  wi^b  trli»ci,  frora  negligence  in  the 
operation  of  det^nd&nVn  truck,   and  in   th«  failure  of  its  driver 
to   sound  ft  »firnlng  ©ignal  so  he  approached  the   street  Inter- 
aeotion  where   the   ohild  was  run  into. 

A8   there  awat  "be  n  reversal  of   the  judgment  feeonuse  of 
erroneous   rulings  upon  fmbaltted  ins titiot ions,    it  will  becoaw 
unnecesBftry   to  recite   the  eYidence  or  p^sa  on  the   contention  that 
the  verdict  and  ^Judgment  were  RgaiPBt  it*  weight. 

.■  .  The  little  girl  left  a»  next  of  kin  her  pi&r©nt«  end  two 

jrounger  aistera.     There  w»8  no  attei^t  to  prove  stctual  dp«ttgeo 
to  the  Ifitter.     In  view  thereof  d«fendi!int  offered  two  inutructions, 
one  to   the  effect  that  if  the  evidence  does  not  show  that  the 

r         aiatera  of  the   child  suetained  any  pecuniary  or  menrxey  loos  fey 

reason  of  the  latter' a  dfath,   then  the  ,1ury  c^m  only  estiiB,«te   the 

k^      dJiim&ges   to   th«)   alstere  ut  *♦»  noreinal  euas;  ••  Bnd  the  other,    to  the 

effect  thfit  "»  noKinal  euia, »  as  weed  in  that  smA  other  instructions. 
me»nt  one  dollar.     Both  were  refused  and  are  not  covered  hy  given 
iniatructiona* 

It  was  held  in  apBt  v.  Settle  -k  Co..   316  111.   357,  a 
like  fern  of  motion*  in  which  there  v&s,  no  proof  of  ^^nrnges  to 


"'*''"  ^mnHat  nMta^^  »»jstO  Iq  siTjH^^^ita  sitr  t* 


{ 


?«»aa  sg?  ^Q  TOiKi*!©  «H^  ««»vMac£;as:it«Aitt  «ait«eT6  .IM 


..tfiBi'£"»  '"•■^i  ^prrta-1^   »'s;»«r  tf«©ffisii;w!i  Into  ixntbi^r  94^ 

Hjcf  .5soX  t<!fRtfeS  to  ^bI«w!)»«j;  if.rja  *■»«£;!!&# •0«   ftXid^   »d*   ta  dts^iSii* 

fti&  ot   ,i9riio  ©ffl  .?!««   "  ;«W8  X«nx»<»fiif  «•*  *a  olEa»d'«4;4   Mtt   of   ii»£'aj:!..& 
«aaol^&.t/%.t:<$f!.i  tn^til^o  to«  '5i»Md^  al  &«»«ti  ei3.''',«Gti'o  X«r(lmo»  «'**  l'«ii&  ^o»lt* 

i2*?t3  "^  £»9T!?jvao  ion  ©Tit  &«»,  l>»8iiil9'x    ■■' -  •   ":■' ->5     .%bXX«£  ««o  ?"■   -— 


'A>^    ^if  k  r 
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11  younger  brother  of   the  dece«i»ed,   that  it  w»8  r«Y®r»ll>le  «rror 
to   refuse  an  instruction  like   the  forraer.     It  Baid   that  while 
the  injury  to   the  pisrenta  would  b«  preeumtsd.   actual  dawftisea  to 
colleteral  kindred  muat  he  proved.     Other  deoiaions  to  th©  bshw 
effect  ST®  El^adffi  v.   C.  &  A,  R.   H,  Co,,   327  111,  328,   and  Jlgjj. 
Ohi«  3t.  M.  Co»  Y»  Brodie,  idsar.,   1S6  111.   S17,     Feilur©  to 
giTe  those  insstruotions  was  rev«r«ihle  error. 

There  wae  also  ersror  in  giving  instruction  40  on  hehalf 
of  plaintiff  d^lich  directed  a  vordiot  of  guilty  if   the  Jlury  found 
p»rtieul«r  facta,  hecimae  it  did  not  contain  on  el#ment  of  the 
ci^use  of  section*  namely,  whether  there  mm  the  ©xeroiee  of  due 
cere  "fegr  the  perents  of  the  deceased  for  the  protection  of   the 
child. 

ilhile  negligence  is  not  attributahle  to  »  child  of  ouch 
tender  ege  it  would  be  to  the  parents  if  they  failed  to  exerolee 
•uoh  0£ire.     There  wasj  evidence  on  thst  q^uestion*     That  »n  in- 
structed verdict  on  particular  facts  must  embrnce  all  the  facts 
©Boentiftl   to  the  verdict  ia  too  fsusilier  law  to  r© iulr»   <^itation 
of  &uthoritie«.     Contril^utoiT  negligence  of   the  psrents  ie  a  bar 
to  recovery  in   ©uoh  <«  case   (Ohneeorisea   Adrnx.  v»  ChioagcQ- Ci^,,J^y,g. 
^,»   SG9  111,  424;     City  of  Chior^j^o   v.  ;it&r^..  42  Hi,  174),  end 
it  will  bar  the   tjction  a&  to  &11   the  other  ben«fici&rle8.     (l^»3te,l 
V,  HoQPe»ton-ISsnville  Bus  t^o..   310  111.   38.) 

It  i«  also  urged  that  the  awtion  in  arrest  of  judgseat 
should  hRT8  been  granted  becKUae  the  decli8»Rtion  fRile   to  con- 
tain ft  proper  averment  of  due   car©.     It  alleges   thnt   th«   child  W4S 
six  years  old  «nd  in  the  exeroiee  of  ordimirj  oar*?   for  h«r  own 
sjjifety  consiistent  with  her  tender  stge.       But  »s  negligence  cannot 
be  attributed   to  a  otiild  of   thit  »ge  and  it  is  the  recognised 
duty  of  the  ptH^rents  to  use  r11  reasionEvble  cere  to  protect  it  from 
iagiending  perils   (Thoapson  on  Heg.  Vcl*  1»  p^r,  333,)   the"  eon 
tention  is  that  the  declaration  l»olt£  m  essential  «ver3Bent  to 


•£• 


9si«Jtj  Tio  m'>tlvt'»x^  »^-  ismn  »it*fl*  ft^.itiJwrf* 'jt:i'»flia«  ,neit».K  to  ©sw.ao 


^•^^.■jssiissut.   Te©  .:»«»*j:'s.j  /$i  eoi,f©Ri  aiM#  S<isif  &»»'*«''  «ti«  tl!  #t     '''"'''    ''    '*''''' 
aw®  T-^ii  'xpl  :.art«»  ^t^Kl^*  10  0ait}T3?r^  «j#  ni  iStw  &1«  <it»W%  «ti 


-3* 

the  c^use  of  action  in  ftillnp.  t«  all«ge  the  9x«rel8e  of  aueh 
duty  by  th«n« 

It  is  a  reoogniK«d  jloctrin«  in  thia  i^tate,  since  the 
dftcialan  of  Walters  t.  Cjty  of  Ottsw^,   '^-iC'  111.  C59,    thfijt  «s 
declartitlon  in  en  action  to  recovsr  for  injuries  i»  ffttally  d©- 
fectiv*  if  it  fails  to  aver  due  osre  on  tiie  part  of   the  plain- 
tiff when  he  wag  injured,  or  conduct  or  oircumetaneeB  from  «&ioh 
it  m«^  be  inferred.       While  perhapa  on  the  principle  of  Ktriet 
pleading  such  an  av^sraent  TFOuId  se?j&  to  be  necessfoy*  snd*   if 
neooessry,    the  d*tfect  couli  not  b«   cured  by  rerdiot  (JiSiiSOL 
oase,  JU2£a»  ?•   367 «)         y'et  in  R  siiail.'r  ease,   I.  C.   Ts^^    ;:,  Cp^, 
^*   -yftfyi.neg*  2^  Xll.  W,  irher«5   there  \i?k»  no   suoh  si-TerMent,   it 
waa  held  that  it  wro  fairly  inferoble  froa  aillegRtion&  similar 
to   those  in  tho  counts  on  %hich  this   c^se  ■^&n  tried,   thii-t  the 
aeoident  w&«  not  due  to  negligenoe  or  jf^nt  of  otire  of  the  parents^ 
IBid  that  the  is^ue  joined  require i  proof  of  the  omitted  faot, 
and  that  th«  defect  wrb  oure  I  by  Tordict. 

But  for  tht  errors  stated  the  judgment  Tdll  be 
reversed  and  the   cause  remanded. 

EiJVffliaaD  mi)  vmmxmsmm   ■ 

Qridley,  F.J.,  and  Fitch,  J.,   conour© 


«  vTj^-ii^   ,,t»'5S  ,.t:xt  0»--<  ,gwgj»^^o  tg  ,^,lv>  >v  i&rtilM  lo  a«l«J:»«b 

us^isiia©^  iiH^r  1^  itn^si©  t^  *ffl..ar  tat  sa0s'3iAj[a***f  at   sirife*  Jaetti  ■«.«»  ^rt'SfitoSA 
'     9«r  iliw  i-«iMS§&sft  ^1  fea^.'jurit!  a-jfoffis  MtU  -sot  ;?«*(      ,.7;- ■,:..:■ 


.•^ ■'■!.■'■.■•  ^^t!-;"'v  '■' 

■:      "■'tV^ 

•-5   v.i^yW.?^^ 

tyy':f  ■:     ' 

■■■  HW' 

'■:   ,*(  ■  ^'a^w5> 

'■■■<■    'r?'      r:if 

'  '::^V 

:^t^  ii 

■''  "■'  '■^■''"    ' 

"■  '•'   .    ■  .Tl  ■■ 

■spatjss'^.i^/ 
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)         .\FPEAL  FB<ai  MQKICIPAL   COtmf 
Olf   CHICAGO, 


24 


A  4 


itR,    RUSTICS  BARI.S3  l^LIVSRgl?  THS  0?1}*10«  OF  mS   COtJRT. 

By  trtltten  contract  (5at*d  Jsnuary  4,  19"4,   the  pnrtitt 
li«r«to  %gr««d  to  •xo>'ang«  prop«rtle«,  plalntiiT  to   conT«y  r«ikl   «8- 
tat«   in  Evanston,   an^  dei>Bdant  re&l  estate  1b  Chic&iio»   sulcject, 

astong  ot>ter  things,   ''to  p^iiy  all  general  tax.ct8   '^uitl  »|ieoiaL  aei««»iis:Rnt8 

|-          l«vi«d  for  the  year  1932,**       rhp  contract  also  provid»{l  that  plain- 
I 

tll'l*  was  to  pay  defeiid&nt  15,000  at    the   time  oi'  d«livftry  oi'  t)ifs 

d«eds,   and   »lso  that   'general  taxes,   interest  «n  Inovenbrancea,   is- 

[  surance,  r«nt@,  «at@r  sod  eleotrls  light  bills,   etc.,   to  be  adjusted 

M  ©f  delivery  of  deeds  *■**       If  the   taxes  ^nd  aieessseents  to  te 

©•Id  by  t>ie  vendor  eaainot  be  paid  at  tlao  t>'iB  contract  it;  to  be 

is 

cloeed  t>^en  the  irendojc/to  pay  ssae  on  or  b«fore  feay  ls»t  next  follow- 
ing." 

T^.a  deeds  were  delivered  any   contract  consyjs&ated  on 
JaauQiry  18,  19I!4,  by  an  adjuataient  w^^areby  defendant  was  paid 
13,467.09.      Ju»t  >3ow  tMs  precise  affiownt  was  reaehed,    further  tbiui 
that   defendant   allowed  plaintiff  ^1,469.77  for  taxes,    io»e  net  ap- 
pear.     It   Is  apparent,  bo^erer,    thiit  the  latter  eum.  was  deducted 
fro®  the  required   cas>^  payment  of  i|S,OUO.      thnt  n\m  was  tbe  aaeunt 
•f  the  general  taxes  on  defenifOit'e  property  for  tbe  y«ar  1922, 
i^       aenoral  taxes   for   the;  year  1933,  ^hioY.  irere  paid  by  appellant  in 
April  and  July  ef   t>:at  year,   aiBotinted  to  #E,844.1ii. 

This  B«it  is  brought  to  recover  the  differsnes  be- 
tween t>-e  latter  amount  and  tbt  stm  of  #1,4«8,77,    taxee  for  the 
yew  1923,  paid  as  aforesaid,     Whll*»  the  eontraet  expreeely 


m90&   -   *^£X 


.«v 


8*'9  .A.Tg|. 


el 

.,,,  .,  ,      :,d.i    :v'^./--  ^'-r  »,j|ni 

fjljati  Sis'??  tnJih^v^*l•^  v:>f»rE9'<w  t«»Js#a«'t*>«  aw..^rf  ,*8;@i  ,8f  ^i^i/nw^ 

*gig  iVaff  9^ob    ,s®»:.iii   Tf/r  V^'^e®*,!^-  rtJt it/a *>£<«,  fesweXXa  i {iKfeffsTt**  ■  *«rf# 
*i3t?0a«!i  «»H.J  tBW  iKjy^s.   Ja;fi'      ,00*>,ii3^  td  ta^aawQi  "**«©   Sttiu^rait  ,».i44  «MWI[1 

ai  ,?«« ii«>q«i«  ^a*  htm:  ^9'^  ^fsii'f'?  .as; ex  i#*ig  *»tf*  to'i  »»»*•$  x«t?j.«9« 

»if^  a«'r  ?ss»xK.f   *??.»«*>« l#  '^9  m»  '3>'f^,  ?>fl»  .r«wi<»m  i«*t«i  »«>  o**w# 
•^Xasf^-s^lKs   #«)«t*£itoo  .ft,^*  ftXJtffW     ,f>U«9<so't#,  »«  ftir-n   .!Rtti  m»X 


]^roYid«8  that  the  laututiX   sftX^s  were  ^iiA9  sub^eet  to  th*  general  taxes 
for  the  year  19 SS,   it   I0  the  ce&tention  of  appellant,   against  when 
tY;ere  wae  a  Ju'i(i^^nt  of  ail  capiat .   tv^at  In  riew  01    the  quoted  pro- 
vlelone  oJ'  the  contraet  relative  to   nn  »d,1a8tffi«mt  u^on  dellv«ry  of 
the  '!eed«,    that  the  contract  1«  amMguoue  aa  to  what  general  taxes 
were  to  hi»  the  suhj^tot  of  s^Juetrsent,   an'?  that  In  wlew  of  the  f^iot 
tl?at  at  th?   time  of  the  adJuBtJa^nt   the  ta3c<*a  for  IQ^s'*  wsre  not 
ascertain 'ihle   an^l  defpn'^ant  allo«»e«i   in  the  adjuatsiflnt  th»  sim  of 
fl,468, 77  to  "be  apr>il«!4  on  taxes  f&r  1933,  which  «a8  the  precise 
WB©u»t  of  the  g«n*»ral  trixee  for  19SS  pall  the  year  tjefore,   and  that 
he  then  0x16.  sn^bsegueBtly  verbally  proraisedl  to  pay  the  rest  of  th« 
general  taxes  for  19 K3,   the  parties  gave  oonetructlon  to   th«^  con- 
tract, and,    therefore,  plaintiff  is  entitled  to  be  resiuriorated   far 
his  paysaent  of  such  difference. 

While  defendant  adJKitted  that  he  allowed  for  general 
taxes  for  1926  the  aaaiount  paid  for  X'922,  ho  denied  aiiy  afreement  or 
promise  to  pay  the  entire  tax  for  1923,      In  view  of  *iiB  eategorloal 
denial  of  may  parol  agreement  or  promise  to  b«o>    effect,   as  teati- 
flea  to  by  j>laintiff  alone,  upon  whoa  -tl^s  the  burden  of  proof,  we 
must  look  entirely  to   the   3i<teltted  facta  and  the  t«5rr:i8  of  the  con- 
tract. 

It  certainly  cannot  be  eat'?,   looking  to   the  contract 
alon«»,   that  tt   In  neoeeearily  asbiguouB.      It  mny  b"   InSeflnlte  as 
to  what  taxes  were  c©  brt  a<i justed ,     But  In  view  of  t>«e  ex^reae  pro- 
vision that  thP  eonveyanoes  were  to  be   e«b;J«ct  to   the  general   taxes 
for  1922,   the  pro-viBlon  for  an  afjjustiaent  of  tsxes  Eiight  relate   to 
any  possible  unpaid  tajtes  for  previous  years.     Whether  there  were 
any  such  does  not  appear.      Xru<»,   th«   actual   allowanee  of   said   «um 
©f  ^1,463.77  on  taxes  for  193S  is  not   in  aceordsi»o«  *'ith    ih&t 
theory,  nor  ie  it  with  the  lanfcua^s  of  the   contract  naking  the 
eonveyanoes  sub.Hct  to  the  general   taxes  for  1922,     Xh«  deeds 


Xfi9l*3co%i»*«o  ai>f  'Te'w»i-v  *I      .«;«®X  -Sift  yji»'*  b*?!*!**.  »ffv   S:*fl  »#  ••ii«iM:<3 


•d^dAVl' 


■■■■■    '  ''■  ■      ■  '     -■■■      ',,•"■'"■.':;■■.     /;^,t)     -.'''■'     J.  ■ 


-oiq  as»t;;x»  'JttiS  to  w»lr  «sl  li'wil     ,6»i«»t^jR  «<f  <i»J  i'TW*  ii«r»i  tuff* '«<' 
«i  ^^jaXoTt  Jf'iajfc'^  Kiajtfti'  "io  #»s»ia*»«ftfe«  a«  tttlt  «»i«Jtvi»'rqr'*rf^  ,E8f*i  wt 


t^«aia8elT6»  were  not  introduced  in   *iKrideRc«.     TThfty  «o«ld  i>ro"bably 
liare  indieat^sd  prscisisly  whether  !>«  partite  intsn-iad  th»t  t!io 
▼•iidor  or  th«  puroVa«»r  wac  to  pay  t>!«  g«n«r».l  taxeis  for  19S3,   aad 
would  have  be«K  better  e%'i.den««  ©f  t>jetr  uB-ieretsndlug  ef  t>>.«  #oe- 
trsiet*     It  <So«8  not  follow  from  the  J'aet  that  in  t>^0  aiiuBtJaent 
defendant   saw  nt  to  allow  »n  tax^e  for  19S3  tlie  aasotint  ©f  fh* 
titixee     Tor  193t,  ^>><lo>.  ^e  >»a<!   ialreaiSy  ■palnj.  V>e  ws»,    oentrftry  t© 
■his  written  agreeeierst,   o'blifato'a  or  willing  to  pmj  the  «ntir« 
amount  of  tv*  f-«»n«»r«l,  taxss  I'or  1925.      If  h'?  mai3«  nriy  mxcY  Vftrbal 
premie®,  ^ic"""'  >•»  «»xoir»9»ly  (lerdea,    ■•in.-*,  ^icV   plrdntiff  ^'o«l<^  h^ 
■boun'l  to  "pTovn  by  %  orftTJon^leranoc  of  CTiflence,    t>-*»rF'  is  np   <»wi-. 
<!«!nc«  of  any  n«w  eontidtriatiorj  to   support  it. 

We  do  not  fHlnk  that  fhe  contraet   <?^i  reasonablj^  he 
eon.8trued  to  iEi^oae  any  liaDiiity  ol  th«  venelor  for  t^e  general 
taxfis  of  1923,   contrary  to   %he  express  provision  on  fhat   sub^ffot. 
If  there  ^sirs  a  jsiatake  in  t"h«  y^ar  it   sVsould  y^avs  bears  corrsc  «fi 
in  the  de@da*     If  it  can  be  so   constrtted  %b  ta  oa«  vendor  it  mxet  «« 
to  t>>«  other,   and  there  ie  noting  in  the  record  to   who*  any  adjust- 
BAnt  of  the  taxes  for  1©23  or.  th«  property  eonv*ye^  by  app»illant   in 
aooordanoe  with   buc^   theory,     Ae   to   th®   entire  oontrov«rsy  in  dis- 
pute "betwft^n  the  two  T?«irtieB  relatea  to  a  parol  sgreajH^nt  inoanststtnt 
■vif^  a  provision  of  th«   oontraot,   into  r/hicv   it  w««  merged,   it   ean 
not  be  paifl  t^'ere  in  nny  faahlguity,    <m'\  «'«  ar©  unahl#  to   aay  that   th« 
court's  fln-M^ng  'veX'^i  ju'"'rtsi'?»nt  were  ag!%lnst  the  lr»-  or  t^^p»  evt  !®ri©«. 

Oriill»y,  P.   J.,    -md  I'iteh,  J.,   ooncijr. 


-jsi>?»  ©-ftf  "to  iiisii^ii'iaJa-ssSiJsa  'tis dS  'la  «*sa»&iv®  -acs^^^tf  I'x*?*?^  »v*ff  htuQ'^ 
isl  infill" Q*x,«  -^df  b'ji^fs-^'uao  x'^t.'**^'?'-'^^:  >=*'*''^  «-''  2.£,^£  -xd'l  asK**  artjf  'l»  im^n 
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F.   J,  O'COJreSLL,  ) 

AppeliAnt,  .  )  APPS/Ju.  FROM 

I  Mt]91CXFAL  count 

)  Of  CHICAGO. 

WRTLS  DOBLH,  )  / 

Appell***  J  y-''^' 

MR.   JUStlCE  BAHHSS  iJH3*IVHBJ:»  THl  OPIHIOB  0*  TBI  COURT, 

Appellant  was   tb«  omier  of  fe  lf>B&e   to  e.  e«rtAiii 
apei-taent*  of  idiieh  appellee   was   the  leasee.     He  ^i^fts  eleo 
owner  of  the  entire  building*     The  laeee  war  in  vrriting* 
undcir  eeel,  cund  oalled  for  $10v    «  a»nth  rental  until  /pril 
30*  192S.     aent  wiio  pftid  until  J&nu&ry  1.   19ie&.     the   suit  !■ 
to  recover  rent  for  the  laontbs  of  Jimuary  nnd  ^ebirttsry  of 
that  year* 

The  defenae  Bade  la  thet  appellee  r&eeted  the  preniaea 
tmd  delivered  the  keya   l^ereof  to  one  Rarriaon*  of   the  S'irm  of 
Harriaon  &  fieidy.   appc^liant's  agent  in  Dceeaber*   19^4^  on 
hia  proBiiae   to   aeeture  a  o«mcellation  of  the  written  lease  froa 
hie  principal.       Hirrieon  dnnied  Making  »ny  euoh  f<t^ecapnt« 
nd  even  if  he  did,    there  ie  an  utter  rv'bsence  of  proof  of  hia 
authority  to   c&ncel  the  lenae,   or  release  a  tenant  from 
further  paynsente  of  rent  thereunder* 

Plaintiff  teetified  ^et  anid  firm  collected  his  rents 
and  looked  after  the  building  for  him;    that  they  »cted  ^e  hia 
«<g«nta  in  connection  ^ith  the  mana{;;em^nt  of   the  building;    that 
he  never  authorised  Harriaon  to  aancel   the  lease*  and  gav« 
no  ftuthority  to   the  firm  of  Harriaon  &  Reldy  in  writing.     There 
«»•  BO  attempt  to  prove  any  exprean  authority  of   the  agent  to 
releaae  defendtmt  from  the  further  pi^fttent  of  rent,   and  we  find 


^^  ^  O  ^A    I   V*  h  n;  "         ■ 

^^wx  ^,  i^  ^: 

mm  jAfx«Lm       c .       -         timU9tm^. 


.  ■ ,  .^rsnioa  ffl[;T  w  mr^m  mt  aswivj^Kts-  mmus.  so  if  sen  .sii' 

f^'^^.-'i-  il^ist;  I&i^sn^'i  dsntm  &  ''>0£$  -sel  i3!»£Xp.e  S^tm  «ia9B  i^^nu 

B^stst  alsi  l»s«)'&*>XIeso  Mi-ll  fei.-'iis  .t,w4,J'  fe«i1;|**&#   IJO^nlnll 

»,td  a.?«  featats  t»i&?  t^.stt    jwid  f^^t  "Bfrlfeili^^  wifef  ■^.tsJ'I*  f^wj^ooX  6«a 


•9m 


nothing  in  th«  «vldeno«   tending  to  show  thitt  plaintiff  In  «ny 
Tsay  h«ld  out  that  the  ttgent  hsid  such  liUthority* 

It  wRs  the  contain tien  of  d«».f<?n«t?snt  th^t  pursuijiat  to  m 
ppoepeetivt   rental  of  the  entire  Isuilding,    to  h«  rcaodelod  for 
m  hoarding  house,  Harrinon  in^iuoed  defondent  to  move  out  of  th« 
yxiNftisoo  ia  ©eGtsfflb«r,  19t>4,   into  nn  apertnent  in  another  building 
which  sihc  purchfesod  through  hl«,  with  th*  proaiio*   thiit  ho  would 
hare  her  lease  cano«»lled,   nmd  that  sho  feooerdiB^ly  8urr*nder«d« 
«md  ho  ace*  pt«d,  pooseBsion  of  the  preraiaes  in  D«ce»her,  1924, 
Mm  denied  mmking  such  an  arrangonent.     It  ma  ineumbsnt  ©n  defend- 
ant to  eatatolifih  her  affirartive  dofonoo  Ixy  «  prepondr-rano©  of 
eTid^ne««  and  in  th«it  connection  to  pr«v«  the  ngent* &  authority 
to  enter  into   sutdi  wm  srrangement.     m  think  in  the  ©haenoe  of 
proof  of  the  Jigent*B  eaithority,  sither  oxpreas  or  iaipllid,   tho 
Yerdict  for  deftma»nt  wns  aigftinst  the  weight  of  th«?  ?vid?;Tjeo, 
and  the  eourt  erred  in  not  gr&nting  »  ne?*?  trial. 


Oridley.  P.  J.,   end  ntch,  ^.,   concur* 


-s- 
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Appellee,  )   aPPIAL  FHOM 
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Appellant. 


COOK  COOHTY. 


.     m.  TtJi^nCS;  B/umiS  DIOilVrntKB  TKS  OPIHIOH  op  the  COtJRT, 

This  is  «m  appeal  from  &  de-crco  setting  aside  the 
esle  of  a  store  and  fixtures  titcrcin  froa  d^fendent  to   com* 
plainiMit,    find  ordering  the  repRywent  ©f  11,000  cash  poid 
thereon*  imd  the  coneollation  of  chattel  utortgcge  note«  in  the 
auBount  of  |.500,  representing;  the  Ist-lttnoe  of  the  purchase  price • 

It  vr&s  stipulated    .,t  the   trial  th&t  if  ooiaplRincnt 
ime  entitled  to  rescind,   then  he  was  entitled   to  his  laoney, 
ena  thp.t  thnt.  mxn  the  only  issue.     The  decree  flndo  that  he  wrb 
entitled  to  rescind  by  resaon  of  matnrial  fraudulent  repre« 
eentetione  mnde   to  induce   the  »ale,  and  relied  upon,    to  the 
effect  that  the  d;=41y  o.-lee  for  e  id  store  were  ererjvglng  |35 
to  |40  A  dsy,   jind.  th^t  the  a  tore  was  aaking  »  profit  of  tUOO  « 
month,  whereas,  during  the  period  th.  t  defendsnt  operated  the 
BPiae   thp  dttily  sales  nvera«ed  froai  lift   to   #18  a  day,   mn&  did  net 
««ke  a  profit  of   |400  a  rnonth  but  lor>t  $136. 

.re  need  not  diesuaM  the  evidence  on  this  feature  of 
the  c*.9e  ii&  the  csourt»«  findingB  arc  anply  eust-nined  ^  the 
evidenoe* 

But  it  ia  urged  thtit  the  decree   t^iJcee  no  account  of 
evidence  of  d<rfend*.nt  pertaining  to   the  value  of   the  atock  in 
the  store  vihich  heomne.   aa  alleged  in  the  answer,   a  purt  of 
th«  Qoneideration  price.         >    think   th  t  iesue  w«e  sliminated 


i.j  -a-    v/     SI  -in. «  ^    '^^  Jr  Ws 


( 


i 


j^&uim^ 


8S|  3^iT4*it..w  »Tt^^  rta^R  Si..«  ne-t  teals,*  ^XU&  ^  indi  i^^t^^ 


.2- 


hy  the    stipulation* 

It  Ib  further  urged  tla^^t  ooraplainent*  sibout  20  &sy» 
after  taking  possession*   RdvurtlBed   the  property  for  si^!l«« 
stating   thiit  it  is   "worth  S3,0C0»   cleare  #30(?  bo."     Tise  deye 
before  inasrtlng  this  adverti8€>inent  oosiplKintitnt  s«\ld  to  defendcnt: 
"With  the  asiount  of  otuff  in  thio  pIaoe«  hov  oould  you  cXeia  to 
natke  #35  to  $40  &  Aaym     1   cnnnot  make   $1»  «  d^y."       fhfireupon 
defend^iunt  snidi      ^'.Vfay  donH  you  i>ut  tax  cid.  in  the  p«ip«!r  and  nell 
it.**     fhc  sd.   was  practically  like   that  of  d(ffend«-nt*«i  which 
called   the  property  to   conplainiant* e  attention,      ht  this  reeort 
to  a  Method  of  getting  rid  of  &  poor  h  rgnin  was  at  def«ndf:nt*e 
instaaoe*  and  kb,   so  far  cis  the  evidence  ehows,  eompl&in«'.nt  made 
no  other  sitteBrpt   to  sell,  hut  on   th«   contrciry,   after  learning  in 
one  BBonth*s   trie!   that  hia  nTeroige   sales  wer@  only  nhout  $16 
R  dtty«  rescinded   the  oontrnct  hcc^iuse  o£  euoh  mierepresent^ttione* 
ve   think    iofendrtnt  is  in  no  position   to   t^ke  adyentnge  of  com* 
pl&inaat'o  «dT«>rti®ea»nt»   whieh  he  aie.nifestly  siag  ested   to  lull 
ooapl!F.in«iint  into   »  senee  of  st^curity  i«nd  belief   that  he  might 
thua  get  rid  of   the  property  without  a  loes*     We   think  defendant 
is  estopped  froK  invoking  the  rigli   rule  of  w&lTer   nhioh  might 
supply  if«  in  such  matter «  &a  aald  in  •.effenaar  y.  l>cchovf)n  33  App. 
Div.   (H«  Y«)  12»   tha  vendee  hud  been  uninfluenced  in  so  doing 
1^  the  actions  of   the  vendor,     oueh  advertisement  le  ^e  only  act 
of  (»iapl&inant  relied  on  to   support  the  doctrine  of  waiver. 
In  the   oases  cited  by  defendant  other  2Bor«  decisive  acts  ««re 
present  which  were  cle&rly  inconeia^tent  with   the  right     of 
rvooission. 

On  the  facts   thus  stated  we  do  not  thirk  defend&nt 
eould  invoke  the  doctrine*       Accordingly  the  ^udgaent  is  affiraed* 

ATFlHlfSS. 
Idleya  P*  J««  and  Fitch*  J.*  conoure 


•t* 


fc9lr,«  "sot  ff-sa^eT-^  *dt  fc9«!ii*':»;ri>«  »«eia«iit24««M5t  SKi^-ft-i"  t;»*1« 
»Xnb  ^^f     "**««  oef.%  Si'sn^lft   ,OM«£li,  iitto«r''   si  ^.t  #-.iW   fe«Wi>#« 

i*s<«  barj  istgij.^  'i»iW  ni  olm  son  taq-  .a^,  **«»>>  ^criw*     jfetias  intita^tvk 
daidw  i«**iiijSnai«lei}  la  ii-'>4;i  ssiil  X'^XsoI^ojs^*?  bsw  .iMt  9^     *'>it 

fill  #«$<#«  yX«o  lijiiw  *»i«a  siMf'JS''^*  «J^  ^-a**^  i»l-T*   e*,?tl'ftOM  9«0 
«-s!Oo  i«  ■'^■^dim.rbHi  •:^Tt(ii-  0$  nol^ti&oq  en  al  »1  i'»;3l>a»l9S5i  afcttrfl  fv, 

idsktm  9d  isidt   l^iX&rf  ban  -^ktuvm  te  «««»«  a  •*«*  ^nftnisXqiwoo  . 
.fiisti&  daiii^  f.^rlm  le  ©Xat  Mi^'i  ^dS  :*k...  -.i*-!!"!  J*»q^-«r»t  mk.-- 

^iiob   $£$  iti  Si^j^rddj/ilfsiitTa  KsoeT  teii  •n^nt^T  eift   «St<i;   (.T  *K}  •▼!&  , 
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SDaSWAHa  bomb  &  E'dM.n   C^i.,      ) 
Appell®«,  ) 

)  &i>r/j^L   hV>!M  MURICUPAL  QimX 

)  Of  GHICAao, 


l^OBSRX   A.    GUARliO, 

Appftliaurit.  )  "P  Zl  C^    T 


,/T( 


JlS.    JU3TICS  BaRMIS  MLlVEHgB  'ffil  OPIHIOJI  Of  fKH  CO^t. 

Plaintiff  SB'?   rf.i»f fsn'^ant  are  real   «»«t»t«  broitftre.     t>>» 
l»tt«r  gavp  the  fonmer  desortptlons  of  properti^n  ll»t«d  witu  M« 
for  s«.le  w^on  th®  uB'!®r»t^«rrUng  t>*at  >^«»  was  to  pay  r>i;*tntiff  <m»- 
> -jlf  t''"!  corsralssion  if  th«  fona«r  i>r<>eur«d  a  customsr  ©r  e*rt»ln 
subialttM  terms , 

c.n  a  trial  without  a  jury  ts^ere  w»8  a  Ju:'i,3afiiit  against 
d«fend£uut  for  1^1140. 

«•  need  considBr  no  other  queatlon  tharj  ^^Kfther  plain- 
tiff wa«  »  owr^  to  bo  the  preeurisg  «iauBft  of  the  sale.     On  that  ^«««» 
tieu  we   t  ink  the  oourt^s  I'iiiSing  n^^is  against   the  wiiight  of  the  evl- 
dttn««. 

Plaintiff*  salss&an,   SoIosiOn,  undertook  te  «fl'ect  » 
contr&Qt  of  sal0  with  Mrs.  Lob^lsoa  of  a  fiat  buil  Ung  included  in 
the  list  giv«B.        :fhe  list  price  wa«  lau.OOO,  hut  <5©f«K«iant  repre- 
sented t^at  the  owjor  might  take  less.     Uva,  Lo1»el8on  signed  a  con- 
tract for  thf?  es^rae  at  a  purchase  price  of  $76,0GO,   sm--!  gare  an 
iimc«rttfi«l  check  to  oleintiff 's  order  for  $l,oco  as  a  pa^^ent  Aonn* 
This  contract  was  In  th«  nfiture  of  isn  off er  to  b«i  accepted  hy  de- 
fendant, who  declined     o  sutEiit  ttee  ss^e  to  the  own«r  of  the  pro7>« 
erty,  *ho  was  in  California,  unless  the  <3heek  was  certified,  as  seei&s 
to  hm^re  teen  the  recognised  local   suetosi  in   such  eaeea:.  kre,  Lohelsen 
was  vm^illing  to  have  the  check  ceriiilf^d  before  th*?  seller  ssii-ned 
the  contract.     When  so  told  defenlaJit  again  deollnod   t«  take  any 
further  steps  until  tHe  cVieek  ^^as  certified  and  put  in  his  hands  as 


Tii?«a  .wimi^mu  is<im  jjt^'mA 


seuis  -  eis: 


P"  J^    D'         A     "^    C^'  K  ^**  ■'■  :. ■♦^?a!«XXft'«.<se4  v,v\-..,.i=:x 

•S'Sd  'Vll^~■«.^»:.JCf!'  ^^q  ©*  ■«»»  flk^  >!*,!■<*  -.l«iii''>««t)&^!9.&s«'  «.5tJ'  euaxi'i/  9X<^«5j- :'.1&|?I 

fti   kf»tmJ,iiUk::^ulhlk.:Ut^  ij^lt  «  'i;©  ctwJ!s»«S'ei   .aiUis  4#iw  *ii»«  '!:«  49m%9M!m 

«-r»oo  «  .^t«oi« ,  ia!*?^,!^^©^.  *,«{ife».,    ,.a«»ii  .»i*it  ^it-^/js  ,t^M(ti!f0  ,«^* '|affi::ft':imt«ift 


«aerewe«. 

As  to  th9ae  ««ii?#ri(*.tal  tictn  t>'.ere  seein^B  to  Ts^  no  jsaterlal 
<llt«gr««!f.«nt,     Tbp  -late  ©f  th«   oontraet  and   e?^«ek  wiks  .Sovefab^r  14, 
191^3.     T^©  eonvereatlons  with  regard  tt  t^»  aatfie  t©«lt   t>l-?4C«  w' tMu 
t«n  dayo  t>ere8iftsr,     'i>i^  eoKtraet  expressly  previdd'S  that  it  wculsl 
^•oom«  Bull  and  veidi  U"  eot  eignsd  Ijy  tY.^  owner  on  or  fe«ror#  flvt 
daye   froBi  fioveiebcr  20,  19 S3.     On  aocouBt  of  Uj^s  failure  to  coKpiy 
vith  del* sridant * •  do/t^sund  Tor  dftpoaltlng  &  certified  check  for  th« 
•ftrn«et  aon»y  he  would  net  r«celT»   zhe  contract  or   cheek  vui-}  6ifi  not 
submit  the  eff«r    to  hie  client.     Mrs.  Lobelscu  thei^  withdraw  her 
offer  aisd  requested  bask  her  contraot  and   oheck,   and     plaintiff 
uii-iertook  through    the  R«tfa«!  ag^-nt  to  uell  her  oth«r  property,      l^ 
to   thRt  time  »h«  had  not  laet  deferr^aat  or  he,  her,     i«either  knew  or 
ha.4  iBftt  th©  other.     She  difl  not  kBO"*r  he  wse  the  agent  for  the  property 
SU34  hr  -.Ud  not  know   that  she  ■»»■»   the  proposed  purchaser.     Later  she 
•aw  stD   a-lv-rtleefisipnt  fey  <!efer»<<«nt  In  t>e  Chleago  TrllJune  about  See«K~ 
h«r  4,   19^3,   an:!  irent  to  '"is  office.     Hie  sfltleasian  first  showed  her 
eeveral  pieces   of  gr(j-ps«rty  and   fln;aiy  thtit   In  qn^etlon.      This  re- 
enltfl'J   in  Vi®r  dosing  a  deal   t^-#!refor  at   f^n  '?rl«e  of  |7!5,CijO, 

The  grei&t'^r  weight  of  the  jiiviaenoe  in  to    the  ftffsot   that 
pri«r  to  seeing  the   "fid."  neither  ehe  nor  the  defendsast  haiS  -either 
heAr<J  or  knew  of  the  other,     ilefen-iant  ^s,a  not  apprised  that  she  was 
the  party  to   the  offer  eubaitted  by  plaintiff  witil    ifter  the  aaie, 
and   «h«5  did  not  know  of  hi  a   f^gency  for  the  property  before  shft  went 
to  his  office. 

i'roffi  etieh  eiridenee  we  do  not   think  plaintiff's  efforta 
ware   the  proxixsate  cause  of  the  sale,  or  that  he  w»8   esitisled  to  any 
eMUBlasion  defer.darjt  aay  Jiare  receire;!,  although   ther«s  is  no  proof 
that  he  reeeiyed  any,  -rhiov   it  ^as  a|»pjirently  lncu»*ent  «  ;en  plaintiff 
to  nake  under  hta  stat^sient  of  claiaa., 

Kegardless  of  axiy  ot^er  au«?atlon  the  jufigasent  js^st  be  re- 
▼ersed  ani   the  cause  rsiE^aoded  for  the  raaecne  stated, 

vridley,  i^.J.,and  ntoh,  J.,   concur. 


ii-'M'-*s.;<t£  e»tt  ««/  ^jfr   i^imm   siEft^"fi   sia^l   X«jl;>«?!i«s»*  ««&??i   ©i   sA 

JtiSttZBLqi,     fc'*!^   »i»ai@   l^jas^   #SMP"£«fi2»JS  iK»«f  si©«tf  Ml«» !;.'?■»*«■:  Msiife  i£«tt© 

'S.0  1»r»nA  tti-iiSi iB-l      »t3rf   t^€  tts   .tS»/f«»1»fe    Is*  $«^ai  ,Sw«f!l   U.|f«    *«!,*    $^S^0  -iifi 

^d^,®f€j««?  a' -It   H^j'l  :*a«)>i^  tlvt  ft^tj!?  «.ss'  ^(gifi  #.ift«  .J^<i5  «pfia      .tt-f.ttii  9^"^^   *«i,st  fe*,i« 

s;*'®    •SoSwoI      ,t«>«.ei&tEf<^   l'.>S9®<|9'3t^   ©-:?*    a^s*   »f^»   4«Pf*   WeSSSi   tm  hih   *».#;  6«J« 

•s*'^"^i<^  fe^orf  3'(«si'-(i?'i?)t/  »'lt  ^ijii  ^fs  ■a^  (Si^rn  '*^i»;''  erf*  j»«i®»»  •#.?:**■»« 
Sistv  fta'ja  ^4Kd.7  ^«>8i"i,.i^«  *©«  »*?'?  ffa^Ms'io*^.     .W5<"?o  »«?^  Ttp  wjK  "ie  Hfttif 

is^.-sq  mxii  »t&dJ  ti^'diUU  ^b&rin^m  i^y.^tiym-tm.^m'^&.m^^imm. 


42I.A.  6  48 

AV'PKAL   FROM  MmlCIPAL  COl^? 
OF   OTIC AGO. 


8SS  •   31041 


TF5  KA'flOSAL  CASH  RSaiUTRB 
COMPAJSY,   a  CerporatioK, 

v«, 

CLYTJK  '?,   HIL:^  ABVTJRTXSHG 

BKRSAR15  W.    r.KO«,   Bsiliff, 

Appellants, 


i>i6  is  a.  proceeding  urider  t*'©  statute  (k>.   Ts; ,  A.rt, 
aXII,   (CaHll's  Stat.)    Tor  f*^«  trial  oJ"   rl^vt  ol'  preperty   co   two 
eae>^  register*  ^eid,   ^1^8  all©ii,ed    in  t**-©   statefi««it  oi    cifeia*,  und^r 
tv«  letry  oJ"  an   execution  Issued   in  a  ca««   in  wVio>'   t"*-©  dafftndant, 
Clyd«!  W.  Biley  AdvertiBlng  System,  ^as  plaintiX'i'  and  Chas.   '3««tg>tK«Q 
defendant. 

A|}p«He«'8   Glaim  Ir  b'tufl  on   t^«»   centf?nt.lon   tv** 
W«(«f?*»Ks»aj  Icdivi-lyiilly  wfts  t^-e  r«»l  |>«re^if»8er  of  t^«  registers  aRd 
at   suov   ex«eitt«>i  «t  e*-«»+t«?l  wort '-ngf>  on   «»an^    to  tv?  plaintiff. 

it   aniO'^ttT'B   t>at  t«^f5Vjfnan  rx^rsottfiilly   «s;©cuted   &  ^^ritten 
ori#r  on  TDlalntiff  for  eaev  r«i^l»t<»rr,   signing  it   "Carol's  inc.   I^y 
OaB  *«^@«»()f»*raa.n , "   an-^.  aLao  a   oVatt^l  leertgtig©  on  eae'  ,    Higninif  it 
*Ca3rol'e  Inc.   (a#al)   O^'ab.  ^e.'?fivmar..  * 

')^«  «acrtea{4'Ra  r«r«  exeoutsd  on  t.  printed   foix.  contain- 
ing tvg  "sord  "iiual*  in  print.      I^-ey  do  not,  n^rrport   to   tesr  a.  cor- 
porate seal. 

TV.©  a-ckno^lftd^ent  oJ'  tv-e  BiortHaK«s  rsade:      "i^^is 
aibrtfeisige  wae  aeknowledfaed  before  lae  by  t>-e  s.;it-in  Bamad  catrol's 
Inc.   CvsB,  We®a;vi&aB  by  U.   C,  Killer,  vie  attorney  in  fact,**  etc., 
KR'i  aocosipkinying  pev9T  of  ytttomey  uppdinting  Miller  attorney  in 
fact   for  9uc»-  pnrpose  reads:      '•I,  Carol's  inc.,   C^-as.  Weeg»»a«a, 
tve  mortgagor,    1o  *^«r«by  ttajw  anil  appoint  G.   C.  Miller,  ajt 


\  ..^ 


\^ 


h.Vf.         I\     T 


IhQM,   -  Sfit 


attorney  In  fact,"  etc.,    uRi  Is  signed  "Cforol's  Inc.  Mortgagor 
CVae.  Wftegvia.-an,"     **•«  net&ry  t«i.ins;   t>re  iickno'siedt,:aent  ccrtU'ie* 
tvat  "Carol '»  Inc,-Ct-'.i8,  Wseg^msai,  paraonally  i^nowii  to  »«*  to  b« 
t>e  aac;o  pierfon  ^f^ose  naae   Is  sufcacrlted  to   tym  i"or»going  la- 
■truaant,   »*»  ap7J©ar«<l  before  ste  t^^l;?   -lay  in  peraon  ju^.A  lis- 
Juao'^Jledgod   t^at  Jj^  sii^n^d,*   etc.,    "as  J^^ta  free  und  veiuiitciry  act,** 
etc. 

fv©  notes  8«our«fl  Tsy  f^e  2i©rtgag««  ar?   signed, 
■Carol's  Inc.  By  C^arlea  Weeg»»Bian,*     t*-«  fortes  qi'  t»-e  mortfo'a^et 
ar^  t^oRft   employed  nnd  «4»pt«d  for  use  lay  iadividuals     imd    not  cor= 
poratloni^.      ^-^  lt?illo«  l»  tv^s  quotations!  eT«»  ours. 

Plaintiff  f5al.l«d  lt«  fsalesEun  wv©   f.ictw'-'-   far  it  In 
t*-©  n^g-tiations,  t^o   stated   f^;*t   tve  e^ToraX  doenmerit*  w«re  signed 
ty  We<e^ffian   in  ^-is  preeene©,    Ji-'   t"«"?4t  •^wn  t*'^  papers  were  ta&rte 
out  ^«   asked    '  oegVtasai  w^er^j  v^   ^.-^t   t''^  Kawse   '•Carol's   Inc."   anafll  v« 
ropli«*<5.  tvytt   tt  wai  vie  ^lf«'e  first  niiis©   ajti !  t>»at  w&s  v?vy  v« 
"called  it  Uarol's.**     «-'g  ^ie  teetiroony  ari-^   f^et   Iritro^uction  of  tve 
decufflonts  aforfjoaid   in  evidence  plaintiff  rested  ^is  oaue,   ansj 
defeuisat  did  likewise  »it'"0ut  offsrlng  any  proof, 

Appisllantu  co&t«Dd  t^-at  ola-iwiiff 'e  evider.ce  is  in- 
•ufficiest  to  prove  t'-iit  it  vad  tii,!;.-,-  to  t^^e  property,      it  i» 
argued  t>-at  *>•#  traneacticne  purport  to  ''^stve  beeii  raa«ie  «it^   a 
corporatloc   an?  t^at,   t^^erefore,   t^e  aaortgs^ee  were?  not  oroperly 
executed  ojid.  ackno^i^^ged  oiid  are  voi4  as  to  t^ir?)  persons.     T^t 
conolufilon  would  *e  correet  If  t>e  traneaetion®  8>*oulfi  he  no  cor- 
etr\i»<i.     But   if  tve  «sortga<:ee  w«re  given  by  Teegv.iTsan  as  an  In- 
<:?ividual  t^'firs   t^-ere  is  no   <lefect  Ti*»i8'»»  wouX.-?  rwoder   tv*»ffi  void,   find 
t^'e  aut'»-oriti^e  t*-at  »,  chattel  mortgage  not  »xecut<?-1,   fjokno-?'! edged 
an^   apr«^a4  oJ"  rseord  in  conformity  witv   t^e  Htsstute  ^m»  no  effect 
upon  t^e  rig'»'tK  of   f-ird  pflrrsone,  ^ave  no   applloation  te  tve 
facte  of  tve   oase.      It  win  not  l*€»  queatioxi^d   t^at   cvattel 
itortt^a^jes  being  in  dorogition  oi'  t^e   coajaon  lar  muBt  be  etriotly 


»«f    o;J    ^■ss!?.    On/    IfSy^lSA   XXX^itrntiftl.  t^^^*%&St9    .,»&'^'>',f)nl    ft*  iotti^"    t»rfi 

■•■■'■''•  ..■■'■  ■^'.  '■•' 

».*  ig--^-  jssw  ^jS"fa-   f-.-fss--  saisa  ^-iRTiii't  ©'©'ii'w  siiH?  ««w  sJt   f»i**i ■  ^^iJ^v, 

ti  ■■?#.i;x'.-  »hem  ;x»srf  irr^'f  ©t  ^^aa's*/*^  aa&lii>jt^»iiwtt  »-f*  liSitfi'  hmiiffim. 


oeB«tru««!.      ( Kj^.ffi\>;jil  1  .Co. ^ ,  .-y »  P(;il^oir .   ^63  111.    344;  LyoniR  y,  Pi>gp1<|jb 
Banlf  of  A!^XiKgtpn .   717  l<^.*   44,)      If  in  tv©  al^eence  of  any  Kiroof  or 
T»r«BT3tritJtlon  of  tvf>   f»;xi0tftrjice  of  atic^-   n  corporation  *e  r*>,lRct  t^« 
word*   "Carol**  Ine.  "  aw  ner«   8»rr?lu8ag«  or  treat  t>e   sase  as  a 
iB»»re  naff!©  un-ler  w^lc'^-  We»<3;*»»Ran  app^rtntly  <M^  TdusIbcsbh,   tvere  ia 
no   'llfficaty  in  rcgferdlng  tve  treuieaotlona  as   entered  into  "by 
Wooji^iaaa  in  »-ifi  individujil  capaoity.     Supporting  fis  infer«nco  is 
tve  fact   t^&t  tv«  parties   «raployed  t**"?  form  deait;ned   for  use  by  an 
indlvidufil.      i>e  only  feature  Bupporting  t^e  contrary  inffsrenoo  ie 
t*-e  use  ol    tv«  attoreviiAtion   "Inc."  T^iov    coiaraonly  donote*  an  in- 
eorpor&tion*     Uut  now^-sre  t-'lee   in  tv©  Inetruc^eBts  is  t>ere  any 
recital,  language  or  ri?ferene*>  tc  iJi'icate)   tvat   tVe  nasis  le  one 
of  an  actufii   corporation  or  t^at  t>e  tratiaactione  -!ivere  wit>    one, 
Uniisr  suo^    a  st&te  of  facta  ve   tvinlc  tve  most  plausible  inference 
is  t^mt  "Csirol'e  Inc."  denotes  a  naao  by  ^-ie>"  Weeg^gaan   did  busi- 
ness and  net  a  eorporation.     So   construed  t^e   instruK-cnts  s,r«  not 
eo  (^«»f«ctlv«  a«  to  b«  ■void   nB  to   f^ir^  i5erBon8, 

T?e  t^-lnk  t'^o  eTlcIence  affords  aElasa  ^/fciS  proof  of 
title  in  plaintiff  uaf?er  t^e  mortgages,   and   V'-%t  it  '^as  not  re- 

b«tt«»d  by  j>roof  of  t^e   exiatmce  of  a  corrioratior.  ty  t'- &t  R-iftie,aiid 
do  not  think 
^  t"^  at  t^®  m*>T*t  use  of  t^- «  name   "Qarcl'a  Ine,  ^   as   aforssitaid  oonatitutes 

proof  of   a  transaction  wi  f-    it   corporation. 

ifviie  not  proof  in   t^-e  case  it  is   alg^iifiesnt  t^fit  tve 
Riley  Ad  vert  I  sing  System  toO£  tv©   smn&  view  wv^.n  it  levied  on  v-a 
property  as  i&"e©g»^'aian 's, 

l^e  JudrsBimit  ie  sifflnried. 


^\?yiKMSD, 


aridley,  i\   J.,  and  i"tte"^,   J.,    concur. 


,&m  rfil'ffi'  3!fi';r»'  aaeli'tiassjiW'?^'  ^'"'iS"  ^M-fi  19  ii^ii»x^^n^Q  Xa.ffvt«M»  de  "%« 

,,,,  ,  ^  <-_ * 

lo  IttO**^  gij|«2  galJS  sfetolls  •a;}f!S^5{»'9  •x-'';f  jLal'i  «^ 

-Bi  $00.  sii-v  $1  .1#--',f  2-er.   ,s9i5.ft33"s.«ja  i*''''5   tsf'Kw  Tii^refl*!^  «l  «»£iM* 

^idi   *oo  Ob 

.aoiJiiTto'f  TOSS  ft   -^Jit*  ttoi^feWifiinJ  *'  '"to  100*1%. 

»'•■',?   aa  a»ir«X  tl  n©-**  vatv  T^mm  a*"^*  ieo*  a©**^^  tttJait-sjsvfc.A  ■<j9i|'Jl 


^ilim^iifWi^. 


eNo.63  />vK]. 

The  National  Cash  Register  Company,  appellee,  v.  Clyde  •».  Riley 
Advertising  System  and  -Bernard  V,'.  Snow,  bailiff,  appellants.   Gen.  Ho. 
31,042. 

proceedmng  for  trial  of  right  of  property.   Judgment  fo;:- 
plaintiff,  -    / 


ilrror  to  the  Municipal  Court  of  Chicago ; 

Superior  Court  of  Cook  county; 
\ppeal  from  the  Circuit  Court  of 

County  Court  of 


■7-^' 


he  Hon. 


county ; 
county ; 
Judge,  presiding.   Heari_ 


O-'-^'^V" 


the 


division  of 


this  court 
Affirmed 
leversed 
leversed  and  remanded  with  directions. 

)pinion  filed 


at  the 


Rehearing  denied 


term, 


Presiding  Justice 


for  appellants, 
for  plaintiffs  in  error, 
for  appellees, 
for  defendants  in  error, 
delivered  the  opinion  of  the  court. 


1:o  lao'i-^f  &|qb1  gai2S  s^to'tl*'.  *»>r?»!!>lf»  «•**  :jla.l-''l  a'W 


y':i-ji:(lli-f',  ■ 


1.,  ,*.»., .-aiiS 


-  5i048 


Appellee,  ) 


rn. 


i 


OF  CKICAGO. 


SYSTIIJ,  a  Corporation,   and  )        ^%    m  c\    t     \        j^   A  €% 

BWTAKB  W,    ?ST.Of .  BntlilT.  2  4  ^    1  «Ae     D  4  O 


Appriillants. 


a  likft   estate  of  ff*ct8  and  tVe   saua*  questioni?,   )*»  In  <3a««  l\o,   31041, 
In  w^t«v  T?8  >-KV»  t^l8  day  file--?   iir*  oj^inion   coiiflxxiinj..  a  Jwdj;;ffient 
tn  ffivor  of  plisdntilT's  claim  oi    title  to  t»o   cas*h  rttgiater© 
eov«r«d  by  two  evatt-'l  mortgagea. 

t^n  cXaiBi  in  tv«  csuee   at  bar  is  laacle  I'or  Wo  ot^er 
ca»v.  registers  cov«r«<l  hj  ov^ttel  swrtf^agc*  executed  by  t^©  sjaiae 
»ortg;ag9r,    in  Ilk*'  fom  in  every  r«^eet. 

Wvat  ^e   «mld   In   t>nt  opirden    if    %t!iplic«ble  to   annj 

in   t^is  o°i»#  l»  &fftrm»rt, 

firiaiey,  i\   J,,   Mid  3'lts^,   J.,    concur. 


t^oir;  «  m 


{ 


,$^v 


"3t»'^<*'®  ?t!fi9  'r©'t  'StjwBiier  at  %a«f  ?#•  sea©  * ••?**■  ttjk  siK-is*  w'fT    ■ 

■  .      ■  ■      '        ■■■■■  ■    \  ■  '     .        :  ,-.';■■■■■•;  ■:  ■■  -:-.-     '-t^Ciil 


281     -     3U01  ^      „ 

J,   ?•   SULLIVAH,  )  I 

Appellee,  )        AP?£AL  FROK  MtJHlCIPAl.  COURT 


Oy  CHICAGO. 


HARRY  !.•  H/auiIS  et  al.. 

Appellants.      ) 


aR.  JUSTICK  BAi-HES  MLIVKBEE  TKl-  OPISXON  OF  THE  COUP;T. 

Thle  Is  an  appeal  from  a  judg^sent  on  a  vertilot  for 
#1,000  for  daeagos  reealtlng  froni  a  oolliBlon  of  defendants* 
autooobile  with  pl&lntiff 's  eiuto«>truck  in  the  southeasterly 
portion  of  the  intersection  of  22nd  street  and  Prairie  avenue, 
C^iofiso.  The  street  runs  east  ami  vest,  end  the  avenue  north 
euBd  south*  Plaintiff  *B  nuto- truck  w&a  going  east  on  the  south 
side  of  the  fonoer  nt  a  epeed  bet^^^een  3  and  17  Mies  an  hour, 
nnd  defendants*  truek  uras  going  touth  on  the  latter  at  iixbout 
twice  that  speed » swerving  to  the  southeast  just  before  the 
colli Bi on* 

Ttest  plaintiff *c^  truck  reached  the  intersection  as  soon 
as,  if  not  before t  defendants'  c^r  reached  it  and  had  the  right 
of  way  both  by  usage  and  law  can  hardly  be  questioned* 

Appellants  aaxe  two  points |  (l)  thr.t  defective  brakes 
on  plaintiff's  truck  contributed  &o  the  injury,  for  which  we 
think  there  is  no  real  support  in  the  evidanoe,  i%nd  (2)  that  tb« 
jttdgasnt  is^roperly  includes  alleged  damage  for  loss  of  the  use 
of  plaintiff's  truek  while  he  was  waltin^T  for  a  new  body  to  be 
built  en  another  truck  ordered  to  replace  the  dsatojged  truok* 

It  appears  thst  the  truok  war  not  repaired  but  sold 
in  its  injured  condition*  In  tli(  t^plalntiff  was  entitled  to 
recover  what  ould  have  been  the  fair  and  reasonable  cost  of 
rexmiring  it*   The  Ban  who  bou^t  it  estisated  such  cost  at 


*\  *\      T 


IQSM    *    xas 


%Qt  Selirmr  &  ao  -^'SSisigisAfi,  «  saw*  la«q;^ia  a»  «i;  aiiira: 

".  tSi^^  #a  'xd;ri.^  a>£t^  ae  diifo^  ^k^^'sum  ■d»i:rti   *aiaj»tM»l9b  has 

•  £rdi:9i.XXo& 

^d?,i:-x  sxJ^   'Mui  te«  iH  i>«iil.oa«it  xs®   ♦«iiiB<»bK©'S4iia  «9'so'ied  Jf©a"1:i:--«t« 
,  bajntoiSgisxt,,.;  »*?  ■■^^J&'XjjiJ  «iao  w^  am^  s!»r»csif  ^rf  i!*«d  x^t?  t© 

©a/j  /adoi   la  is5S0iI  i:ol  sg^wKjab  Ma©!!^  a^hisl&ttt  xitmto'smRi  iciim^bui, 
mi  oi  xhad  -mm  &  -sol'  jMlitm-  ajsw  i»d  aliiiEw  ii&i.-^J  a*llX^ni:.aXi£  to 

93,60 

t<&  iaoo  *X6afle«;39'x  iat/r  rt&t  &di  aootf  »VAd  I^Xire'jr  $»slv  tf^vooBt 


llfOOO.  Another  witness  fixed  it  at  Idoo*  the  apeeifie  dBsm&i 
alleged  in  the   st&tenent  of  elala  is  ^820  for  repairs  end  £130 
for  loss  of  the  use  of  the  truck,  fherc  wae  no  proof  of  the  i^i^ie 
it  would  reasonably  take  for  saftiiijii:  tlie  necessary  refmirs.   The 
tii^  it  took  to  coBstrucb  &  nmr  bo4y  or  the  substituted  oar  IsmA 
ao  teijdeaey  to  shotr  %hAt  would  be  the  ziecee£)airar  time  for  repsiiriag 
the  dcuaaged  truok«  Henoe  evidence  of  ^he  rental  coat  of  another 
ear  during  that  period  of  construction  vaa  not  competent  and 
should  not  lusve  been  reoeivec  over  dcsfendF.nts'  objection* 

A&  reooveiy  eould  be  had  for  only  euoh  iim&geB  as  were 
elaijEsed  and  prevent  &nd  the  claist  for  neoeaaary  repairs  w^e  for 
onlj  IB2C,  «i!hieh  the  proof  sjs^ly   aupportst  the  Judgment  ie 
affirsied  for  $820  If  plaintiff  remita  -ifiac  within  ten  days 
herefrosi.  othervriee  the  Judgement  frill  be  reversed  and  the 
oftuae  resanded*  \ 

AJFIRMES  OH  EKMIfTIfCR  OF  tlSO. 

Gridle/i  ?•  J*,  &nd  ?itoh»  J.,  ooneur* 


i&'^muiS  ©il;l.i5«8sa  ©4*     *0i?®^-  it&  it  b^xkl  asse5-iw  -i&iiStm:.     «O0O,.Ei| 


♦oftil.to  .rori'if  ma/I  tio  oaMiir^tA 


'-:'>.^i  ■.■•';! 


-;'.,;,;!;  ^s'^'   ..^.w,<;;y^^i;^.  i^ii:^; 


511?  S 


I       Z  Ht  ^   i_*iri»    O  ^  ^ 
} 


■''i]pfj5#li<mt»,  ) 

m.  yujisfisi  B^mm  H'^-hivmi^n  tm  ofisios  of  tm  Qommm 

tlU*  i«  SOI  «t|r^al  tr&m  an  int^Tl00U%»ry  iiijuncti«ii 
Crsnted  or  th«  Mil  of  ooatplsiijat  ofter  notice  of  aietlon  tli«T«* 
for.  to  «hloh  oes'tdn  af^ldeYits  In  oppoHitiee  vert  filed  Iqr 

)$ff«llsj|%ft.       But  they  will  aot  W  t^nsit^ersd  m.m  iboy  woro 
ig^r^p^tly  fil«^  la   tli@  Rb««fie«  of  <^mf  plee  »r  etiew^r  fil«4 
"ki^  Skpp^lx^ntM,     §0  plo*  or  «tn»««r  imvia^'  W&n  filsd  tli*  quoHtion 
wkafcbor  «  temporary  in^^uistion  oiieulS  i»ett«  tms  to  hm  4«t«nsiRo4 
gM»l«ly  %3r  thie   ^mffiGiimoy  of   t*i«   8©«pli-^int.     (|>|^nfig,y«  Ci^fflty 
of  ijoaJt  Island,   ^^fd  ill,  S3,  SS,)  «©»«©  no  A^tmrr^r  to   the 

Hll   >««£  H<ue«ios«&rir«  as  oonttm^soiS  li^  @fp«rlle«  to  4U«^ti«ii  itft 
euffisJieoey,       i;iidtti«  to  ^«  contrary  in  Xt]gllS,X&*.£«liA«Mju» 
^iiye;ty  ^o^.  1S3  ill«  i^|»^»  -^e«  oitod  'ferf  Appellee  ^)ii  4«oi&od 
before  th<£  ipwaa;^^  om9««  mmrnk^  in  Aot  la  ^rm»w  ^th  th® 
doe^i»io]fi  of  thtt  aupitvMm  wourt  on  thi^t  i>oint* 

'fkm  bill  wve  fxl«d  ^/r  a  siBori^   itoeJ(i)Ol4or  of  * 
oorporc^tiOB  ««'.~king  th«  e»no«.«ll«ttlen  of  »  lis$r(-e  to  i^^  latior 
1^  d*fe»4^iiita  «fid  to  r@k<trKin  tho  l«tt$<r  from  «nldrcinf  certain 
jui^lpkentft  for  retttt  r«iidtoro4  ta^a  OAid  loaso* 

fhm  i^oifit  u*de  is  thKt  In  the   abiseBoe  of  e»y  siiovlBt 
in  tho  Hll  of  &  4maum<S.  lay  eo«pli»in«nt  ttiN>n  the    iir«otore  of 
^ho  <M»rpQr(  Uon  of  whidbi  it  is  »  KtofiJKholder  to  brinr  suit. 


\\ 


■  -:      '  '    '  \-    /'         ■  -  i.  ...    :     :  ■ :;..., 


iSi^i'i  m^s^^  * 


*^- 


sasia'  #/  'c*«E^^*-t-  m  mtii»M         i*i^  ^<i  »it^|  Sits,  «|s^t||lAs^Lia 

S.*t   «-*iiJ5i;;#^|»    <4    ^®li^%,^    >«^  .l?«MS?t#.?««Ji»1r    «*    g'^^f.ft ig eta's  ?V    «UV-J    L114 

^Tfc&iG^fe  ,6is*  «-«>i:i£^c-?^«  ^tif  s«'^i,'j»  *^5f^  «?r«^.  ♦iJi  €^  *4js£«i^!£Bsji 


wad  of  ©  r«fua®l  »n  %h,wlr  •pf-rt  t»  4m  t^,  RtP«Xl««  hm  m  wtftsd- 
lass  iR  a  a&nrt  of  «^«i^  for  th®  Byitiit«»M««e  of  tii®  Kiiit«     ivrncH 

Swldftrs  t«  fr«#«i««#  in  ^«  rlgjit  of  tlui  <goT|>or«^tio»  in  Ba'bcealc  'y. 
tAfftwli*  S4S  III,  i4t  ®8di  th«  pr inoii^l«  !»  fuller  «t»eao»©«l  is 

fS^xrsr  ^ow^ty  ▼«   :-i»»l>^i^jg.  66  111.  A|»?^,   4a^,   430,   bol4tng  thftt 
til*  fjAilur*  or  rsfua^sl  of  tJ^s  eorporatton  to  Asm^mi.  m4timn  is  « 
ffion4iUo»  ipy«e©«S««t  to  th«  rifrJit  of  tiw  tker^  hol4«ri»  to  «3o  or 
ft|»fftiir  «t«  irlAlntifff.  tmlese  a  estate  «>f  frets  Is  «i^lXec$^'^  t^eb 
aolioe  It  »9f«r«at  thst  «i«eh  &  d@»«iiid  wauld  h&  futllo,     Tto«rr«  igr« 
no  ttltlOffttioas  o^"  ti»a%  fi^uar.:.'i8tiir  in  tMi»  Mil*    It  «i»sl4«  lilusx*** 
fore*  l>&  f&t«*lly  d#fetstif«  on  »  te©firing  ■^,<^tlmr  «f'iswrr*4  to  or 
not.     (id»)     3&ut  it  w&nM  not  Ve  ?>,«»i>«j'  to  :3i««Bi«8  tai«  Mil  for 
thai  reason,  »&  it  wigr  1>«  a«ie«dert»     ^fig^ffi.  ^**'^#  J32H!Si3  tlilo 

oonolusion  iNS-ndexB  it  ttRTi^oossary  to  eoasl-^ftr  ©l^wr  ^iyit« 
®3rgtt«4»    3«oatt»«  of  i^t  iii»uftiei«m^  Of  tiii*  Mil  ttet  Of^®r  idlX 
Imi  r«ir«r»«d* 


-«* 


^fir#  ^iM««i  ,v^?  ..r.;^  .vf^  *m  ^^  4m^^i^|£^X.MstL:«SMS 
"m  #  .«r-w"fs?sii!«-:*&  'li'^j^j^*  ••irsl-R.v,-*'  m  «©>  wl#J»*1rMlf  t^^s5*«^  $€;  .«i>|:it 


^*f-8^(^is^  ,»t  *i««$rj6t  >,«»■»**  «'<  «i{»it^tf0 
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3,  ?.   SUJLLIVAH,  ) 

Appeilee,  j        AFFiiAL  FEOM  MDKICIPAL  CO^T 

▼.  j  OF  CHICAGO. 

HAI^BY  L.  H.'vB,KlS  et  al.,  ) 

Appellants.      ) 

m,   JUSTICE  BAF.BE8  mLlVWl'.li   THE  OPINIOIT  OF  Tffi;  GOUI^lT. 

TJilB  l8  an  appeal  from  a  JudgEient  on  a  verdict  for 
llfOOO  for  dsuQages  resulting  from  a  collision  of  defendrmts* 
autoiiK>bile  with  plaintiff's  auto- truck  in  the  southofieterly 
portion  of  the  intersection  of  22nd  street  and  Prairie  avenu«t 
Chicmi^o*  The  street  runs  east  and  weett  and  the  avenue  north 
emd  south.  Plaintiff's  mito-truck  wa©  going  east  on  the  south 
side  of  the  former  at  a  speed  between  3  and  17  milee  an  hour* 
and  defendants'  truck  wae  solnfr,   aouth  on  the  latter  at  £ibout 
twice  that  speed  siserTing  to  the  southeast  Just  before  the 
collision* 

That  plaintiff '&  truck  reached  the  intereesction  ae  soon 
ast  if  not  before »  defendants'  err  reached  it  and  had  the  right 
of  vay  both  by  uaage  and  law  can  hardly  be  (iueBtioned* 

Appelianta  aaxe  two  points j  11)  that  defective  brakes 

on  plaintiff's  truck  contributed  to  the  injury,  for  which  we 

think  there  ia  no  real  support  in  the  evidencei  and  (2)  that  the 

judgment  ijaproperly  includes  alleged  daisage  for  loss  of  the  use 

of  plaintiff's  track  while  he  was  waiting  for  a  ne^  body  to  be 

built  on  another  truck  ordered  to  replace  the  damaged  truck* 

It  appears  that  the  truck  was  not  repaired  but  sold 

case 
in  its  injtured  condition.  In  tha^ plaintiff  wae  entitled  to 

recover  what  f ould  have  been  the  fair  and  reasonable  cost  of 

repairing  it.   The  Bsan  who  bought  it  estimated  such  cost  at 


,©8j;i©'2;(SA 


xoxxc    -    xes 


*6taBhmi'iisb  Its  neifiiXXoa  -*»  sio'sl  snX^J^tf^®^  s»ii»ei«&  ^ot  0<30tX$ 

jdW«©»  9rf*  lie  ^33@  saisB  3«w  jCfttniT-o^tffi  e'fJiJrxiatX*^;;     4 d^ no n  hits 
tttf«fi  a*  aeXJta  fl  htm  S  «saw;?»<ff  &9.»q8  ;s  <tfi  'sa^ta'i  &Hi  Tte  «fct« 

•aoleiXXoa 

^xfSi-i  »£M   ;)^  iWt^  4t  JjsSitoiaQ'a;  ■3;"»   ♦«.*«.« iMi9'3r!&.^  ,s'xol»ci  *eis  ti  «a« 
»j&9Koi;#e©iJ^  stf  X^b-iiiiC  o^aO  waC  S>rt»  s^^saii;  ^tf  rflotf  x/em  to 

ad^  imii  (a)   .tea  ,»oa£^Xv«  hj.u  ai  i'mq%u^  tnot  on  ai  i>i&i.is  Mxtkda 

®aw  »rf4  lo  asoX  "S©!  i^^ssta^  b^jjeriXi?;  asbul&^ELt  TtXtaQoigjal  ^na«^&«(, 
'*o  (?^  x'k&<S  ft'»xi  «  '£©1  gfll^Xim  a-aw  srf  «XJfeiiw  i^w*!!:.;*  a^HtXJ'KAif.Xqi;  to 

©-J  l»eX*tJ:5K5  aaw  ItlJaJtfiXq^^oiW  at     ^aetiibtxoo  06'Hf{,ai  ail  nl 
1;o  ^fse&  «!Xc7*tt©aj5!3^  J>£ijs  tXa^l  srirf  naad  STJBfi  bXAfOi?  *Mw  i;»voo8!t 


rnUrn 

llfOOO*  Aaother  witness  fixeiS  it  at  f8U0.  The  epecific  fijtmsjge 
alleged  in  the  statesaent  of  elala  is  i-B20   for  repairs  and  siao 
for  lo»®  of  the  u»«  of  the  ti'uok.   .Haerss  was  no  proof  of  tlie  tiiSi© 
it  would  reag'.onably  take  for  jaaxiug  th,®  neoeesary  repsira*   the 
time  it  took  to  construct  &  new  bo^y  an  the  substituted  oar  10^4. 
ao  tendenoy  to  ehov  wta»t  wouX4  be  the  aecees^ary  tiitie  for  repairing 
the  dett&geel  truck  ■  Henoe  evidemoe  of  the  rental  eoet  of  another 
ear  daring  that  period  of  consttruotion  was  not  coiapetent  &nd 
should  no^  hare  been  received  oyer  defond^Ant^'  objection* 

Ae  reeovery  could  be  had  for  only  euch  djcoiiagee  as  were 
elaiajed  and  proven,  and  the  claim  for  neceeaary  repairs  vihs   for 
onlj  1020,  which  the  proof  ejsply  »upporte,  the  Judgment  is 
affira^sd  for  #820  if  plaintiff  reaits  l-iao  within  ten  days 
herefrom,  otherwise  the  Judgiaent  will  be  revsi^eeci  and  the 
c«!iUKie  reisanded* 

AyFimaiJ  on  EKMIftlXUR  Of  1180.  • 

Oridley,  ?•  3,t   and  ?it(^,  J.,  ooneur* 


eg^Bis)>  stitiaeqa  -sriX     .oodi  */^v  St  b^xkl  aeaslxw  'xac£lfai».'>     «000,Xt 

SMl'il^tiai'x  tal  mils  x^-vs^noi^ii  &.dt  »d  blu&w  *a!*>r  #)M1«  od   tofiiS&«&;^  &tt 
him  ta^i^q^oo  i^a  o^«  «sei4oini?aaoo  to  &oii&q  ^ft*-!*  ^il'Xifb  %jio 
^t&v  t.3  i|SS»«®.&  f(oaa  v;l0o  -ie*i  .Jam  ogf  M»(f»o  :^@v«o»i,»A,.v    -,  ,     ,  v 


■■     ^  :  '^^     'i^t    ,<,„    ,»ti;>;tst   iir*.ii^? 
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COSTA  A.  PAHDALSOK  ©t  r1.,  ) 

Appellees*  } 


)      APPJSAL  FROM 

) 

)  KUEICII'AL  COURT 


i 


OF  CHICAGO. 

AinsiXA  Husao.  fftc*.  } 


'Appellant.  )         ^  4  2  ^ 


^*' 


m»   JO^TlCi   FITCH  WaiV   RSD  THK  OflEIOK  OF  TH/'   COUKT, 

This  la  tm  ftj^penl  froa  a  judgment  for  $4476,34  la 
plaintiffe*   favor  entered  up  n  a  directed  rerdiot. 

The  plaintiffs*    claiai  is  based  upon  n  -written  oon* 
trROt*  a&Ae  In  Sspteffiber,   1920*  between  plaintiffs  and  the 
defendant*   by  which  defendant  purobaaed  of  the  plain tifffe 
1000  boxes  of  v.KyrnjR  blsck  raiuins  ttt  twen^-one   cents  per 
pound*    to   be   shipped  from  ^myrhB,  in  iy8pteiai»er  and  Octobi^r,   &9^* 
the  quality  of  which  should  be  like   th.^t  of   "the  100  boxes 
recently  delivered*   guaranteed  however  not  to  be  fomented  or 
siaeered.*     The  plaintiffs*    stf^itement  of  claim  alleget^   that  in 
Deo«mber*   1920*   "plaintiffs*  with  the   consent  of  the  defendant* 
appropriated   to   tlie  use  of  the  defendant  for  delivery  under   the 
eontraot,    1  00  boxes  of  Jieyma  black  raisins*  of  s  quality  like 
that  of  the  100  boxes   theretofore  dt?livered  by  pisintiffs   to 
defendant*"  of  which  it  delivered  300  boxes*    "and  «t  ^e  r<^quest 
of   the   defendant  ratsiined  the  rem{«inlnK  700  boxes  of  said  raisins 
and  held  the  ease  for  defendant; "   that  after  exfmlnation  of  the 
raisins  in  the   SOO  boxes*   dofendnnt  accepted*   retained  and  paid 
for  the   same;    that  ther?  «fter  plaintiff  r.  ds^livered  the  reni?.ining 
700  boxes  to  defendant*    "by   transmitting   to  him  a  (delivery  order 
covering  the   saase,'*  but  th»t  defendant*   though  often  requested* 


mm  ^um'u,    ( 


(  ,.X«  *»  «OS»SACBfA«I  ,A  ATSC© 


T  4^  A.  ^       {  ;.    ,.»i9  ^mi&m  A^smmk 


•A     i>!  f^  ^  ^  •#(MS.iEiSKJ<SA 

x»q  «.ta»o   ««a»'^«»mr  >#»  a«iui«i  sCo-aXijf  jsaixsKi.,  la  ««««i«f  OCK)X 

at   &Til#ntiiI^  ■^  &«*^i»i?'iX«sb  a»'S'Ot©*»sofi*  asso*/  CX)X  ed#  lo  ^fidi 

san.tssi-s's  i'l-^s   lo  a©x,o<f  GOT  BW'i«i«s»'^*i  '><**   f>»nJias-i  tit«i>n«l!<9ib   wt*  t* 

fileqf  ib«8!  A©al«-|iiit  ,6«#«y9t>»«  iRu»&not»&   «?j«>jc©rf  OtXi   miS  fli   attiwiat 
BninissEitJt  «ri";»   &«3Tjtisfe  ajlli^raJt^Xt?  t©#1ii*f*Tt»ri*  *Ari#    jtwase  »M  tttt 


rtjfused   to  pay  for  tbc   bbsob,  whereupon  plain  tiff  e  notified  defend- 
ant the  700  l90xe>  vere  being  held  lay  plaintiffs  ae  b&ilecs  for 
defendant.     The  anount  ^l^.lmed  to  tx   due   ia  the   contract  price  of 
the  lt*8t  sientioned  700  boxes,   witJi  Jntoreat  theraon  from  Februnry 
13,   19S1. 

;,jefersdt»nt'c   second  rtaended.  i:iffidByit  of  meritp  adwite 
the  execution  of   the  r^itten  inetnuaent  upon  whioh  plaintiffs* 
olniB   ld  Va8«>d,   but  deBieu   thi^t   tii»?r«r  ^jvr  en^  eppropritition  by 
plaintiff B    to   the  UBe  of  the  defendant  of  sny  r&ieine  of  a  riurtlity 
like  that  of  the  100  boxes  previously  delivered  by  the  plaintiffs 
to   the  dcfendnnt,   d<»niee   thet  the  defendant  ever  consented   to   any 
•ttoh  epproprit^tion,   denies   that  d@fendnnt  requested  pl&intiffe  to 
retain  the  700  boxipe  referred   to   in  plaintiffs*    atateteent  of   claiin, 
dsniea   th^t  d«ifendant  aocepted  the   300  box«je  of  raisins  therein 
mentioned,   and  denies   that  plelntiffa  ev«r  delivered   to  ds-fwndsnt 
the   seven  hyrdred  boxes  of  raiwins  for  the  price  of  which  this 
eult  ie  brought.     The   sffidsvit  affirBRtively  &lieges   thr  t  prior 
to  September,   192),   de-f^nlant  purehaaed  of   the  plaintiffs  a  eample 
lot  of  loo  boxes  of  I'lqrma  black  rnitsina,   which  «s«re  delivered   to 
defendant  in  ^ugust«   1920,   und  were  sescpted  nnd  paid  for,  v?here- 
ttpon  plaintiffs  offered   to   Bell  def^ndiint  n  further  lot  of  1000 
boxes  of   the   eease  kind  of  raisins,  reprfesenting  find   im;4rranting 
thtirt   the   qufility   thereof  should  be    the   eame   ^n  th«t  of   the   e^mplo 
lot  Of  100  boxes;    that  on  i>»oeEiber  29»    19S0,   plaintiffs   tendered 
300  boxes  of  r&isins   "as  partial  fulfill»ent  of  the  undertrUcing 
of   the  plaintiffs   to   sell  and  deliver   to   the  defendent  the   1000 
boxes  of  raisins  as  above   aet  forth;"   that  upon  insp«^ction  thereof 
by   the  defendant,    the  raisins  so   tendered  were  found  to  be   and 
wore,  in  fact*  unlike,   in  kind  and  in  lU^lity,   the  r«iieins  con- 
tained in  the  100  boxes  of  raisins  previously  deliversd,  and  were 
rejected  >y  defendant;    that  plaintiff r,  were  notified  of  such 


%&'%  «*»ii;««f  .9..?  «s1tti:-i'«i:®Xq  ^E©"  Mssii  jjn^a'i  jji'Sw  esK^tf  CX5t  s4^  *flr« 

i@i*ss.  #"ti4t  «;!''®«)'XX«  tJtsvii^^flnJt'rts  #iTr-ssft^1ti&>rif     »,^tlUts0'td  i»t  flu» 
(Silmmn  sa  ^"i1tfni^.iq  mi>f  'H  fcefcjifo-^fiq-  $-(i.^hm)'i9b  ,C4'^&X  't^^»€«L9ii[9B.  •*■ 

00'3X  to  iQl  YsKJnwt  «  #«r«foni5»l*)f^  XXstt  »*  Ijft'jftllo  «'*'ii;*«i»X*r  frftQtr 

sulfr-a'sa'  #rft   It*  fnsM  «*  stoie  »«{#   »«f  himimi-B  tmrtiilt  -^tiXniri?  sjcti  ^siif.*- 
bsit^feftsS'  aTii^rtifjXq  ,C^«?X   ^tlS  TCjSErwsjOJjtl  nr«  *«is£#    |*&»«rf  C*OX  to  loX 

1EK30X  mii  $ttt¥ha'»'i»t  &di   0.1   t*vlX4vi»  bttt*  X.£9«  oi   BTitltntalq  «ri[*  t«- 


-3- 

rej«ction,   and  requested  to   raaove   the   uemm  frons  defendant's 
preaiees,   v^iich  plaintiffs  rctfusod  to  do,   whereupon  defendant 
•old   the   »ame   for  th«^  "beut  available  price   emd  ereditsd  the 
proceedn  On  aocoiuit  of  an  indebtedness  of  plaintiffs   to  defendant 
ly  reason  of  &  pasrment  Hint  w&s  laade  by  Bisttilce;    that  et  the   9MB» 
tii9e«   defendant  notified  the  plaintiffs   tlmt  he  would  not  accept 
the  remaining  700  boxes*  but  notwithstanding  sueh  notice,  plain- 
tiffs  thtrersf ter  tendnred  to   the    defendant  IQd  boxen^  of  raisins, 
which  were  not  like*   in  kind  or  qu&lity*   the  raisins  contained 
in  the  saaplo  lot  of  100  boxes*   and  defendfmt  refused   to  receive 
or  accept  the   susie. 

Upon  the  issues  made  by  the  plaintiffs*    stateatent  of 
claim  and  the  defendant's  affidavit  of  merits,   there  was  a  ^1ury 
trial*     The  evidence  viw  voluminous,   »jad  de-fendsnt's  brief  in 
this  court  points  out  nany  alleged  errors,   which  are  argued  at 
length  by  counsel  for  the  parties*     After  a  careful  study  of   the 
evidence,  hoi^ever*   -m   think  it  is  clejvr  thyt  regardless  of  other 
alleged  errors*   the  judgment  must  be  reversed  end  the   cause  re- 
manded because  there   is  evidence  in  tits  record  fairly  tending  to 
sustain   the  defense   set  forth  in  the  affidavit  of  merits* 

In  afolf  v»   Chioa^  ai^n  printing  Co*.   333  111,   501, 
a  Judgment  rendered  upon  a  'iir«cted  verdict  for  the  plaintiff 
was  reversed  and  remanded  beoRUse  a  controverted  question  of 
faot  was  involved  on  iihioh  the  evidence  was  conflicting.     The 
court  there  held   thnt  a  motion  to   direct  a  verdict  raises  only 
a  question  of  law  *aa   to   the   legal   sufficiency  of   the  evidence 
to   sustain  a  verdict  against  the  party  making   the  motion,**    that 
upon  such  a  motion,    the   court  is  not  authorised  to  weigh  con- 
flicting eridence  and  decide  disputed  ({acstions  of  faot  in 
issue,  but  that  the  parties  are  entitled   to   the  verdict  of  a 
Jury  upon   the  controverted  questions  of  fact  in  the  ease*     The 


">»•%  0a.».RG   arf;?'   isms  .fe»atsrr?Ji   ®<5f  i-s«(«  ^nr^sssfcift  ®'^-*   «s»"sot'xts»  h^%9l£» 
oJ   gni&wa*  X'i'^^'^l  ffiopsit  mli  «i  «©«afelvfs  si  s-xerij-   c&3«bjoorf  &!»J!>M8A 
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main  d^ftnae   interposed  In  thia  case  is   th»t  tJi«  boxev  of  raivins  , 

for   th«  price  of  whinh  this  suit,  w»it»  brought,  ^mre  r»ot  of   the  kind 
and  quality  of  ralsine   specified  in  th«   contreiot;   «nd   th«r«   ie 
evidcnee  fnlrly  tending  to  ^row   that  d«f«na«.       The   court  was 
not  authorised   to   decide   that  disputed  ftueation  of  fact,  Injt  the 
Aafend^int  was  entitled  to   the  ▼«rdlct  of   the  Jjury  on  that  <iue«ti©n, 
and  it  wae  therefore  error   to  direct  a  ▼erdlct  for  the  plain tiff a. 

Ahile  our  conclusion  in  this  respect  neQe«r,arily 
requires   that  the   cause  he  rsmanded  for  a  neT»  trial,   we  may 
properly  add   th«,t  we    think  there   ie  no  force   in  deferjdnr.t'a 
contention   thnt  the  alleged  contract  »Ai&  not  onitui&l. 

The  Judgment  is  reversed  and   the   sauee  rejsskndedi. 

Gridley*  P.  J.,   :«md  Bumfls,   J.,   concur. 
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JOHB  A.  COftBO?  et  al.«  } 

Appellees.  )     APFKAL  ^ROM 


SUPERIOR  COURT, 
COOK  COulJTY. 


ISABaUJE  GOaBOV  GR/vHAM,  )        ^  A  ^    T     ^         /n 

Appellant,  )       ^^^    ±«Ale     O 

Mli.   JU3T1CV:   FITCH  DaLIVEaSB  THE  OPIKIOK  OP  THS   COtTRT. 

By  th«   terms  of   the   last  will  and  testansct  of  Michael 
J*   Cor^y,  deceased,    the   reeidue  of  his  property,   @xe@pt  certain 
articles  of  personal  property  given  to  his  wife,   after  the  p»*yment 
of  debts,   funeral  expenses  and  the   costs  of   adninistr^tion,  irns 
devised   to   truBtetis,    to  hold   and  oum^e,    to    collect   the   rents, 
issues  and  profits   thereof,    to  piqr  over  the  entire  net  income   to 
his  wife  during  her  life,   and  within  five  yeisrs  ther«»after,   to 
dispose  of  the  properly  nnd  distribute   the  prot^eeds  anong  hie 
children  as  therein  directed.     The  trustees  wer*^  given  specif le 
power  to   sell  and  convey,  or  leaBe.   any  part  of   the  re&l  estate^ 
anda  generally,   to  manage  and   control  tke   trust  esttnte   *'in   their 
absolute  disttretion  and  without  li3iiti?>tion  rs   to   the   ehari^eior 
thereof,   with  sll  powers  with  regard  to   said  property  i«nd  any 
iaves Indents  or  reinvestments,   and  the  management  and   control  there* 
of,   that  I  Bsyself  would  hav«  in  person  were  1   then  living,  until 
the  final  distribution  and  paynent  thereof  as  hereiaafter 
nentioned*'* 

The  testator  died  in  1919.     In  Ootoh«r,i   19^4^   the 
trustees  filed  their  bill  in  the  i:juperior   court  of  '^ook  county 
praying  for  fi  oonetruotion  of  the  will  as   to   their  power  to 
lease  certain  of   the   testator* e  rerJL  estate  for  a  period  of 
thirty  years,  which  might  extend  beyond   the  period  fixed  fey 
the  will  for  the  final  distribution  of  th©  trust  eetatft* 


mm  OAm.'u. 


««Xis  t»  T»K»Q3  »A 


,1    *s^?-,i>,tv'.« 


-s-rwrf*  Xo"s;fn«ft   fern?,  .t-iroasteftsffi  «rfi    ?»m8'  t^Sstwain^vtttBt  'i©  3?«»«tf«*iroi 
Xi;f«u  »j&«lvXX  n^flrf*   I  9t®w  acat'9<{-  sfi;  »vjwi  Mm«»  lX«(.a^  I  #.«fl[i    »t© 

to  Ijoiir©)^  0  X0I  ®.t«Jfae  Xs»*"$  »*to*':«#s'9Jf   «rW   lo  iti^R^tso  9i««»X 
t<?  fe^xll  kolt^q  »d9  kttO^»4  ba&iK&  idniJ^i  rfoirfar  ,»g:e»x  T^'xt«W 


The  liill   stated   that  tiie   truatsi'S  hed  r  "oelYe<l  an  offer  froE  the 
United  Cigfxr  DtOKes  CawpRny  of  /■jaeriOM   for  such  a  lease,   nt  a 
rental  Bvertiglng  :|13,800  per  year,   the   lossec   to  expend  |(^.000 
on  the  property  during  the  first  ye^r  for  InqaroTem^nto  tmd  to  psy 
all   taxes  tmd  no^emmentts  during  the   terai«  but  that  the  txnistees 
were  doubtful  as   to   their  power   to  execute   euoh  l^fftse. 

Lnter,  an  amended  bill  ^las  filed,   omitting  all   f^llegntions 
AS  to   the  offer  of   the   '.'nited  Cigar  ii%9Tm§     Coapany*    'nd  praying 
for  a  conatruction  of  the  will  ns   to   the  power  of  the   trueteea  to 
leAse  all  or  any  pert  of   the  real  eatHte.     All   the  pfo^tiec  interested 
were  made  defisndmits,   ond  after  guardians  ad  Ijtea  had  been  appointed 
for  the  minor  defendrints  smd  answer e  of  nil  the  defendants  had  been 
filed,  and  repliontlons   thereto*  a  h@«(ring  v&v  h&d  and  a  deoree 
ebtered  finding  that  the  proper  oon»truotion  of   the  will  with  respect 
to   the  powers  said  ?iUthority  of  the   triiateea   to  lease   the  truot 
property   "ia   that  the  truateea  nre  eajponferttci   to  lease  froia  tinw 
to   time,   end  for  csiy  number  of  yisares  the  ii^le  or  sny  part  of 
the  trust  property,   and  upon  such  terms  snd  nt  such  rent«ils  as  to 
the   trustees,   their  surviTor  or  curYitrorsg  or  their  suooeaaors  in 
trust,  shall  be  deesited  proper  •** 

So  appeal  was  prayed  froa  th»t  decree,     i^ix  d«ys  after 
it  wae  entered,   Isabelle  Corboy  Gr«hea,   &  daughter  of  the   testator 
and  one  of   th?  devisees  under  Ms  will,  filed  a  croea-bili,  by 
leeve  of  court,   et?  ting  thnt  ©even  d»y»  before   ihe  decree  was 
entered,   a  broker  repretsenting  on*'  ;>B!ttuel  Donian  siade  a  written 
offer  to   ^e   trustees   to   talce  a  letvse  from  them  of   the   bsum 
property,   to  run  ninety-nine  years,   kX  &  rental  ef  ^15,000  a  year, 
the  lessee   to  ^a^  all   Xtxea  and  as^esaiHents   "and  to  spend  fit  least 
4100,000  in  improving  the  prop-^trty,    Uie  iaproTsments   to  revert 
to   the  ©state   »t  the  end  of  the   term  of   the  lens©,"     the   cross-bill 
further  jft&tes,   on  informRtien  rmd  belief,   th.:t  t»oni«n  is  s  man 


"jk«» 


»t^  iSO-£'l:  t^llo  rfM  hsvAjt^'yi  bad,  s-^iiiatn^  ^dt  ^ndi    k'siBia  Ittif  ptit 
u^^zs^^  (*it?   t/iil^  4si4  *«eT:«ii   ?»-^  jinti'sub  aiTi»:m3s«/^»jB  fens  a-?'. 

»»Tti>9fe  ja' Mi8  BiSJi  aaw  sar^^sif^  ^a#?»i^ilf  «ij««icf»»iX«r^>«t  fc.r?«.  ,.te»Xl'^' 
"Xe  ^*3*»«?  t«*«'*  *^*  ®X«{t»   srf^  *«t:^9t  '^"^  -^^dmsti:  vit,.i  tol  brt»   ^aetti   c^ 

lBa>.t1(3  «"^«fi>  xJ;*5      .*»«»!*&  fmM  m-il  &©^t<f  »»?^  X*»i|^«   »»•■■•      -^'.—v, »,:.)■;; 
iEe^«*B9t  «tfj  '^e  'Sf>:i-d}imfi  »  ^^stfisto -^etfTcoS  »XXorffliaI  »&»'»■  '  $$.■ 

t^  ,.iXi:d'«s«r2©  a  fcftXll:  *^XM  %|-i  'Xi*«4!f  39»iii»3>»  »ii*  t*  »ao  Jbi?* 
ssw  ^ft-ifoafe  aitj"   »'i»tM  «'^,ai>  fr^vsMI  #Af!i  8«i*»*«   *t%t/«a  to  fira^X 

em«¥!   i^tif   t©  af®j*J  aEi&'Sil  «ajs»l  «  s»aCitti   o*  Bffl«if««"xdr  »ri^   »f  t»lt© 

i^Rt*».r    ■if?    *jE*9fS'    Ol'ted*    *tl!P»««««M68(»    feK»    aaSKIIt    XX«   ^<I    CNf    »»»«»X    •^l* 

XXM-seoiJ*   siCt   '*,««.J!>«I  aii#   'It'©' iBWft*   «Bti'  "i©  feu©  wrf*  *,»  «*«#»•  s»itt   «rf 


-3« 

Of  l?rge  r«6ponHil>lllty  »«d  able    to   carry  out   the  tersui  and 
oonditions  of  such  proposed  l«a«i«»  and  th»t  the  crosa* complainant 
is  Informed  and  beXisTee   th^t  the  offer  of  Ionian  is  »  "better 
offer   thsn   th   t  of   the  United  Cigar  Store*  Coa^any;   but  that 
notwithstanding   the  Senian  otfttr,    the   trustees  are   intending  to, 
and  iriil«  unless  restrained  by  the  court*   enter  into   the  le&s* 
proposed  bjr  the  United  Cigar  Storec  Con^any.     The   crosB*bill 
prays  thet  the   trustees  aiay  be  @n,1oined  froa  entering  into   the 
thirty»ye sirs'   lease  and  msy  be   directed  to  accept  the  offer  of 
Donlan  for  a  nin^ty-nineoyears*   lease*     The   sourt  sustained  n 
general  demurrer  to   the   cross-Mil  nnd  dismist'ed  it  for  want  of 
equity*  and  the   cross* cosaq^lainant  appeals  from  that  order* 

In   the  brief  and  argument  of  sppellant  it  is  contended 
that  the  trustees  haYe  no  po'^r  to  le^ee   ^beyond   the   tens  of   the 
trust*  unless   there   is  some  exigency  upon  which  a  court  of 
ohaneery  duthorlees  such  leasee**     I'e   are  of  the  opinion   that 
appellant  is  not  in  &  position  to  make;   this  eontention   in  this 
court  at  this   time,     ohe  i»«s  a  party  to   the  original  prooeeding 
and  is  bound  by   the  decree  entered   sifter  a  full  he?  ring  In  which 
she  participated.     If  she  wrs  not  eftiafied  ^rith  the  original 
decree*   she   should  hare  appealed  from  it,   and  net  haring  done  so* 
esBBot  be  heard  on  this  appeal  from  the   subsequent  order* 

The  only  remaining  contention  1^   that  the    rKgulatlon 
and  enforcement  of  trusts  is  one  of  th*^  inherent  powers  of  a 
court  of  equity.     Conceding  that  to  be   true*    the  principle  has 
no  application  to   the  facts  of   this  ctme*     The  general  rule 
is   that  ^here  a  disoretien&ry  poorer  is   conferred  upon  trustees 
by  irlll*   and  the  power  is  exercised  in  good  faith*    ^iithout  fraud 
or  collusion*   n  court  of  equity  i*ill  not  review  or  control  it* 
(Crosier  ▼.  Hovt^  97  111.   23,   51;        DieicBon  ▼.  Uew  York 
Biscuit  Co.*   211  111.   468,   487;      2  Perry  en  Trusts*     g  g  510 
k  511.)      ••To  do  so  would  be   to  substitute   the  dleeretieii  of 


.  ,   .    lild-aao-?©  ai^?    .'^tEiiJsafitiiJ  ^^toOtu  '^j&^X'^  k»$iaV  imU  xdi  l»»Botc"s^ 

to  #m'.?r  reel  li  feawaJtMs^fe  brp^  IXitf^Bsoid  &iS*  «#  /iwa-auiMftlJ  X«%cn«it 

S>i»b^^tftm  Bl  ii- #n»XX-9fjtiS  1©  J-Ksamtf^.'^.a  fejta  1»itd'  mtt  ffX  „,•..„ 

@il^  tc  .ssT(»j^   $d<^   &iso^04^   »aNieX  aS  imti^  on  »'f«ji  •»»4'«(r«#  M(#  ^d/Cf 

X;*nisi*se  ^^  'tli't.v  ii)aJ:'5ai:^.«>}  ^ort  e;:w  6d&  11     .ijodf.?jqi;;6©Wi«<|  ^rta 
^aa  «K0l5  ^lyfid  mm  ham  ,ii  Mto-st  S»l«s<y<i«  9T«xi  JbXuojtiii  aii«  «»©S98i>. 

Ms&tt  AuodJtXv.    ^AiX^'%1.  &«308  iti  fcaaiotitsx©  aX.  tewo^  •rfi''  *•*>  «XXXw  x' 

»$i.  X.o'i^ftop,  t.®  wsJfcTST  *«a.  .Ulwi:  '^X«^®,  l©  *ii^oo  «,  ,«ipMt««XX«s»,  «« 

■.■■■■    M>&Ml.sXJmMM  ■■   ;xe;;..«R  -xxi  re  4jBSLAJU&feL«ia) 

■      CUf?  8   I      c^a.-^^iT'iT  no  tr^^^^  ^'      l^ftl*   »®®^   *IXJ:  XiS    .ji^oD  .j:i:«c«iJ;fl[ 


•4» 

the  oourt  for  fhi^i  of  ihe  trustee.*     (26  H.   C,  L.   1375,  |  S34.) 
Tlkere  ie  no   ch&rse  in  the  oro«a»bilX  of  btvd  f{»ith«  or  frrude  or 
eellUBion.   and  no  fBcts  from  which  either  would  neceaaarily 
«pp«ur,     A  coMp&riBon  of   the  lesbStt  offered  1^  the  Cigar  citoro» 
Cospany  with  wh&t  is  esXleged  in  the  crosc'-t>ill   to  be  th@  offer 
of  Dcnian.   does  not  ohow  that  if  the   truBtees  accept  tlm  first 
Hffer  snd  reject  the   aecond  they  are  jruilty  of  Wd  faith,  or 
fraud*  or  oollusion,  or  arbitrary  and  unreaeonablr  exercise  of 
power*     In   iii&  absence  of  »ny  auch  allowing   the  dsffiurr^r  ttB.^ 
properly  sustained  and  the   cross-bill  dituniseed, 

0ridl«y,  p»  J,,   tmd  B&mes,  J.,   concur* 


■■■^      ■■■-       <•:,  '^    .-,:         !ti       |,- 

i 


.V'Ifc. 


59      -      3087 S 


Appelleean  } 


242I.A=  644 


Appellants, 


MUNICIPAL  COUHT 
0?  CHICaOO* 


im,  JUStlUi;  FITCH  aSLJVERKD  THI  OFIHIOIT  Of  TKS  COURt. 

This   is  mn  eppsnl  from  sn  order  of   th«  Municipal 
court  denying  the  zaotion  of  ctt^'fendfinte   to  rstcate  »  .ludgment 
entered  sgRinst  them  \}y  confession* 

tiui  affidavit  fil«d  in  ftupp^rt  of  the  stotioa  etatea 
thet  in  May,   1925«   a  contract  miB  drafted  proridiag  for  4MB 
exdnHnge  of  certain  real  estate  o-sned  by  plaintiffs  for  other 
real  eet&te  owned  by  defendant*  utid  one   vielf  Coven;    th^t  the 
eontraet  «-««  signed  by  sill  the  parties   thereto  except  aoif 
Cewen*   who  vhb  not  present  ^hen   the  o theirs  signed  the  contract 
aa4  plaintiff  ff  undertook  to  procure  hi  a  aign^t^^ture   to   the   aesmg 
it  being  understood  and  agreed  thfet  the   contract  should  not 
become  «  blndirg  oVligation  on  ««y  of   the  partiets  until  he 
signed  it;    th^it  it  wr.®  agreed   that  ©ech  p«rty  to   the   sonaract 
should  ex«cut(°  &n(\  deliver   to   Uxe  other  a  judgment  note   for 
§1000,   to  be  held  &»   s^ourity  for  the  fj?ithft»l  perforBssnoe  of 
the   contract  end  to  be  forfeited  stn  liquidated  d«4inagee  in  o»e« 
of  d«f&ultj    thftt  defendants  executed   nnd  deiivsred    to  plaintiffs 
thoir  note  in  accerd&noe  vith  this  eigre*'ment«  srich  Is   the 
note  on  nhioh  ;)udgftent  wae  confee  ed,  but   ^rt  plaintiffs  rever 
executed   their  note  end  never  procured   the   signature  of  wolf 
Coven  to   \3m  contraot,  nor  did  plaintiffs  furnish  d«  fend^^ts 
and  \^olf  Cowen  with  an  abetraot  of  title  or  merchantable  oopy 


tie*!'  ^qm^r.^  <j^9i*£i?    s»»|,^ta^  «irf^   lis  '^  feeaaitt  *x5if  #aa*sl'ff©« 
■^j'^'O  #i:c?s.?.3f>t«d»'!:®®.  *!©  i^SislS"  t.'S  .Jc-.«.nr,tad'g'.  f»,^  jfWir  K'*»i»9  t'loW  JteA* 


th?^reof  s«  provided  by  the   contract;    thtt  uone  of   the  defend- 
ants hbd  any  Icnovledge   thiat  judga^int  h&ci  boen  confessed  on 
thoir  note  until   six  days   oefore  difendants  iaed«    th  ir  motion 
t9  Tsoate  »nd  for  leaira   to  dspfend  the   suit  on  its  merits. 

The  rule  is  well   settled  In  this  state   thst  courts 
of  lav  exeroiee  eiuita1»lc  jurisdiction  over  judgaients  laiy  oon- 
fessiona  snd  where  s  meritorious  defense   is  shown  i^ithin  s 
reasonable   time   after  the   julgnent  is  entered,   it  has  beeone 
the   settled  practice  to  open  the  judga»nt  and  allow  the  defend- 
ants  to  pl«».d  to   the  merits,   allowing  the  ^udji^ji^nt,  however* 
t9   stand  as  security  until  a  hearing  on   the  merits  has  been 
had.      (Lftke   v,   t^^'OOk^  15  111.   363;      Condon   v.,  Besee.   86  111* 
1  ^^ i     Oilohrist  Trttnsportation,  .^o,*.  y «^  Korttie.rn  Ory^in,  Co>^ 
204   111.    »1U.} 

i#i?  ere  of  the  opinion  tbKt  the   court  erred  in  denying 
the  motion  to  T&cate   Vtus  juu^qsent  on  the   trhowing  th&t  wa?  is&de. 
The  order  is  ttter«?fore  reyiftrsed  end  the   cause  rea&nded  for 
further  proceedings  not  inconsistent  with  the  yiews  iMrein 
expressed* 

Gridley,  ?.   J«,    and  Barnes,  7,,    concur* 


,1X1  S8   .M«M„^.-«M'«Jl     iS^«^   -"^^'^'^  ^"^  jSM^L.sJ^JSj^0     *^^ 
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PBOPLS  OF  JUM   3TAK  OF 
ILLIBOIL^, 

2efsnda.nt  in  Brrer, 

} 

)        CmUWAL  COURT, 
▼•■■■■■  }  * 

j       COOK  GOUBTY. 
Plaintiffs  in  Error.         ) 

im.  jua-nc?  FITCH  B  Liv-mi)  Tim  opiriok  oj?  the  cou.^t* 

Di?fer5dant!J  nere   convicted,   in  the  Criminel  court, 
of  the  crim  of  extortion  ^in  rr»«ner  E,nd  fonn  as  ciuirged  in 
the  indlctmeat  in  this  esuae."     Th©  only  two  count®  of  the 
indictment  which  charge  extortion  allege   t  -et  defendants 
unlawfully  and  aaliclousiy  threatened   to  accuse  om  John  F. 
2i»k«  of  a  oriae,   "towit:     Taking  indocent  lib«rti«»  with  a 
child, »  with  Intent  thereby  to  extort  mmm  him  »  large  aua  of 
taoney.  etc.     The  only  difference  in  the   tw  oounte  ch^^ging 
extortion  is  that  in  the  eeoond  count,  after  th«?  above  <^uot«d 
wrde,  u  ttdd«di     "a  furtiier  deeeription  thereof  being  to 
the  Bftid  grand  jurors  unknown." 

A  ^ury  wgtti  imived  imd  tlie   causae  su^itted  to  the 
court.     One  of  the  errora  ttusigned  U  that  th©  finding  and 
judgment  are  against  the  weight  of   the  fvidenee,      m  think 
thii  error  is  weii  fteaigned.     there  ie  no  cridenoe  in  th« 
record  of  any  threat  to  aeouse  Ziska  &T  the  criM©  naaed  in 
ttt«  indictment.     The  only  threat  proved  is  »  threat  to  arrest 
a  ska  on  the   ooiaplaint  of   the  supposed  father  of  tm  unneaed 
girla,  who  are   seid   to  have   told   their  father  thi  t  they  saw 
Ziska  Bitting  on  a  bench  in  a  public  p«rk  "playing  with 
hi«B«lf .«     Ziska  tesUfied  that  although  he  was  guiltleet  of 


'■^■'>:i^;M 


^^m.u.f.,  ,a, 


«'s;a<%im  ak  ieukSmtilm 


*%-h 


r^:'3'";9»4.   ^!i^ 


«#a«l>o»t»b  #*♦.[*  ««s^^A«  ««*!.? t«i3J^jt.»  ■?8'SJii£fe  i5j94.«*w' ^esfsa^jjil*^.. 


J5!9i*0.ij?>    S»y 


niii  ts^tjs   .j-mfoo  Jbooose   sift  nt  t»di  «|  tt«4:;?'|0df?c« 


':*,.»■»? onsi-ffu  riciut  fin^i^  isisj*  ^ili' 


"2- 

Bjny  such  offenee,  he  m>.s  nevertheless  induced  fey   the  defendant 
Dennehy*  who   said  h«  was  a  police   aergeRnt*   to  pey  him  ^e.Tsral 
hundred  dolisre  for  "c^eh  ^jonds,"   and  to  pay  the  eiuppofted 
father  (who  did  not  appear  «nd  who  vaa  not  identified)   $900  to 
•ettle   the  matter.     Both  defexidnntB  testified  ths  t  tJ-iey  nsfer 
•aw  Zi»k».  until   they  ^rere  arrested. 

If  iiiska'a  e\^id«ncc  «?*«  hellersd  by   the   court,   ca  it 
apparently  w?  s,   it  would  doubtless  hBV«;  been  sufficient  to 
oonvlot  the  dcifendent*  of  blactoBail  under  a  proper  indictment, 
but  it  neithefr  provee  nor  tondB   to  prors   th«>  chfurge  in  the 
IndictBtent  in  this  caae.     Under  this  evidence,    the  only   ?;rime 
or  aaisdefflesnor  of  which  the  dt^fendsjata  threatened  to  accuo^  hia 
wtHjB  th&t  of  inde-cimt  expc^ure  of  his  person  in  &  pul^lic  plao«|, 
which  is  not  the  critt«  c^.rged  in  tha  indictment* 

It  is  also  urged  thet  the   indictment  is  insufficient 
hscjjuee  it  does  not  doscrihc  any  criaa*.     \?hilc  we  thir>lK  there 
is  uaich  foree  in  the   arguiaent,  yet  we  coneider  it  unneoeastxry 
to  decide   tin  point  in  this  c  e«,   for  the  reason  that  the  ont 
idready  giT«n  in  euffici(?nt* 

I'he  judgment  ie  reversed  snd  the  oauae  rea»anded. 

Gridley«  P.  J»,  and  BinmeB,  J.,   concur* 


Xjstw©!!*  JffJri?i  \':jv«q  di    ,i«i!.8a'.ti^«   ijolloq  «  ©ow  »rf  hiss   «fi'«r   »'^»{t«sCl 
©*   005;Si   (b<^k"tl&nfih.i  $'3a  asw  oxi*s  b«ff  -Aaaq^^  ioti  lilh  orfw)  tsfitAt 

.fc«#s gilts  s*i:s8r  ^^aiij   iilrtu  js^a^J.  v«b 
"o^  iff  el  oil  Ilia  ni'^etf  s^vaii  ffie5>X;Sftfiml»  &ltf0w  Si   ««aw  T;X#iT9'XA(;q(ii 

miss,  mU  SsAdi  if^os-siwi- -^^rf*'  -^oTt  ♦asfno  «iitt  ai  I'wioqt  9di   stJ>lo»b  ot 

,      .,.,■■      ;,  ■       ■      -.-•,-      ':■;"      ;.,■:;•:■;     ^-''-'^     ***     ,■■■>-   ^ '=  ;> 
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The  People  of  State  of  Illinois,  defendant  in  r.rror,  v.  Daniel  J. 
Deimery,  plaintiff  in  error.   iJen.  No.  50,878. 


<^A 


•^prosecution  for   extortion.      ^Judgment    of  oaiviction. 


Srror  to  the  Municipal  Court  of  Chicago ; 

Superior  Court  of  Cook  county; 
\.ppeal  from  the  Circuit  Court  of 

County  Court  of 


:he  Hon. 

n  the 


this  court 
AflSrmed 
Reversed 
Reversed  and  remanded  with  directions. 

Opinion  filed 


county ; 
county; 
Judge,  presiding.   Heard 


division  of 


at  the 


Rehearing  denied 


term, 


Presiding  Justice 


for  appellants, 
for  plaintiffs  in  error, 
for  appellees, 
for  defendants  in  error, 
delivered  the  opinion  of  the  court. 
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PEOPLS  OF  THS  STATE  OF  > 

ILLIKOIS,  ) 

DeTendwnt  in  irror,       )   JSROR  TO 


▼. 


) 

)  CRIif'IBAL  count, 

i  COOK  COUBTY. 


Plaintiff  in  Error.  )      ^  t: /W    X«il«     O  tc  Q 

) 

1£R.   JUiiTICE  FITCH  BSLIVmKD  THB   OPIITION  0?   THE  COHRT, 

Defendant  wrb  oonvict«d  of  extortion  ^  thresta 
"upon  ih^  indictment  in  this   c^usOe*'   sml  ^sentenced  to   six 
months  in  Jail  and  to  pay  &  fine  of   l&OO.     The  Indictiaent 
consists  of  two  oountB*   the  first  of  ^Ich  charges  defendant 
with  unlawfully  and  malloioualy  threntening   to   ticcuse  one 
Jfii^colB  Vriend  of  e   crime,  "tOTrit:      Crime  sgainst  nature," 
with  Intent  thereby  to  extort  money  from  hla,   etc.     The 
second  count  is   the   etrd&e  except  th&t  efter   the  ^irords*    **Crime 
against  nature,"   lis  Bdned,   "s  further  description  thereof 
being  to   the  grand  Jurors  unknown." 

A  Jury  waa  mtlTed  and   the  evidence   consists  of  the 
testimony  of  Vrlend«   the  proee outing  witness,  on  one   slde« 
and  the  defendi^mt  on  the  other.     The  d<  f  end;isnt  merely 
tsiftlfled  that  prior  to  his  arrest  he  never  sav  Vriend. 
Vriend  testified  that  after  he  h&d  come  out  of  the   toilet 
room  of   the  Illinois  Central  depot  et  aandolph  street  he  wbs 
arrtisted  ^  a  man  -  not  the  defendant  -  who   *'Bhowed  him  « 

star;"   that  the   supposed  police  officer  took  hisx  Iback  of 
the  public  library,   end,  with  enother  man  wh'?   csme  up. 
Induced  Vriend  to  p»y  them  ^300   "to  btil  me  out;"   that  these 
unlmown  men  promised  that  the  money  «ould  be  given  back  to 


0V8CJ€      -     Sd 


a/EtT     ,!>.f^  ^mM  MOirt  •^jft^oM  I'-f^s^ssis.  o*'  tJ^^'iw*^^ 

;ts*i:J:oc?    erf^t   to  ji^o  eisoo  fyixti  »A  ts4M»  ^srft   b9lli;#«»^   fcKaiiV 
t5!{S3£E^   ,^&m   »;*wo  ®xa  XJt^-ser  od'»'  Oi)S.$  mmii  ^(Siq   stS  fia»i-x7  bmatmt 
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him  as   eoon  Re   the   o.>3C^  we-b  decided;    that  two  months  let#r, 
defendant  cnrae  slonR  with  oii«?  of  the   unkno-mn  !'*n,  who  eald 
he  got  into   trouble   vt  the  police  strbtion  beceuee   Vrlend'o 
bonds  vere  not  high  enough,   and  wanted  #300  norc,    which  Vriend 
thereupon  paid  to    the  defendant;    th-t  two   dRya  later*    the 
defendant  «g<<in  csall«d  on  Vriond  end  induced  hits  to  pay  hint 
|600  sore,  ©nd,   afterwards,   flOO  "for   the  judge." 

As  (turning  all   thio  teetinony  to  h<»  true,   snd  it  m>B 
apparently  believed  by  the   trial  judge,   it  haa  no   tf?ndency  to 
pro Ye   the   charge  alleged  In  thp   indictment.     There  is  nothing 
whatever  in  the  evidence   tending  to  prove  m.  threst   to  ftccuse 
Vriend  of  the  crime  against  nature. 

The   .ludgment  is  reversed  and   the   C£<.use  rerorsnded. 

(iridley,  ¥*•  J*,   and  Bameo,   7.,   ooneur* 


,i®*jjX  «j^.t«oia.  cx^i  *.>uil    ibsbio'nti  s-'isr  sfU'O  »rft  «a  rfoee  «a  fljiii 

fcH9.HV  dstldyf    tS'«iiM  00?;|    J03it«s.w   b«a    tJ!<^w©x»a   r£t»i«C  lOfl   »'i»w  «i3«iiMf 

^&%uimR  t&nXiensiS  9mit^  swSt.lo  A«»liV 


.'  '■■       <      '     ■''  ..-■■•  ■-■   ■•■■       ii^ffi. 

■   --■'    .:  '  :.',;     ■"^-l-<'„,;-.:■^.  *«? 
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Befendsnt  in  Irror«  )     SIROR  TO 


242I.A*  645 


V. 

)  OiP   CHTCaCK). 

) 

B.  0*   JOS'PH  et  el..  ) 

1  lainUff »  iB  arr«r.  ) 

Sm,   JUbTICS  FJTCH  ]3.SLI'/:S!SB  TJC^  OPINIO??  QY  fMi   COl^t, 

Thia  writ  of  error  is©'k»  to  rerers*  &  Judgment  In 
favor  of  th*  plaintiff  in  &  replevin  »ttit.     th«  defendmnls 
B,  a.  ffd8«ph,  being  indebted  to   the  .General  -Fwmitwr*?  Ceapany 
ia  th«  sam  of  I964.&C?  for  m«reh^<Bdi8«  purc)mii!«ii  hy  the  former 
frea  the  latter,  «x«out«a  hi&  oh(«tt«l  atortgage  conveying  the 
property  in  question  to   the  furniture   company  as  sf curity  for 
»aid  indebtednese*     The  aiortgnge  vrb  duly  f^oioaowledged  «und 
recorded  on  June   5,   1922.     By  it«  teras,  ^^oeoph  agresd  to  pay 
the  debt  in  JBonthly  in»ti>J.liB^nts  during  u  p«?riod  of   thirty- 
five  Months  and  the  finia  pj^yiaent  heoeae  due  on  April  SfJ,   lfJ28» 
3'oBeph  failed  to  moke  some  of   the  paynenta  jsmd  T«*ien  the  final 
p«y«ent  heosoe  due  he  owed   th«^  furniture   coirrpany  «  beienc®  of 
|460,     On  MAreh  21,   1925,  Joseph  gave  hie  note  for  $150  to 
defendant  L.  U,  ^nite,   doing  buainesfe  lis*.   th«='  Loeal  Loen  Coiapsny, 
and  to  ae^uire   the  e&me  geve  his  oh^y^tt^^l  jaortge^ge   to  »>nite  covering 
V3»  Bame  property  previously  w>rtir)^«<^   to   th@  fumitiure  eoapany. 
7hi«  Mortgage  wae  acknowledged  before   the   nlcrk  of  the  ttunioipi&l 
oourt  of   CM.cagOM   though  not  in  the  diistrict  in  ^ioh  Joseph 
lived.     The  replevin  ssuit  wae  brought  in  June,  192S,  and  the 
rroord  ahowe   that  on  the  replevin  writ  ^e  properly  was  taken 
by  the  beillff  froie  »  warehouse  where  it  wss  stored,  on  June  24, 
192S«  tm&  delivered  to   the  pl&intiff.     Tlie  i^le  cfuestien  jn* 


mm^.    -    »» 


.'."frnwotJ  mmTZ'^myi  ^hmm9  wet 

(  ■  ti'X'VStS  fit  «^t4#«i«i€     ■ 

»j|*  't^ffiijovsKia   a^ja-iJ'XQBT  f  »J'#/.u'ii5  «lii  fos>jruo»j!i»  ^us^J-aI  *C*-  moil 
^fif'r  a^   h'i!S>T^K  iiq9^&Th  ,«H^»#  a#i  X'^     .SSOX   a<'^   !?)esu'&  «©  fcaftnteodu 

9$   OffI-:!   rtG'^.   »3r®a  sirf  svsa  rfi^6>«0X»  ,5!S<?X   ,X5-  /{©^s^M  «0     aOd^l 
®,lt  Ms9   ,ea§l   »*?««■&  ifU  *rfs'jof#  maw  #.$«»  nlV9Xc|»f  -arff     ^fcariX 


▼olvod  ia  whether  tl&«  li«n  of  t]»@  first  aortg&gfi  h^^d  «t>i$ir«d» 
g»«st«  (^usic^tlon  i»  r«d9««i  «i,1»out  tl^its  validly  of  thft  seeoaH 

a»rtg«tg«}«  Vut  &8  ^»«  regard  the  o&ae«   th^^t  quctstion  i»  iawi^^terlsl* 

ly  thi   teraiei  of  scotloa  4,  6hiQ|t«  9b,  of  the  H^TieeS 
^ti'tutes*   &&  tasendedl  in  1@21«   the  |)l«»,intiff  *&  mortgage  wt^m  goM 
and  v»liti  froK  tfee  tiia«»  it  wse  file4  for  I'^scHsrci,  vlai»,  lun« 
6,  l^iaa,  unUl  ninety  days  after  ra^turi^  of  tJw*  ««tir«  d^bt, 
thftt  is,  ufitil  nlHtty  dr^t^  &ftet  M^riX  29,  1925.       ithin  such 
ninety  sii^s  t3a«  rsplevin  mxit  wks  ferou^t^t,  wart  «t  tb.«  tine  lli« 
proper^  wats  taken  up<»n  tJxa  r^ple-yin  »rit«   t3a«  plaintiff's 
ffiortgfege  Wim»  by  tlie:  «a:pre8«  torjss  ^f  ttee  «t«.tttte.  »  vmlid  li«tn 
ttfwa  tlai©  property.       Tlte  8o»t®Rtlan  ©f  plfelntiff  in  «rror  to  the 
©©ntr*.yy  overlaolct'  ^r  lgn®y««  tto«  am«n<Sss.«nt  «bii4«  in  1921  to  th«r 
etfttut®  afeove  aantienwd, 

Ihft  ^u^icsBent  in  plaintiff  ♦?*  fr^voj*  wj>s  «&rr«et  imd 
it  is  sffinae4. 


■     ■  ■      -    ■■       ■-•"'•.•'.   '     .  •■'■■!' j^fr.,    >  ^'     .■'    r'Xf,k'^:*^-^^>  I 
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PE0PL1£  OP  TKiii   iif  ATE  0?  ILLIHOIS 
ex  pel.   MILUiii-:JD  LOHDKU*. 

Appellee,  )     APFSAi.  msu 


▼• 


ilUHICIFAL  COUrw 
OF   CHIC AGO. 


Appellant* 


MR.    TOoTICK  ntCli  BixLlVVlKED  TRi;  OPIHICS   01?  THE   COUET. 

This  appeal  it;  fro»  a  Ju<\«»ent  e^i^i'i'^^  th*  di&ffndant 
In  a  b^^ateiPdy  proceeding,     the   trial  *r»  bc'fopc   the   court  Tdthout 

a  jury. 

It  is  first  contended   that  «w»   court ••  finding  ie 
manifestly  agfiinat  ths  weight  of   the   «vid«nce.     Counsel  correctly 
state   thf-t   tjjere   ie  no   dispute   &c   to    the  facta   'exoept   the  actual 
act  of  intercouree,*   and  in  this  re  Hspfeot   the  testiaony  of  the 
rel&trix  and  the   defendnnt  ie  irreeoncilalaie.     All   the   wltneese* 
agree   thAt   the  relatrix,  her  eieter,   a  Mr.  Bpetein  end   the  de- 
fendant,  aftar  attending  a  drinkini;;  psrty  where  all  beeoae  aaore 
or  leeo   intoxicated,  went  to  dcfendnnt'e  room  in  a  hotel   "to   sober 
up,"  and   there  all  four  lay  an  his  b«d  far  an  hour,   during  idiieh 
the  iighta,   n«  Ipstein  testified,    »ere    'on  and  off,"  and  were   "off* 
once  for  five  ainutee.     In  view  of   the  ijgree«f»nt  of   «i«?  ^itneaeea 
ae  to   this  extPi%ordinary  etete  of  facta,   it  Is  not  to  be  wondered 
at  that  the   trial  judge  believed   tn«    teitijaony  of  the  relatrix 
aa   to   the  remaining  fact,   instead  of   thf  t  of  the  defendant.     The 
trial  judge   oew  and  heard  the  witneesea  and  sf ter  reading  the 
testimony*   we   are  unable   to   Bay  thnt  hie  decision  fcs  to   the 
credibility  of   these  witneeeee  wne  aanife'tly  wrong* 

There  w»b  no  error  in  auataining  the  objection  to  a  le«d- 
ing  question  sisked  by  defendant's   counsel  of  kl»  ows  witneaa. 


l\    T  G  K 
mm  -iKm^. 


^jdmmj.  a^mum  »i«i^,x» 


•r 


,«Ifm  «13OTHA 


I&uiiir*  '^di  5'<8i3<Jx«*  a;?»st1:  ©«£*   o#  a.«  ai'iffig.iii  ©a  ei   •■^auf.t  ^rfri*   s**^e 
tlaxdw  '^"i^^Mb   »7£<ori  wi  'xt^J.  fcracf  aijd  rec  ^l  'suo'i  Sle.  mitiif  bttm  *«ftt 

♦  giK'^'Kf  x£j! s.^tlrvata,  saw  ai?s«»n^lw  «Si>jU   1«  xiHidlhvts 


-au 

Spst«in>  Xa  mty  event*  the  ruling,  even  if  erroneoun^  ^rmu 
httraleBs,  n^  the  smeifer  sought  by  the  qittestion  had  nlr«u4y 
been  rolunteered  ty  the  witnesa* 

the  ^ludgment  is  affirmed* 

Oridley«  P.  J«,   end  Bamea,   J.,   concur* 


«s» 


.■■-.. '>'''■' 


>.'*'.         -^ 


■^    ■-'i-'i'^.''    ^;<;^    .':;'«'f-i;{   .i»**|#i(f[jM.%' 


""^  -  '''*''  2  4  9  T  A 

■^     ^^    ."^^        j_    tf  -  i  s 

JACOB  iijmi&uont  ) 


) 


▼• 


J^p«Ilwnt,  )      APPUAi.  FROM 

MtWICIf  Ai.  COURT, 
OF   CKIC  GO. 


ifel.   WtiTICS  FITcH  DCI^IVERSD  WB  OFIKIOB  OF  TfilS  COimT» 

'^hls  la  a  suit  for  m&l  estate   comnisfiiona  In  idiich 
tb«r«  WRS  a   trial  Ijefore   the  court  without  a  jury  and  a  finding 
and  judgment  for  the  defendaat*     Th«  plaintiff  appeals. 

There  is  no  MXX  of  exceptions  or  stenofrnphio  report 
of   th«   eridenca   telcen  upon  th«   trlnl,   Isut   the   Bt»tft»pnt  of  fsots 
signed  by   th«   trl&l  judge   etatea  th.'t  d:  f  end^mt  etsploy^6   the 
pl»intiff  aa  R  broker   to   s«ll  her  property  and  he  proiuced  r 
purohaaer  with  when  the  dnfend^jit  entered  into  «  written  eon- 
tract}    that  lilt  the   st^Be   tlsae   this  eontr&ct  »a^   signed,   &  written 
agreement  m-\e  aade  \rf  the  plaintiff  and  defend ^nt  regarding 
oonniaaiona  which*   after  reciting  th^t  plaintiff  had  procured 
a  furehaeer  for   the  a^ile  of  dt^fendr^nt**  property,    "as   shovn  by 
a  oontraot  this  day  executed  beteeen  her  «^d  Helen  Itta  GoodaMm*'" 
state  a   that  it  ia  agreed  that  the   total  ooMmist^ion  to  be  paid  by 
defend^mt  to  plaintiff   '*ohall  be  the   &\m  of  $1000*  n»d  ehall  be 
due  vhen  deeds  oontes^lated  in  aaid  oontrfstot  are  d'^?liTered  and 
Qon8id«>r&tion   therein  oontraoted  for  paid;*^   that  three  laonthe 
later,   the  parties  »et  by  appointannt  at  the  officf^  of  defend* 
ant*&   tittomey  to   conauasaate   the   sale  and  thi«t  a  dispute   arose 
regarding   th;:  macMnlng  and  effect  of  a  provision  of   Qie   eon  tract 
of  aale  req,uiring  the  purohaaer  to  glTe  ii  tifiird  mrtgage  for 
#22,800,    **due  and  payable  at   the  Katurl^  of  the  aald  flrat  and 


i 

ffl®.'ti'j*  a  ftft'Snaloj   aaw  l9i.ri,rffsia   aJtiif   SftU?   awsss   -siii^  ^.«  iaiif    i^oat* 

"jWasthOaC  «15'H  «»X4H  fcaa  i&jf  ftsaM^-atf  Jb^i-yissx©  'r,tft*o  » 

smI   £X*:-!a    £>««   iOCOIf   Y&  mm    mif    «itSi  Xl«<l»*'   tits' «4«i«  m  *«»feB«l!al> 
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second  asortjieg'eR,   in  the  mannstr  following;     the  purohaaer 

ftttirgjateee^  tn^ya^^  on  sfilfi   third  mortgufiii  incU°l>tedne8B  the  sum 

of  05000,  on*   towlt*  «Tune  10,   1926,  or  more  at  hie  option; 

third 
th«  balenee  remaining  due  on  aai^njortgags  mtter  thR   aaid  pe.y- 

a»nt  of  18000  when  it  mitarea,   R.a  herein  mentioned,   to  1m|i 

ovidenqed  ty  a  neiy  laoytgi^e  in   th«   Toms  of  in   second  mortgage  on 

said  described  premis^Jt;,   payrible   in  monthly  in«t»llisent8  of 

:5500,  *lth  ir.ter«8t  »t  th»  r«>t«!^  of  6  per   oent  p»r  «nnum;  *   ^at 

the  ptwchseer  tendered  hor  thirty-oix  unwigned  notes'  and  h«r 

unsigned  trust  deed  neouring  the  n^tm,   th«  first  of  whloh  notee 

was  for  ,^5(>00  and   the  others  for  |800  «£ioh;    that  thwse  noteis  and 

truat  deed  were  refused  "by  the  def«ndent  beottua*  hy   the   teriBB 

of  the  flrot  aortgB^e,   S33900  was  due  o»  Ju»«  10,   19S4,   end    sgSOO 

oa  JTune  IO4  1925,   and  also  b«CAuee   th«  oontr^ot  required  the 

payment  of  $S00O  en  Jun«  10,  19S6,   to  be  gUi&r&ntced;   itAi«r«upoR 

the  purchaser  left  the  of  floe  of  dt^fendeat's  rttomey  to  bs- 

eertain  whether  or  not  she  could  coMply  with  the  contract  hy 

ol)t««lnlni;  &  gu«ir»nty  for  the  pt^aaent  of  said  |B000  note;    thstt 

the  notes  nnd  truat  deed  were  never  sij^ed  and  no  cJeeda  were 

OTer  delivered;    tJiat  thereof tsr  defencUint  filed  a  "bili  ags^nst 

the  purchaser*  Helen  Qoudaan,    to  reaove   h  cloud,  and  the  pur* 

chaser  filed  &  croes-bill  for  Rp« cif ic  performance  of  the  eon- 

tTfeCt;    that  thereafter  is  isettlestent  w«i«  arrived  ft  between  the 

d®fend(«nt  and  the  purch^^eer  "by  the  return  t©   the  purchfteer  of 

the  #3000  earnest  ssoney  which  had  bs«n  paid  nnd  the  diamlss«l 

of   the  bill  and   the   oros&*'blll« 

Upon  the  f&cts  thus  stated,    tiie   court  held  that  the 

word    'guarantee*"  in  the  olauee  ivbove  quoted  is  anbiguoue,  and 

at  no  pvidenae  was  offered  hs  to  the  intention  of  the  p«rtl«B 

«lth  reference   thereto,   the  court  cone trued  it  to  mesB  that 

defendant  had  «   right  to  deaend  &  guer&ntor  and  to  refuse  to 


*,«(€?   •*  ;sa0nrtf5  t'Stj-  fn':^^^   tftq  S  &©  ts^'t-s  ©tit  ta  *B«'.f^^!ti  ritiw   ,0C^# 
..^311  e8(J'.®as  mmti  -t5,xft    ;iisvM6  OO^i  -ssjlt  ai»rfi^«  i«rf#  Araa  00(i<2.|   lot.  fiuaw 

^£.iii  i^SQst  OQ(^f  sJU^s  '5»;.^(R»f*-'i,*qr  »ii#, -jol /^^narjftijn  a  ^iBl«i«*<f© 
*sni«8^  IIM  a.  hunt  t«t5bn©tf>f5  •joJ'tivn^eitU  fmi$    ifeais^Jtiarfe  "xar* 

Mmitmnlb  mi^^  fern?  bj^m.  m'W^''  f^^  ifeMw  fwf^wa  f^^fnsi^  OQOS#  ,«tf# 

•  i:J!:|-^«'a»p*s.&  0rti  btm  Hid  <Ml,t  )9 
s»rf#   ^«?£t   fcliSii  ;Jtuod    »4*    ,ijGJ'rt5'K   »i}M   'st&tit   94^    «V^i^  , 


-3* 

conBUsafflfite   tbe  destl  for  ffiilure   to  pro-ridf  euch  «  ^er«intor« 
•airing   tJjjjit  tfiere  wa»  an  honp«t  dlffereno*  \>«t«tten  th«  p«rti«ii 
»•  to   th©  meaislng  of   th«>  word  Kbo^e  mentione<l;   nmd  the  eourt 
Uiereupon  entered  ^udipueBt  for  tfcw*  d«fendiant. 

Plaintiff  contends   thnt  hi*  GoasiaiBsion  vv«»  *arn«d 
«h«n  th«  eontrnot  of  Sf^la  wsio  signed.     This  «K>uld  ordinmrily 
}»9   true*  Twit  in  tiiie  case,    the  plaintiff  agre«»d  in  '«rriting, 
at  the   tiia@  of   th@  execution  of  nuoh  oontraet,    th^it  his 
oomisission  should  be   the  etua  of    ilOOO.   which  ahouli^-  be  due 
"whan  deeds  conteiaplated  in  asid  contrsct  Rr«  deliwred  imd  con- 
8id«rBtion   therein  contracted  for  paid."     We  agree  with  thet  con- 
elusion  of  the   trlftl  oourt  that  the   contrjvet  ia  ajabiguous,   hut 
•ppears   to  aafj.n  that  it  ^fiu  incuahent  upon  the  •purchs.wer  to 
gu^irsntee   th®  payment  of  the    |5000  not*  in  Bome  form,   and  r»e  the 
purchaser  did  not  Goaaply  with  thie  provieion  of   the  contract, 
tto«?   failure  of  the  parties   to  aonauBSimte   thif  sp1«  vmr-  not  due 
te  any  fi^lt  of   the  dsfendMnt.     Under  nuoh  '^ircunstst^xnces,  plain- 
tiff  *•  own  agreement  prsvente  hlK  from  recovering  any  coRSJnifsistion. 

The  judgment  of  the  Kunloip&l  oourt  i»  pf firmed. 

Oridley*  P.  J.»  <md  B«xm«s«  J.,  ooneur* 


^fitfi^A^  mm   miimi-*!r€  r!Bft'dtJs>'%%il>  <fj4&«Off  'tis  «.*»  i»"S9rfJ'  ,^j»ii^    ^rsi^ii** 
«tf<«ib««»t**Bi  ftil'f  "idt  vffj«MS^x».t  ilia's ^«»  «©<|«a'x.!ii!»«i^ 

«$«i^  .t'ss'»  rfi  &»s?t|5,-s  ITs.l^mlftici'  Wilt   .j,!Siaij»i>  sBi/i*-  nl  tatf  ^ftmi  »tf 
®«f&  \-%rf  Mu'MiQ  dvtsi'S!  tSOOii'  "tf*  m*?«  ada   &<?  I»,ti(®.riffi  Hoi«eJ»;w«S' 

salt  »)»;  foKe   tiSife't  «®a§  s?l   »#©it  t}Os.i&if    »Hg  to  #»»^iSttv:a«j  silt  9»inai'xiiyf, 
e<»«ft  ioR  s^-:w  *j£j3fl  %rt*   ft^rti-sesyMjaoo  «#  a©|*i:.a(|  »j^  to  avJwXi^l  .i»lt* 


*%i^n&i»  t^%  ^&9m.u^  htm  »*t  *t  ^'%MbixO 
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Af»|»eXXe<»t 


J.   «.   KIWOiiBU-^y  and  S,  i..  TiOACH,  J 

doing  >?u8in«8K  und^r  tl^e  firm  )         0W  CRJCACK)* 


Appellant. 

Thlii  is  &n  appeal  1^  l@«i@»  1/.  .Ro«.eh  fren  »  Ju.#ipniit 
foi"  1138  entered  figalByt  bt»  and  »T.   *,  Klngafeury,   ?rtso  t»«r« 
»tt«d  iointly  as  "doing  ImsineBs  un(i«?r  th«   flr«  nfime  of 
Kingisbuiry  St  Hofesh." 

Plaintiff's  6l«sliB  Is   th..  t  4«f«5ni3ant® offered  to   b«11 
her  1100  8hft,r«s  of  class  U  steak  in  »  building*;  eerporatlon 
tril3tieh  had  mit  ceiaplied  with   the  lllinoifi    >eouritice  h&wi   th«.t 
8h«s  jjttid  1100  to   the®  on  account,   whlcto   they  «igp»«d   to  return 
t«  her  if  she  m-^m  un&Mt  to  conplete  th«  irurohasffs   ^m.t  »h« 
dflttiunded  th«  return  ©f  ^tm  asoney  |>«icl,   **faich  tlftey  refused, 
ftnd  the  Jud|^«nt  ia  for  the  &um  she  paid,   ^th  attorney's 
f««s. 

th«  evidene«,   which  is  not  corrcetly  «il36trftot«d« 
t«nde  to  iprov®  that  plfiintiff  ajnd  h©r  husslsand.,  now  des««^««d, 
!?«.■»  jtn  adY<!}rtise»ent  ia  a  ntwspeper,  of  '♦'^■ingBhury  *  Bo&ch,* 
r«lsting  to   the  sale  of  ap^rtaents  in  a  t«<anty*si3c>at9ti&rt]s«nt 
huilding  in  ChlCftgo;    thst  th«y  cslled  »!  tiie*  build.i»g  «nd  *er« 
■wt  Iqr  th©  d€f©nd«mt  Hosoh,  ■»d'i«  «hoiiii«<i  th«i«  s  five«>rooB 
•o«»oper»tiT«*  »p:irt»«?r!t  in  th®  ^anlldlnf^i    thet  aa   they  •nmrt 


->.  ?  .i- 


%8^ 


•y 


ads  S'.wjrfa'  laftMo'?*;^  jsii^,  BdreX<|Ss«o  ©^  «Xd'«rt*?  siw  mki  tl  "lari  «^ 
,fc9ijsf'tflt  ^j#  s^&lsiw  »l&i<sft-  '^©ntsai  «krijr  te  mtwlot  ■»ffi  &**««««•.& 
a*t!^*.<rratffjs  ifcf.Jw   ^kl^q,  ada  mb«  (jsil  toI  aJt  *iK«isssib«t.  ed#  &«« 

,fo®«^?.«'!?»fe  wort  ^tnn^iifM  "XQil  hstrf.  'i1iint»lsi  *«MiJ  svet^  «>l  afcift*^ 

mmf  btui  B«15>X4,W!^  ^>if;»   le  jsaXI«»  x**'''  ^**^    jo®a»tit.t8  flMt'  "^llitka^ 


goin^  out,   Kingsbury  &pp^nr«d  end  eng«<iK@d  then  in  a  e«nT«r» 
SAtion  in  which,   appArently,    iosoh  did  not  |>«»rtiol^atO!    tliAt 
Kingsbury  told  hsr  "thttt  «ae  his  o«n  a^inrtnent*   but  he   ^i^uld 
like   to  dl&poc<»  of  it«   nnd  h«  viouln  riT«   the  1100  chsiroB*' 
(of  stock  in  the  building  corpor&tion)    *  for  ^9u^;"   that 
pliKintiff  and  her  Inieband  were  willing;   to  buy,   ond  «o  ati^ted 
to  KingsbU27,  on  oondition  tiiat  they  could  sell   sBome  bends   they 
ovned;    and  finally  f^ingsbury  prev»>.iled  on  the  pl«dntiff   to  give 
hia  her  eh@ck  for    jlOO  nn  evidence  of  good  f«lth  and  as  cAmeet 
G^ney,  upon   the  und  r»t«anding   th&t  it  «^uld  be  returned  to  her 
if   they  were  unable   to  disiTpoee  of   their  bonde;    thet  the   eheek 
W!Ji6  mode  payable   to   the  ord^r  of   "Kingabury  i  Hoach*  end  wro 
turned  over  by  Kingsbury  to  iiofech,  who   s'ndoroed  it  a*  fellow*: 
••Kingsbury  &  Hooch,  Hoaoh  Building  /.oct.,*  end  depoaited  it  to 
the  credit  of  the  l?:tter  f*ccountj    tiii^t  bein^  unoble   to  dispoee 
of   the  bonds,  plaintiff  regueated  the  return  of  h^r  dspoBit. 
first  froa  Kinij^abury  tmd  r-f  t^rwsrda  from  =«oachj    thf;t  Kingelmry 
proGoiBea    to   return  it  but  did  rwt  do   so»   and  Roaeh  »er«i^ly  said 
it  w^te   ''up   to  Kingcbury."     Ho  vch  udaitted,  upon  the  witness  stand, 
th&t  ho  hod  tAlked  i^lth  the  plnintiff  %bout   the  easle  of  an  j>»psrt- 
swBt  and  fc'i«dtt«d   that  he  r-fjo^-ived  her  cheek  and  deposited   the 
SMse   BS  ubor9  atc'sted.       He  d«>nied,  however,    %h%  he  atteagpted   to 
sell  way  stock,    etjying:        *  e   were   ealiing   sp^rtaipnto, "  end   that 
*in  selling   the  building  you  don't  sell   thf^   ^tock;    th«   stock  is 
given  to  hi»  u«  «  votinir  power  and  not  aa  a  vsltte,"     The  «yid©n«« 
further  ehows  that  the   title   to   the  building  stood   in   the  ntmti  of 
the  Glsnlunt  l^ilding  Corpora tion,   shlch  has  never  filed  vifith  the 
8eor«t»ry  ©f  state   tiie   eiat&nente  and  docuawnto  rewiree  bv  tha 
Illinois  iiefjurltier.  !,»»  to  be  filf?d  before  eueh  securities  may  bo 
sold*     Kingoibury  l«ft  the  i^teit*'  after  being  pereonally  servsc! 
with  f recess*     The  nffidrnTit  of  sierito  w»@  n&f'tf  by  Roiich,   for 


.feXfi»e«y  «'rf  <fi*'4f   ,vta2«ssf-r!f^<)Sfis  Ji'^e  aiil  ««»»  ^igrfS"*  lansi  aio^  ■^-wfaaaiX 

?>»,lA?i«  »a  $»««  ^vmf  &j  rjiWlAli*-  ^♦*T»»  liir?#d'«ari  'ifsaf  fens  m^^HJtAXuj 
V9sii  afe«j(9o  s«,os  .Xi€rffi  feXif^is  ^siii#  i..?*£f  flmi^ii^in^  rt9  i.x'asti^^nlii  ©t 

'>^i:^^«  ii^  I0  oX»@   mii.fff^ii  tXLiuJ^lq,  ^sU  lUXv  bttiLi^^t  Imsi  vif  ttult 

cTai'U   fciss   '",isi.*f«-9«y-'rfi^  j^iXXes  -.^t^w  ♦^V*        JSMi-^Js    ,tfi>Gi«   'iCflMn  Xi;«a 

».*  ::<o«>^«   :>rf-?    ;at»cf«   «.^   XX«8  i'a^b  sfex  j?i«Xf;Xi«tf  ■4f{:f   ;^ttlXXi»jf  ni** 

inxyi'iti  '*cXX,».ffQ«T«iiq  si3X9^  '£f»^tfi  «#Af  >i  tttl?  .#ti;>.X  ipiJRKojiiiall     «lt>X.o«. 


>3» 

hiMJOMElf  ant  »»  RHgjent  f©y  Kin«»^ry« 

witli  th%   transduction  in  queintion.     ?h«re  la  no  nerlt  in  the  eon* 
t«ntlon.     ■^■iie  d?L^f entlantfi  nre   sued  as  'psirtners  smd  &|ip«il«int  d©«e 
B«t  dmigr  the;  pisrtnwrefelp.     the  ^eli-  b.«  oo«t©M?9lnted  w».s  of  1X00 
shartu  of  $<^took  in  a  buililini;  corpor  tlon  of  wfaloh  d<'fen(Sfmts  ^«r« 
noting  aat  agenlu*  imd  ap^«ll6nt«  Honch*  rtc«iv«d  &nd  r«;tt»idn»4  tli« 
iBonejr  paltS  on  ecoount  of  traoh  sal€.     ?h«y  i&ot«d  jin  a  firm,  ahA 
li«X<J  th«aisi«XTs»  out  i*&  p&rtn«!ra«  hb<}  siKeBt*  »uth(»rl%c4  to  maSm 
«aoh  saXoB.     Boseh,   e,s  wisll  «k«i  Kins«Vury,  irsissi  li&lbl«  wnd'ei'  th« 
fttfttute  for  tJi«  return  of  ths  »on«y  h<?  r^celYod,   tof«t.b«!r  with 
attorney's  f®«8. 

lox'  ill®  reuaon  thf>t,  dcfendetntfs  feoXd   th^impi*lv«ts  owt  ».« 
p»rtn#rB,   ther«  warj  no  error  in  e^IXowing  the  uleintlff   to   tPiatify 
to  ooBVorsjsitten©  'fectween  th#  plaintiff  s'.n4  l^lngc^^uxy. 

Th«!  f«r-th«r  oon^ntion  of  fept^ieiljmt*   th.itt  th««  previKion 
of   ^h«  illinoie  ...eourities  i-*iw  r«rl.*tl«g  to   Btt©m«ys*   fees  is 
unoonstitutionriX,  is  »«.ived  iKjr  brlngin*^  the  oss®  to   thlo  court 
f»r  review  -md  r<0ui6ining  ot>i«P  error©  of  which  this  court  has 
4ttria4i3tion.      (Hottranv.  ,C..  K.  &  £it.  ?>  Hy.  Cg..,   a^fi  Xii.  6^; 

The  ^fttdgatent  ii^  i^ffimed. 

Atnmssm 

SrldiXey,  I-.  J*,  and  Bam«t>«   jr.,   csonour* 


frasi   t»x.X\  lb  «-ss  fe«t9a  •^3Mt4?-     >S(X»s  rf«)a8  '5«»  ;^,s«e£»9/s  i«o  i4iJU<j<f  ir««ws 
jiJi-*-  ■^*j4#«>'^^et   ftb^s^.tssj-s*^  !j4 .. *(£*««««  stjfi*.  ^«  ssfsnii^t  i^  "mils.  «^«^ji*!«!. 


164.  -   309  33 


! 


JTILIU3  PXiaf'-SKTHAL   and  MAS  SllMi^RJUAH, 

cosp.^Y.  )9  4  ?  T  A    P  4  6 


App«lX«>ftR, 
T9, 


)       COtRiT  CK  CHICAGO. 


LOUIS  A,    GHonSKY,    i'r&dlng   as  hvMtS  ) 


This   is  an    ipp*5sJ   frora  a  juiigiaent  for  ;|117'.:,50  «rj~ 
ter«<l  unon  a  Tcrdict  I'or  plalctiffa  In  &  suit  'breugh.t   to  rec©v«r 
the  agreftx-l  price  of  certain  wax  figurer-.     The  ai'fl«1a-vlt  o  '  tr.pritB 
statff©   that  as  a  part  o'    the  coritr?«5t,  Tslaln tiffs  warrrmt?'?   the*  wax 
flg'-ircs   tc  "b^  frpe  froas  AefftctR   -.n-t  that   t>i«y  T-*ei)l  ■  net  Isend  or  crattk 
wh<*n   mih  j -^c  !*>■?    to    heat  or    cold^    tl'.=i.t   the  warranty  thr  net    fulfill  ad  and 
that   "<!!ei>jidajnt  call<»«^  upon   the  pl--\intiff  to   reri«»dy  the  ^ftfects  er  ae- 
eeut  the  return*'  of  the  wax  fiHuree,  btit  that  plaintiffs  failed  to  -io 
•ither. 

In  anticipation  of  tii«  deferiee  outlined  In   th«  affidavit 
©f  merita,   cno  of  the  plaintiffs  wae  peresltte^  tc  testify,  over  ;Sa- 
feadaxJt'B  <?hj motions,    that  wax  figure*   v.r^  not  guaranteed  "by   the 
trad^"  agrtixiat   "seasonal   caruigeB'*  or  ae   to   iurability»   «ai<!   that 
"nohody  ever  guaranteed  wax  fit'ures."       Artothor  of  pl.tintiff o'  wit- 
niisees!,   a'eculptor   and  wnx  artiet,'*   testified,   over  objection,   that 
hyi  *<!l(5  not  guarantee  any  figure*  ijgaij»st   coll  ani  heat  ftff ecte." 
The  court  also  rftfuset?  to   atrik©  out  th«  answer*  of  witnessee 
i^esorlbinp  ths  coB'^.ltien  of  the  vax  figure*  wucn  delivered  as,    "in 
^•rf«ct   c©n^ltioB,"   tm^   "nice,"     Th-^   court  »rr©f!  In  hcth  inntanc«8,   and 
as  the  ease  *-as  tried  "feftfare  a  Jury,   It  is  Imfoaaihle   for  uu  to  s^ 
that  th«*   rirat   wirror  wa«  hanclQee, 

Thwreforft,   th-?  j«dgBi»«nt  1b  reverue^  and   th«  eau»«  re" 

man4©<3   for  a  a«w  trial. 

OrHley.P.  J«  ,an?!  iiarnsR,   J,,    concur. 


■^ 


1  •  -L    v^  ±: 


K<s«9a5  -  *dr 


.»▼ 


■,■  ( ...  '  ■  ,-2fiKa  -aborts 

•■■■r£»  0«,SfiXr^  lot  *raja-aftfcl  »  ^m'l   Lvt^qci.*   rs  si   sitiT  ,■'"■:;■•      ">  -v, 

A^sitt^  '«»  bn^4  t®«  ?j|:si®»  i£«»;'lt  Sf^^.f  tkmtt' ei.fi»§1f»fi  mt'l  ^aifl' #«*"  «*  #*t»?)jn[ 

4*^di  hax,   ,\c^t  iXitfja'Si/!-;   (3^   Sis  -so  ^wesjirijr.ds  XaaofflAOo*   #siti:f>;t«  "&iM»"X* 
fi9«3israitr  lo  fi-sftwea^  »rf4"  *m«  9>lil*x*«  o>f  .fsa-ftw'lot  08f«  *rwo»   9i:£'X 

.X4ii<x:r  won  «  to**  f»#^»o« 


'    V 
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iilMOK  Oi;Tlf"R   jUfid   &AUi.  OUTHKH,  )Q  J    O     T      :\ 

cooartnere  trading  a»  i;«  Outner  )>^  ^  ^"^    -.-  » - 

Appellcea* 


i 


LOUIii  0ITT2X5iOJfiJ.   trading  %n 
K»ilk  Yarn  Co»« 

App«ll«fiit* 


)       MuiricjFAi.  coiat 

Q7  CaiCMO* 


ME.   JUivillCH  flTCH  USLIVSRSD  TEE  OPISIOH  OF  THS  SOUBt, 

This  &7p«i&l  ie  fj»t»n  nti  6r4«r  <l«isyi»g  a  wotion  ^  ^om 
d«f«ndsnt  t«  TRC&te  r  verdlet  and  jluftgwent  entered  ««»inat  iiim. 
tey  defeult.     the  r«cor<i  shows  thfit  the  plaintiffB*    cl4ii»  ie  f«r 
th«  iTRlas  of  goods  eold  s^nd  delivered,    to  which  ih«  d;f«rn6ant, 
^  oiM  K*  Barger.   filed  on  affi<lf:,Tit  of  merite  to   th«  effoet 
thet  tho  aecount  had  boeit  fully  i^ald  imd  satisfied ;    th:^t  a  4«siiind 
was  BRde  for  li  Jury   trinl,   end  thct  nofiPly  two  years  thererfter* 
the  OfKUse  wss  OAlXed  for  tri»l»  apparently  in  re^pilar  order,  tmA 
th«  defend&nt  not  esj^pe&ring  in  p«rson  or  t>y  counsel,  a  default 
•ad  ;}ttdgHiient  v»r«  entered  A^iULn^t  hiea  for  the  ftnount  of  ths 
plaintiff's  cl&iiB.     aore   them  sixty  days   tiier^rfter,   dsfendant, 
toy  Another  l«ti«y«r«  «&b  permitted  to  file  a  petition   to  ac?t  ft&ide 
the  judgnent.     the  petition  eillegef;  thitt  plain  tiffs'   olaisi  h«»d 
lE>e«n  paid  in  full,  and  eiloo  lallcgee  thi^t  def^ndstnt  employed  Burger 
ae  his  attorney  imd  was  net  i&«r&re  until  »er«>    th»n  sixt^  d«^e  after 
Jttdgaent  was  entered  that  a  deffiult  cmd  ^uap»«ni  had  heen  entered 
Bgftinst  himj    that  he  then  in<quir«d  and  disooverefi  that  his  etternsy. 
Burger,  had  ceased   to  praotie?;   law  and  ^m»  not  to  ¥c  found. 

Counsel  ijgree  thet  the?  rule  is  urell  settled  tht.t  upon 
a  aetion  to  set  «£^ide   a  default  r  sieritorious  defenee  ^mA  reneen* 
aMe  diligenoe  awist  \m  ehown*     Here  the  petition  »he«fl  »  i»ritorious 


s% 


'a'  X)i^g 


<« « 


H^jeo  mt  la  M©rMito  smr  asMvx.i:is-  nam  ^aua^ 


asiiii,  $mtlB'i^  $%t»'i'»sii9  #w«!^fe,yt  •&«»  ■i,ai^'s»T  ^  a>**04»T  »#  jraa.6«»l»fc' 

tad*  \«  jf; »«««««  «d(^  *£»>  «W  i>''««A.s3|«  Jbsi >»;>«»  »n*»  ;?«sa;s&Mt  *»ai8 

tir4if»»  «'^*|!  s^i^xjtft  «,»:«0  m^^  ilfatf  »'v«9«*;«i  ^^ftin  ««w  &«si*  x®'^'*'****  «■***  «*' 

,!fc«*fla*i  «tf  ft*  #'<««  «»i?  AauB  w-sX  3»i^i>RV.<|f  «tf  Ivs»(»ie«©  h&M  .Tussiirb. 
"jt.jai^stsf  fefcw,  ««nt-v»t^«^  s<.iii»lLti^iitim  «  ^itM*1;&fe  A  »l»'i«it«  irn'oi  mei^m  m 


-2- 

d«>fene««  \mt  it  lilBO  showa  th^tt  th©  dt@f«tiilt  wku  envised  eol«I|r  l>y 

the  negligonce  of  dri.rendt*nt'»  attorney.     To  «(«t  i(j.ald«  a  (!«fault 

under  such  circ\im8tsnc«»  ^^uld  fes  »»  un»uthoriis«<t  (^xerclsft  «f 

ponHir  and  tm  silt^uae  of  that  diseri^'tlon  vi^ioh  e  tri«tl  eotiirt  awy 

propsrly  ex<*rci8e  when  ».  4ef indent  ©ho??^  he  haa  aa^d,  reasonifclsle 

4illgenee  and  htu^  a  good  daf^nee   to  th«»  plaintiff* »  cliu.lm.     In 

flaff  r»  f»Qififq  a.xtireos  wp.«.    251  111,   243,   247,    tJi«   court  8»id: 

"Although  a  defaulted  party  has  »  n}«ritorlous  dpjff e«fii& ,   «  rtefault 

will  n»t  ^«  e<3t  aside  if  he  or  hla   &ttom«y  has  ls««n  guilty  of 

n«gligeno«,"  elting  asong  other  ca.8©»  tlist  of  Mfiiidgll  v«  KlB|i.fl^, 

d&  111,   5a2,   in  which  th«  following  Irisiguag©  is  \imd  with  rftf«r« 

«ne«   to  a  very  sii&ilar  c^^ee: 

**«■©  regret  th-  t  *»©  s^re   coag^ll*"?-^  to  aif  •  Irm  thi©  .Iti'ig- 
Bifnt.     'the   .ofi'idaYits  filed  hy  flpcftllMnt  in  support  of  thi* 
motion  v:hois  0K.tisf --'Ctorily  thrt  h«f  h&-4  a  good  d^i-fepwa  upon 
th©  m«rita,  but  he  fstiis   to   ©.how  the  exerctaift  of  pro|>er 
diligfinco  an  his  piart.     The  onlv  escua©  pr«t5iente<f)  for  f.-ilure 
to  appe'tr  in  apt  time,    »tA  n»ko   fJ^pfcnae,   is   the   fe.ot  thit   the 
attorney  apTjelitrnt  hnsi  e«ploycd  to  att«nd  to  his  dpfeT!a<»  was 
out  of   th«   city*  and  hod  he^'r.  for  some  tw#nty  d^'/B,     I?©  ®xou«« 
is  offered   for   t:«   negligence  of   th«   r(ttomt;y»     Th*  n«?glig«snc© 
of  the   ettomoy  i»,   in  so  fmr  si»  conc*m©d   tim  cgurt,    Uie  neg- 
llgenc«  of    the   client.     The  pybli^::   eervice,    tti<"    sueceasful 
tranerction  of  hunlneee,   r«quir»s   the  en  oroement  of  ifholesoisoe 
g©nert>i  rules,  altliough  hfsrdsihip  reey  be   th«  result  in  »ois«   ce8««. 

This  Imngutifje  of  the  i^«pr«iB«  Court  !«»▼«»  »©tihl«g  m»Tf  t©  l9«  «sid. 

Th«  jadgaMint  i«  sffirmsd* 

©yidl«y,  F,  .T,,  nnd  Ba>rn«R«  .?.,   ooneuro 


ijsMa.  #'.t>:m»  Xe.Ht  «  ^ii^w  «el#*t»sl,&  i.»ii#  1«  •«*«C«  tut  bn»  tmr^ti 

iMrtB  it£s.'&fi  »££^  ,u^i  ,r;»t  .ixx  las  .>:siL8.«^i'-igg^^^  a^Ho^l  .»>  "^^^^ 

«AI^SiiL,i-X..£ilMM  "**^  if^-sitf  ftss^ftffl  t'Miitt  jiaams  s»fl4*i.a  *'4»»CT»a«iae« 

swfi,^^4t(t   $pm'i.   Silt,  «i|   <»Si?t®t«!fe'   ««£»«!.  fej^    ,«««i#  4"||JR   ?ril   T^-^^jae   »jf 

'a«i»-  #««©%'»£■  «iif  «3f  iMJ«j!.*js  Silt   &>!9'i«l^^«i   fe*M(  *aiirXis-::;<fiS  '^a-taj*.-* 

*oiri>3r,4i  »ll    »«¥»&  -Kji- «(**(■#  «»€>«  -sdl;.  »»»fif  fc«i{  l»fl».  ,'|;*'ip   tri^  1t«  #t;o 

»Bff*S^t.Jtsw«   %f.i'f       ,iijf»fr<0(-?.tA    ^tiS    1:«    «!»e}t9ai i 3S>«    »'.'*    *i'oi    6i»i»^to  «1 

.aist5  ««f  «^  «T««r  scYtil^ofl!  s»T^»x  *"t«roO  mmrqt^  -art*  te  ©aaaj^rff   »»'^''^ 

-■^■■■,   v'..,.^      w'r-     ^-n''-, '■•■J  ;■  •■■■;,'<:»  ..■"I  •  <*«;^ 

:;  .     .'    ■    r.  ,    ■         .    ■■-:■  •■ ,.  ,.,,-  :•--./-;':    ■'.:■:' 'j'ruy^f-   :';'5'  •f  ;>"f '-a ':■>*>  lil 


^iHi    ^«/S;t»?i    tJSJflS*? 


I  No.  >'^->fj 


General  Insurance  Company,  appellant,  v.  Liberty  Fire  Insurance 
Company,  appellee.    Gen.  No.  30,7::4. 
Action  upon  policy  of  fixie  insurance.   Judgment  for 


defendant . 


242 


Municipal  Court  of  Chicago;  '      /Ifjf} 

Superior  Court  of  Cook  county;     /     /XJC^i. 

'    "  '  »'unjy;    *"*^y 


xror  to  the 

ppeal  from  the  Circuit  Court  of 
County  Court  of 

J|ie  Hon. 
1  the  division  of 

this  court 
.flSrmed 
eversed 
.eversed  and  remanded  with  directions. 

(pinion  filed 


coun: 
ci)unty 
,  Judge,  presiding.  He 

at  the 


Rehearing  denied 


..^SIDING  Justice 


for  appellants, 
for  plaintiffs  in  error, 
for  appellees, 
for  defendants  in  error, 
delivered  the  opinion  of  the 


court. 


:„v;r  -..,.**■  |,s*«'5;   843f,  «jt   <9gi?iS'l.^&   »aUm   '■■■•'    -•?'«l#  t<JJ»-  fl   1..:  .,  .  -.    V- 


»'mi*nmf  ««1  »i^»in»&  fim.  ..H  «f  «i;«i:&l;i;0 


;;■;('■    .:«*  #«««S  i«, 


A60     •      20724 


&mmAL  ismHMGu  cd.« 


AfrpAl^tUBtt 


i^mrnt  nag  issvrabcjs  co,. 


5 


) 


OF  CHXCA0O. 


342I.A.  646 


fSS  CURI/^. 


this  app««l  hsA  been  oQueteti^atnA  for  lurnrinit,  mixsn 
one  s«t  of  teTe^trsfess^s  *b4  'bridfo,  with  tfee  9®.3«  of  iJIESli 
ipsurfeBeg  Cy..  V,   Ag.»riegn  Mareh&nt>a  .?iyf   laaiurange  ,r.o.« 
£»•  30723.     It  i»  i'SE'ea  «  Ju^aeat  p^tx^avtii  after  vsrliat 
ag«i8«t  {>l^nUff  • 

J'or  tae  rsi^suns  atixted  in   Ui«  o]^iitidn  tMa  dn^r 
fiX«4  in  C£a«  '^d*  ^723*   tli«  i^4g.9Mn%  is  offir^s^. 


i 


it  No..^,^4»J 


General  Insurance  Company,   appellant,   v.   Omaha  Liberty  Fire   l^.siirance 
Company,    appellee.        Gen.    No.    30,725. 


242I.A.  6 


A.  C 


Action  upon  polivy  of  fire  insurance.   Judgment  for  defendant. 


>ror  to  the  Municipal  Court  of  Chicago ; 

Superior  Court  of  Cook  county; 
ppeal  from  the  Circuit  Court  of  county; 

County  Court  of  county; 

18  Hon.  ,  Judge,  presiding.   Heard 

1  the  division  of 

this  court  at  the 

.ffirmed 
eversed 
.eversed  and  remanded  with  directions. 


\, 


ipinion  filed 


Rehearing  denied 


pREsroiNG  Justice 


for  appellants, 
for  plaintiffs  in  error, 
for  appellees, 
for  defendants  in  error, 
delivered  the  opinion  of  the  court. 


4«1     •      3<:>7SS 


) 

1 

01*  CHICM6, 


O 


TM»  »l»9«al  has  %««n  «onaoliti&t«4  for  hcarlnf*  «|M»a 

«ne  e«t  of  ia1»etr«iet«  mnd  briefs,  with  ihs  «&s«  «f  feegjg;^ 
I,BiBi»iiraioee,..Cg,«  ▼•  ^fewgricaw,  Mer^hantg  Fir»  |»»-ayance  C^»« 
10*  ^7^.     St  ift  f»»Bi  ft  ^udpsetnt  r8»d«r«d  %fter  v«r<iiet 
ik(«inet  f  Iain  tiff. 

For  th«  r«4&eons  atc^t^d  in  tk«  opinion  this  )S&3r 
fil»4  is  osee  $0*  aQ7S3,   the  ^ud^BOBt  is  affiraod. 


■,C3l&^'nii?tJ 


JivA 


9«3     •     30786 

SAUL.  SttKrdlan  ttf  MAH?  S0C1QI<« 


:\f»P«ll*«» 


e®©K  OOOTW, 


»■•  ■>  f 

ySLi^W  GAB  eOi^AKT,  11  )       0  4-2T»A»-    6^6 

f«r80B«X  iniary  stilt  l»i«ug]tt  "bgr  tfe«  gu*r41«a  «f  «.  «lfX  9  year* 
»ld  at  thtt  tiJM  &t  t)»fi  CO  client  em^Xalrteid  of*     Xt  tetoJc  plftcc 
is  Au^st.  ltsa«  on  tJi*  aotttfe  #;id«  ef  Slst  street  (n^lelai  rvm» 
cast  «ndl  «•»%}•  Chics(tgo«     £!««l«y  urenae  rune  north  tT&m  ih&t 
street  %ttt  40«3  not  erooe  it.     thm  littio  girl  11  tq^  on  Uie 
Ofttt  aid«  of  i»eeioy  eTemie  a  f«w  doors  nortli  of  Slot  otroot. 
3hm  loft  h«r  >ion«  to  go  to  o  storo  on  tlui  south  oido  of  Slot 
sirost  ft  f««  lote  «cat  of  £^el«y  &T«au«.     v«hile  erooi^ing  Slot 
at70«t  rtio  iras  struok  1^  «  yoliow  c*fe  golnir  ®«et  on  tliat  otroet* 
Tltero  ws-fi  ooas  dioorofiMSiojr  in  tJte  tostinosiy  es^»  to  n^stt  donroo 
oho  took  in  <s9ro«&UiC!  51ot  iitre^t*   «di«^e7  eh«  erooeod  ^m^lmf 
OB  the  north  eide  of  Slot  o»d  Idion  «@nt  iiouth  f  r«B  th«  nortl»Foa1i 
oomor  of  ^e  Junction  of  the  two  streetB*  or  whether  iiio  ombo 
di«gen»lly  feoroos  from  the  northoftot  v»rwtv*     ¥ho  little  girl 
tostified   thnt  i*ion  Ao   started  to   8r0*»  ai»t  etro<rt  sho   saw  * 
o«h  oo»ing  from  tiie  west  »hout  *  three  hlooko  imd  ?i  half  away  • 
prot^  n#ftrly  o  h«af  ttil«i,'*  «aid  thst  th«  noxt  tiwi  oho  siiw  it 
it  WHO  «hottt  6  inchoo  ow&y  fro*  h*9r  mn&  ahont  0  ia^oo  from  tho 
onrh*     fho  eri^eneo  of  other  witiMOoos  ten^««i  to  ohow  iitet  i^ilo 
they  did  net  »o«  the  clrl  at  the  prsslse  Boaont  aho  w«8  knookod 


:    i 


SfidS^   1SS3  l:&t:M   Mig   ■»lt:  :  :  .     . 


i9«ttd  «f  2%  to  30  alHes  Hn  hottr*  s^nd  fe«ss.irs  th@  gTln41it(s  mn& 
t<stt«Bk  of  tlie  Vraicefif  and  »»«  tJte  e«r  skiiSdin^  «md  its  froa-t 
iibtelw  t«i.tm  to'^.^pd  ««i)4  i»cinfi^  t,h«  mtrli  e^s  it  s^topp«d.«  »n^  t%»t  - 

th«  drlv«r  got-  imt  <mA  ptokw^  tjg^  tfe«  iittl©  girl  i»  ffoat  of 

Oa  Bttoh  evid«it}0«  def  eod^nt  ^irgties  th^.t  t)i«r«  v»e  imt 
sttffieieat  pr^ef  of  aegliermee  !»or  of  the-  «tx)»rel8«  of  <$it«  ear« 
of  the   dbjll4  for  one  of  h9t  «g«a  Intel IigeBO«,  ex^erlan&e  «»ii4 

eA|>«el^«     tfa«  ehil4  hs4  ite»,rly  ttrojssod  ^«  «tr««t  sind  It  »%» 
for  tli«  $\ity  to  s«)j  >»lt«thor  on«  of  h^sr  «£:o,  i»t«l.llKenoe»  «3Efi«iv 
le»o«  tm€i  eapeoitj  mifJ&t  »8t  tkink*  &a  »li«  to  stifled*  ^lat  liMi 
oould  »^«»lj  crose  it  uad^r  ttm  eirsamB%$me«9m     '^^«  inast  iwro 
b«»»  In  plfiin  islgiht  of  th.e  driver  of  tfo«  ^*xb  h»  th«r-«  m$.s  no  otJat^r 
tr«iffle  on  the  »t»o«t  tsnd  It  vfis  l»ro»»4  ds^liglit.     ttm  noanei'  of 
bio  stoipplag  the  Oar  lfi4leato»  th«tt  tee  mis  driving;  nt  tJM»   »|»eo4L 
tf!«tifi«4  to*   em&  he  ahonld  h«v«  "b^^n  a1>l*  to  e««  the  dumber  to 
th«  little  girl  if  he  )svp%  it  up,  until  too  li^t«  to  isitvoi^  tho 
»oold«nt,     m  tin^  no  t>«o^:<eion  to  di^turh  the  $^ryH  ver^iet  on 
tho  «it»««tiOBi»  of  n@glig«nae  ^ati  the  «;i^i?'reloo  of  to«i  oar«  %  tho   ''-- 
Injmred  girl. 

ths  ds!f enfant  filod  a,  0p«Gi«4  pl«a  dt^nying  ownership 
ond  09«r;^tion  of  tho  osh  in  queetion*     It  elj^ia^d  it  h«4  no  report 
or  kaowlsdgo  of  th,0  -laecidsnt*     Flsiailff  «s4e  out  &■  EUlBS-lEfiiS. 
0600  on  ^m%  ioauo*     Xt  provod  hy  o«v«r&l  witnesses  thr<t  &»  i«  th« 
OAOo  of  tho  oquipH&nt  u»e^  hy  (laf  e»dant«  tht  o&h  mi&  |r«llow;   tha-t 
•It  hn4  thcrir  -srboflilo*  trnd  th«  •mvAa  *Yell^w  Cuh  coj^ssny*  on  itt 
door,  «ini  th^t  siii«h  ^rdo  urerc  on  the  hat  1»aa<i  &f  th«  driver* 
fo  ne^t  this  gjr.itto.X^^i'l,  ^'^''^*^  defondaat  SAllod  to  th«  ndtnosis  utanA 
tho  oocretiftry  of  tho  ^'olloe  V^hlolo  Bare^i*  t*o  haf.«  ahjargo  of 
Xieonaing  %»xl  Cftha  imd  inveetig^ting  com^lnintu  with  r«srje>d  to 


i^:mim  m  %^  *Jt  hmkaZs^  ft    ^m4M'<^mtfi-  »i  4m  ■ 
i.n!M    ;%'®ll»i|  s,.>.!y«r  ■;!*•!!?>  ^df  ,iiK*vfc«»1r?*Si  -^  .Ijf  s  ■ 


tiMils   end  %ls«  «.  perfion  Q9iin«)>et»d  ^th  tfe»  elaim  d«pHrt»«Rt  ef 
tf«f»»Asiit»     Botik  tes$tifiod   to  t]i<s  @ff«et  tinv.t  oth<8ir  QSilte  «t  t&at 

iiB«  o«M5  Into  t3bi$  eitgr  from  ^urrounils^;  totmiiB  thm\  wsnt  fieinted 
tlM  iiMi«  <»X»v  <m^  )mrn  tine?  eioi^  l«'tt«rinf  la  ftlm  fmA  %p-p«tiT»'i^is 
Ml  iSm  d»fem4smt  &»mpiiw*9  <»mh»,  am4.  ihmt  tlm  drlT<$T«  te'l  ?».  «»# 
'*<itli  th«  «@IB«  Imnd  «ins  uniform*     I3f@ftsii<ir«nt  iirjies  that  stt^  evl* 
A»ii««  urere^a©  tli«  «f f««t  of  taa«  li:ISS.,XMi&  «'*'^^«  **«^'*®  <***  V 
plAintiff  ftii  to  the  ia«s»tl^  of  th«  ei»tf,     an  this  {juoatioa  wt  ftar» 
■it  i»  perf®«tf  <*«<»r4»     thft  ma^orilgr  of  th*  oowrt  think  4t  was  n 
fliaostioa  thst  isii^t  proiptrly  l>o  left  t©  1^*   SVLty,   m4  1to«t  It 
««»iiot  IWB  8&4il  tft&t  (i©f  ftn<SR»t*  s  ®vl4e»«o  9r<9f«»n^e«'».te«  f»gai»st  th* 
agfl^LjB^  f a-cije  e&»«  of  plaintiff. 

It  is  ftlMk  aineil  that  tJie  Tef-^lot  vm  «xo«nisiT»,     Hero-. 
«tg»iB«  m  think  it  «£>«  »  ftt«»tioii  for  tks  .fnvjr  to  «leaid«» 
««ip««iiaXIy  &«  tlii@  ams&cea  «N»nsi6t&4  of  injlisritf^,  pftin.   s!»f faring 
and  iii9oiiT«Bi«a«e  tli&t  do  not  adait  of  ox».et  satlieaititloel,  ooagtutfttlon* 
fk0  UtUe  girl  r«c<»iT«d  trc^taoat  froa  Imt  aotH^r  «t  hoaw  for  Iwr 
trtti»«««  and  eo»timied  to  wfiXk.  b&ek  and  fort^  to  school  for  e^TerRi 
■otttho*  ^t  m&s  itnftlbi«  to  ma  »iroiind  &a&  plis^  mm  u«a«il*     Wt^sm 
%bm  Riddle  of   tli«  aeKt  Jttittijftry  until  tlfc@  nid^lo  of  Aftril  folloiaflsi 
«lMi  1^  i»  ^@d  in  aai^  ||i«tin  ^nd  ftuff taring.     H«':r  hip  h^d  )»e«oiM 
Bwollea  juid  pii^iRful*     A  dootor  yt»»  e&lled  in  iMouety  m&A  tr«^^t«d 
hor  for  rlaieaistiaa.     In  /^pril  ©He  i»if*8  e5?jrri#d  to  saaotHaer  --Soetor. 
Xt  found  i!!©T«ral  op>?niago  on  the  «p^«r  p«rt  ©f  lior  tbigh  i3iiit 
diooherged  'fUss  im4  tr«»ted  ber  froM  that  tino  until  ih^   tiao  of  - 
^9  trial  iB  M^sTdh,  19Sft.     i.ftsr  soshi  tr«^at«#nt8  th«  opening*  and 
diseliarge  of  pua  noul^  hessJl  sm<i  th«n  tto«r®  would  \»«  a  rs^fiurrejieo 
of  tlMie«  ©onditions.     J*i«o«8  of  ison*^  #««•«■  ft««y  ©«  s^ver&l  ©ocsitioso. 
tl>o  openiai;9  wsuld  haaX  up  <«ia  th«-»  diseJisrgo  pus  s*g;»t«.     Hio 
loot  he?aiaig  wa.»  akout  tiw  Bwntiio  Ij^tore   the  trial.       that  dootor 
di«(»o»«^  t3m  ti^m  m  &n  iiq»aietod  fraoture  «it&  sttppurntion  moA 
inflmnstioB  ©f  tlw  taone  ond  jwrrow.       la  addition  to  kls  tr«»t» 


■::•■■'■•  "■'  ■    ■■■    ■■,",.■■■  .  »     ■  ,  j 

^i^c^itf  bml  fill'  «*vi    «j^i;^«flEli;MS(  Sjass  mJ^^  mim,^M  kii4,^k:W'- 

■'■■>'■.■■..■ 


•4« 

»«Bt  h»  preacrl>«<i  e  tOme  ^i%h  h  ^tiiek  »9i@  mtd  higa  lte«l  f^r  the 
ri^t  foot  BO  AS  te  r^le«  her  1k»^  snd  ftlXdv  hmr  Injured  l«g  t<i 
iMiig  Busipendcdc  iua4  also  tb^e  uine  »f  «rals(di<i9»  ^slilQii,  w«r«  ittill 
la  ttse  ^t  the  tliM»  «f  ^e   trial*        '%t  tte^^t   tlss®  ths  ^p  kftd 
k««Xs4  up  (Ui4  th<t  aft«t«r  tliott|;ht  it  vottld  r€si»in  so.     Both  a* 
Mid  soiothiftr  pbjreieiita  t#»tified  to  the  «freet  tiaat  suefa  im  in* 
Jtttjr  KifJit  ressalt  frost  mk9h  &  e^XIleion*     w«f«ndBn.t  iBtr«»4ttQ««l 
expert  dYlJende  to  th«  eentrnry  Wt  wft  do  sot  thirdc  thst  t3io 
prepondsrent  ^«i(*)ait  of  pdaintif^'*^  ^Tidienoe  was  dieturb^td  tlierolagr* 
lor  Oea  wo  ot^  )a4<&r  tli^  cir<ma»tetiK>et$   tlmt   Ihe  Terdiot  veM 

Jt  io  ftlso  UTisoA  thet  sn  inetrvotion  givea  tit  pXaibn- 
tlff*»  re<|tte«i  w-«-s  oirroneoua.     Tho  instruetioa  r^ftdrS  s^s  f@lloisro«i 

•?Ott  ore  instructed  th?.t  if  you  bttii«Te  fro©  tlw 

OTldoaee  th«st   the  plfilntlf  I ,    thil«  in   the  sxeroise  of  ouok 
eere  for  h«r  ©twa  ^^Xety,   «b  It  ordlanriiy  use*  by  s^  child 
of  ih«  Sig^t   int«lligene«i»   «xp$riene«   ^mfi  ctt^^^^lty  of  tbo 
plaistlff.   If  ;rou  bolleYO   thst  she  wtt»  in  fin-   «Kerei«o  of 
oueh  Oftre  -   v*i«  In.lwr*'^  as  »  .iirset  re'e«lt  snd  In  con«»«qu«»oo 
Of  th«  neglig^noo  of  th«?  def<?rj4*4iit,   rf.   chairge^  la   tl«  4e- 
el»r«tio6*  if  you  b«li«Te   th^t  Hxm  ilefesart^at  w««  «o  n^gll^ettt* 
then  you  sliould  find  th«  4*5fe«lis«t  guilty**   (Oiy®n.) 

Vm  contention  le  l^(^t  in  tki^t  for*  tfe«  instmction  o&iio 
oosentiol  «li!!;£ents  Of  tiio  et»aiio  liy  ignoring  the  iiseno  r«i8«0  by  tlM 
•poelstl  plffe  of  non-oimerohii) •  «to.«  and  by  net  rw^iring  the  ^ury 
to  find  th&t  j^Xttiatiff *£  «»rd  w«t«  in  tho  exereiee  of  dno  oaro  |not 
bofor«  &s  woll  «k^&  at  the   tino  of  ths  alXogsd  accident.      ^  do  not 
0(^«?  «rith  tht   Gont«iiiion«  or  t^nk  thore  m^M  r«ir978ibl«  <srror  in 
giTing  the  intstruotion.         Instrttotiono  oot  riis^  thieso  peinto* 
glTon  for  defendant*   elos  3^1y  stmted  ^M  Irff«  so  th^t  it  Ofiaisiot  bo 
eoid  that  the  jury  ^«a  ailBled  by  tho  iaotruetion  in  ^u«etien. 

7he  judgmont  io  nffimsd* 


«*■  a^£  s.'>H4?tail  fast  «'MX»  feati  's^is^  ":- "    ■  ■ ':   -      *    -  •    -■    •■■.■■    ^ -'   *Ti 
feissi  «||«C  -©jj^i'  «df;i   t-tii^   *^        •J&4l*f#   ifti#   tjfr  ft.%15    »4^  ^i<i   jjiA'  Kl 

bm:^»mtfii  imhiim\0U'    im4»Mllm  »  i'^«f8  «hii81  ■^■■ 


Qjj:^tiai>^'^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sixth  day  of 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and  twenty-six,  within  and  for  thp  Second  District  of^JCa^      X  • 

State  of  Illinois: 


Present--The  Hon.  AUGUSTUS  A.  PARTLOW, /Presiji^g  Justice. 
Hon.  THOMAS  M.  JETT,  =J*«^ice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
fy!/*,y  ^Q  JQ9^   ^^^    opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7538'  April  Term,  19H6  1. 

The  People  of  the  State  of  IllinoiG, 

Defendant  in  Error, 

?/rit  of  Error  to  the 
vs.  County  Court  of 


Elmer  Mizer,  '  illiam  Ilizer,  a)ad  Bene 
Van  de  Toorde, 


Rock  Island  County, 


24 


Plaintiffs  in  Error.        f^  ^x.  hsi 
Partlow,  p,  J, 

Plaintiffs  in  error,  Elmer  Mizer,  '  illia  ]  ITizer,  and  Rene  Tan  de 
Voorde,  were  foujad  guilty  "by  a  jury  in  the  county  court  of  Rock  Island 
County  upon  two  counts  of  an  information  charging  them  vl  th  a  violation 
of  the  Prohihition  Act,  and  a  writ  of  error  has  been  prosecuted  from 
this  court  to  review  the  judgment. 

William  Mizer  Viias  the  proprietor  of  a  soft  drink  parlor  in  the  city 
of  Eect  Holine,  Illinois.   Yan  de  Voorde  was  his  hartender,  and  Elmer 
Mizer  was  his  nephew.  Elmer  Mizer  operated  a  hotel  in  the  huilding  in 
question  and  rented  the  soft  drink  parlor  to  his  tmcle  VJilliam  Mizer. 
In  the  early  part  of  1924,  the  sheriff  and  state's  attorney  employed 
Purl  Eronk  to  investigate  violations  of  the  prohibition  lav  in  the  county 
Eronk  testified  that  on  Eehruary  2,  1924,  he  bought  liquor  6n  the 
premises  but  he  did  not  know  from  *Lhom  he  purchased  it.   On  March  11, 
1924,  the  sheriff  swore  out  a  search  warrant,  and  shortly  afterwards  he 
went  to  the  premises  with  several  of  his  deputies,   flhen  they  entered 
the  building  Ian  de  Voorde  mas  behind  the  bar,  and  the  sheriff  testified 
that  Van  de  Voorde  attempted  to  pour  a  liquid  from  a  glass  into  a  sink. 
The  sheriff  leaped  across  the  bar  and  secured  the  glass  with  a  small 
portion  of  the  liquid.   He  smelled  the  liquid,  tasted  it,  and  testified 
that  it  had  the  smell  of  "hooch".   The  glass  containing  this  liquid  was 
admitted  in  evidence.   Prior  to  the  trial  plaintiffs  in  error  moved  to 
quash  the  search  warrant,  and  sequestered  the  glass  which  was  subse- 
quently admitted  in  evidence.   The  court  denied  the  motion  and  this 
ruling  is  assigned  as  error. 


3Jiei    .ar&^   Lti'iA  ^853? 

od!o    od"  'rou'Xtl  3  0  d'liiY 
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ofo\'x   Bed'i/oeaoxq  rssscf  3bii  ■:scf.t3  lo    tlxw  s  fixis    ,«oA  acjtcfi:crj:rIo'x5  SifJ-  Ip 

YJ'xo  3(it  aj:  *::cltra;;  3lxri"s5   d"5:oa  s  lo  'ioteia'q;oxq- srfo'-  3^3^?  -laalM  raslIIlW 

xercia  5ns    ^f.sbn&i'cad  aid  ubw  sw-xooY  eo  fiB?     .alortllll    .enxIoM  tasS  lo 
XiX  j^riiDlxjrcr  sdJ  .ix  lelcrf  s  b'5-^Bieqa   leslM  'X92sI5I      .werfqsix  axrf  saw  "XsslM 
."xer.xM  uvsxllitv  sloasi  <il'A  oi  'xoxTsq  SsJiitf)  dl:oa    sdd'  Sed'xteT  biie  iioi;tae0p  ^ 
Bsvclqcie  v;oxi-i-co;J"3     g'aJBJa   fixtB  llx:£en"s'  oxii"    j^b'Siei  lo   Jasq-  •\clij39  axid"  ill 
-v^j-iX0Co  srfj    fix  ?/3l  ritoxo'-if.fx'Io'xq  sxfj  lo   ■aaolts^.Loi.v  o J'.egid'aeviiX  o^  nlco-r^  LisfL 
edc^  xj.<V  -i-o.n-cij;   jdjiixod'  sti    ^^S>?.L    ,S  ■^^-axfjcfa'^  no   ts,dt  follii'BsJ'  atoo^i;  : 
,11  lioxsM  aO      .oi      fteB.aiiO'ii;q;  exi  caoxM  ciotI  woxil  ooxi  bi.h  9x1  iis6  sesiciQiq 
sri  aftiaw'xeJ-l^  xLixCtxi.^,   bus    ,;)'xisx'3:e'.v  xIo-TBoa   e  ixro   s-xosra  llxisxfa  edJ    ,^sei 
Sf-Te^tcxs  veff:t  nsrf'.?      .BsijxrqsS   alrf  lo   L'^rarss   r:;fjtw  asalmsiq  axfd"  oi  ia.Q^\ 
f)ei:ll3\29d"  i5-xt^9.riB   sxlj"  tiiii.    .tfsd'  and"   Sciilea   asw   afetooV  ©6  rta'?  gnxBIX-UcT  srf^ 
.ikn'iB  B  otf'i   uSfil!:;    i?  a.'C'xl   Piixrpii  s  -xxroq;   cd'   Be^qfired-ci-e   sStco?  e&  nsV  Jaift  i 

Li&as   fi  fijip?  aaels  e.-rft  5ex.ooea  Sxis  leo'  sxid"  acoToa  fieqesi  llixada   erfT 

&exli.c5"i3  9;f  5ii3    ,  j x   Bsd'aisd"    ,5xr;pxl   Oiid"  5ell9ma    eH      »hi.n;^tL   axft  lo  noii'ttoq 

as\?  fiijj-pxl  ■:!i:il;t  §iixnx3i-;iOo  aasls  exlT      «"ifooori"  lo  Ileffis  sxli"  b&d.  il  i&di 

oc^  Dovcm  'xo'xis  iiL  allltcrxelq  IslxJ'  erld"  oi  toi.t1     .©oasBlve  ni  6ei'd'liH6a 

-eeo'-cra  aeiv  xfcidw  aai;Xg  add-  Beied-osxrpea  Bite    ,d"xtexxsw  rioiaea  exit  rraaxrp . 

g  frW  Ln«  rioid'om  oxid'  belaoh  d'liroo  srfT      .eoixstlTa  nx  bQii ltsb&  ^.^Icfxieup 
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The  affidavit  upon  T^.'hich  tlie  search  warrant  i^as  based,  alleged 
that  the  sheriff  "has  just  and  reasonable  groundc  to  believe,  and  does 
helieve,  that  intoxicating  liquor  is  now  unlawfully  possessed  and  kept 
for  sale  within  prohibition  territory!,  (fescrihing  the  premises)  and 
that  the  followins  are  the  reasons  for  this  belief,  to--it:   That  intox- 
icating lic'uor  is  possessed  and  kept  for  sale  and  sold  at  the  above 
place.   Further,  that  he  has  in  his  possession  liquor  purchased  at  the 
ahove  place.   Further  that  when  he  entered  the  above  place  on  February 
£6,  19E4,  Elmer  Mizer,  from  behind  the  bar,  dumped  something  from  a 
pitcher  into  the  sink  and  the  odor  of  hooch  could  be  detected."   It  is 
insisted  that  the  grounds  for  the  belief  of  the  sheriff  are  not  in 
accordance  with  the  announced  i^ale  of  la7.  governing  affi^s^vits  of  this 

character. 

In  People  vs.  Elias,  316  111.  ^^76,  it  vas   held  that  the  affi- 
davit must  Charge  the  commission  of  a  crime;   that  it  cannot  be  on  in- 
formation and  belief;   that  the  facts  must  be  v^-ithin  the  knovaedge  of 
the  affiant.   The  affidavit  in  this  case  comes  within  the  rule  announced. 
There  is  "a  positive  averment  that  intoxicating  liquor  is  possessed  and 
kept  for  sale  on  the  premises;   that  affisnt  has  in  his  possession  liquor 
purchased  at  the  above  place;   that  when  he  entered  the  above  place, 
on  February  26,  19E4,  Elmer  Mizer,  from  bohind  the  bar,  dmaped  something 
from  a  pitcher  into  the  sink  and  the  odor  of  hooeh  could  be  detected. 
These  allegations  are  not  upon  information  snd.   belief,  are  of  such  a 
character  that  perjury  coutd  be  assigned  upon  them,  and  they  charge  the 
commission  of  a  cri  le  under  the  Prohibition  Act. 

Even  if  the  affidavit  tos  not  sufficient,  the  court  properly 
refused  to  sequester  the  evidence  and  the  same  was  properly  admitted. 
The  soft  drink  parlor  vias  a  public  resort  where  the  public  was  invited 
to  enter  and  trade.   The  sheriff  had  a  right  to  enter  the  premises 
even  though  he  had  no  search  warrant.   He  testified  thtt  after  he 
entered  he  saw  the  bartender  emptying  the  glass  into  the  sink,  he  leaped 
over  the  bar,  secured  a  part  of  the  contents,  and  that  it  smelled  and 
tasted  like  "hooch".   Section  2,  Division  6,  Chapter  38,  of  the  statute 
makes  it  the  duty  of  every  sheriff  when  any  criminal  offense  is  com- 
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mitted,  or  attempted,  in  his  presence,  forthTJitl-i  to  apprehend  the  offender 
an.'  to  take  him  hefore  some  justice  of  the  peace  to  he  dealt  ^ith  accord- 
ing to  law.  Under  this  section  of  the  statute  it  t^ss  not  only  the  right 
of  the  sheriff,  hut  it  was  his  duty,  if  c  violation  of  the  law  was 
committed  in  his  presence,  to  apprehend  the  offender  enA   take  possession 
of  the  incriminating  evidence.  Under  these  circumstances,  there  was  no 
error  in  admitting  in  evidence  the  exhihit  complained  of. 

The  tenth  instruction  on  behalf  of  defendant  in  error  told 
the  jury  that  the  possession  of  ll(iuor  hy  any  person  not  legally  per- 
mitted under  the  law  to  possess  liquor,  s»all  he  prima  facie  evidence 
that  such  liquor  is  kept  for  the  purpose  of  heing  sold,  or  otherwise 
disposed  of  in  violation  of  the  law;   and  the  hurden  of  proof  is  upon 
the  possessor  to  prove  that  such  liquor  was  lawfully  acquired,  possessed 
and  used.   It  is  insisted  that  this  instruction  was  erroneous. 

The  instruction  is  substantially  in  the  language  of  section 
40  of  the  Prohibition  Act,  and  it  is  claimed  by  defendant  in  error 
that  a  similar  instruction  was  approved  in  People  vg.  Back,  S05  111. 
593.   In  that  case  an  instruction  quite  similar  to  this  one  was  under 
consideration  in  connection  with  Section  40  of  the  Prohibition  ..ct,  and 
it  was  there  held  that  the  proviaions  of  Section  4©  were  constitutional, 
and  Y-ere  witnin  the  power  of  the  legislature  to  pass,  Lut  it  was  not 
held  that  the  giving  of  an  instruction  of  this  kind  was  proper  under 
all  circumstances.   In  the  later  case  of  People  vs.  Tats,  316  111.  52, 
this  question  was  again  before  the  court.   The  instruction  in  that  m&se 
was,  that  the  possession  of  intoxicating  liquor  by  any  one  is  prims 
facie  evidence  that  such  person  keeps  and  possesses  said  lioi^or  for  the 
purpose  of  bartering  and  selling  the  same.   The  language  of  these 
instructions  is  not  identical.   The  instruction  how  before  us  is  that 
that  the  possession  of  liquors  by  any  person  not  legally  permitted  under 
the  law  to  possess  liquor  shall  be  prima  facie  evidence,  etc.,  while 
the  instruction  in  the  Tate  dase  relrted  to  any  person  possessing 
intoxicating  liquor,  whether  lawfully  or  otherwise,   lor  this  reason 
it  might  be  arg-ued  that  the  Tate  case  is  not  authority  for  holding 
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that  the  instruction  heroin  given  is  improper,  but  on  p;)ge  59  of  that 
opinion  the  court  held  that  when  a  defendant  goes  to  trial  and  intro- 
duces evidence  disputing;  the  facts  charged  against,  him,  it  is  then  a 
question  vjhether  the  evidence  establishes  s  cace  against  him  heyond  a 
reasonable  doubt,  am!  ^-'here  there  is  such  a  contest  in  the  evidence, 
there  should  be  no  instructions  given  as  to  what  constitutes  a  prime 
facie  case.   There  was  a  contest  in  the  case  nov;  before  us  as  to  the 
possession  of  intoxicating  liquor  in  violation  of  the  law.   iiaintiffs 
in  error  went  to  trial  upon  that  question,  therefore  there  should  have 
been  no  instruction  given  under  section  40  of  the  progibition  Act,  and 
for  that  reason  the  tenth  instruction  should  have  been  refused. 

Complaint  is  mode  of  the  refusal  of  the  court  to  give  in- 
structions 18  and  27  offered  on  behalf  of  the  plaintiffs  in  error. 
Instruction  eighteen  is  as  folloiss;   "The  jury  are  instriicted  fat 
even  though  they  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  the  witness,  Fronk,  purchased  intoxicating  liquor  at  the  premises 
described  as  lOOE  15th  Avenue,  East  Moline,  Illinois,  still  you  cannot 
find  the  defendant,  vriniaoi  Hizer,  guilty  upon  that  evidence  alone 
under  the  information  herein,  unless  you  are  convinced  from  the  evidence 
and  beyond  a  reasonable  doubt  that  the  said  T&Tty   ^;:ho  sole  said  liquor 
to  said  Fronk  tr'ss  an  agent,  servant,  or  employe  of  said  VJilliam  Mizer, 
and  thtt   at  the  time  of  said  sale  to  said  Fronk  that  said  William  Mizer 
was  conducting  an  illegal  txsass.   dram  shop,  or  had  knowledge  that  the 
said  party  who  made  said  sale  was  possessing  intoxicating  liquors  for 
sale  at  said  premises,  or  was  selling  intoxicating  liquor  at  said 
premises."  The  other  instructions  refused  ^^^ere  along  the  same  line, 
and  all  embodied  the  question  of  the  liability  of  an  employer  for  the 
illegal  acts  of  his  agent  or  servant  in  violation  of  the  Prohibition 
Act.    It  is  insisted  by  plsintiffs  in  error  thtt  the  eighteenth 
iastruetion  announces  a  correct  rule  of  law  and  should  have  been  given. 

Be-Pore  considering  this  instruction  we  desire  to  say  that 
even  though  the  eighteenth  instruction  ms  correct,  we  do  not  thin, 
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plaintiffs  in  error  vjere  justified  in  offering  nine  inctnictinns  along 

this  line  thus  imposing  u-on  the  trial  court  the  imrden  of  considering 

all  of  them.   One  instruction  gi-^en  v.'0uld  have  heeu  sufficient  to 

announce  the  general  rule  ox  lav  applic&hle  to  the  point  in  issue. 

Section  25  of  the  Search  and  Seizure  i^ct,  provides  that  in 

all  prosecutions  under  the  act,  it  shall  not  he  necessary  to  show  the 

knowledge  of  the  principal  in  order  to  convict  for  the  acts  of  an  agent, 

clerk  or  servant.   Section  5  of  the  same  statute  provides  that  T^oever, 

within  prohibition  territory,  hy  himself  cr  another,  either  as  principal, 

clerlr,  or  servant,  in  any  maniior  manufacture,  keep  for  sale,  sell,  give 

away,  or  dispose  of,  or  aid  any  person  in  procuring  any  intoxicating 

liquor  in  aiy  quantity  satEXES  whatever,  shall  he  punished.   In  People 

vs.  PRlk  SIO  111.  282,  these  two  sections  were  conr.ldered,  and  it  vvas 

held  that  they  must  he  construed  together;   that  before  Section  2S  can 

he  applied  to  the  extent  of  holding  a  principal  guilty  for  the  acts  of 

his  agent  without  proving  knowledge  hy  the  principal  of  the  agent's  acts, 

all  essential  elements  of  the  offense  defined  hy  yection  2,  including 

the  existence  of  the  agency,  and  the  act  of  the  a-ent,  must  he  proved 

beyond  a  reasonable  doubt;   that  it  is  error  to  give  an  instruction 

directing  a  verdict  finding  the  defendant  gi^ilty  of  selling  intoxicating 

liquor  if  the  jury  believe  the  salens  were  made  by  any  person  who  was 

acting  as  his  agent,  thus  ignoring  the  issues  based  ucon  ^jonflicting 

evidence  as  to  whether  the  defendant  was  engaged  in  the  illegal  business 

of  selling  liquor,  and  regardless  of  whether  the  agency  was  in  fact 

established.   This  authority  is  applicable  to  the  question  nov,  before 

us  and  in  order  to  prove  '  iniam  Mizer  guilty,  it  vae  necessary  that 

the  state  shoiild  prove  that  the  person  who  sold  the  liquor  to  pronk  was 

an  agent,  servant,  or  employe  of  illiam  Mizer,  and  that,  at  the  time  of 

said  sale,  Mizer  was  donducting  an  illegal  dram  shop,  or  that  he  had 

knowledge  that  his  servant  who  made  the  sale  had  intoxicating  liquor 

for  sr.le  at  said  premises,  or  was  sellin-  intoxicating  liquor  at  said 
-hteenth  instruction  embodied  all  of  tnese  elements, 
premises.   The  ei        .        , 
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annoimcsd  a  correct  rule  of  law,  and  should  hsre   been  given. 

Gomplaint  is  made  of  the   inEtn'-otion  as  to  the  form  of  the 
verdict  offered  by  defendant  in  error.   It  consisted  of  tT.^o  parts. 
The  first  part  told  the  jury  th^t  if  they  found  all  of  the  defendants 
or  any  of  them,  guilty  unoer  either  or  both  counts,  their  verdict  should 
he:   "We,  the  jury,  find  the  defendant,  or  defendants,  (namitg  him  or 

them)  guilty  in  manner  end  form  as  charged  in  the „.„_PO-^^t  or 

counts  of  the  information  herein."  The  second  part  told  the  jury  that 
if  they  found  the  defendants,  or  eiti.er  of  thorn,  not  guilty,  the  form 
of  the  verdict  might  be:   "We,  the  jury,  find  the  defendant  or 
defendants(naming  him  or  them)  not  gniilty,"   It  further  instructed  the 
jury  to  use  one  of  these  forms  as  a  model. 

In  order  to  prorerly  instruct  the  jury  as  to  the  form  of  their 
verdict  the  court  should  have  given  them  a  form  of  a  verdict  finding  all 
of  plaintiffs  in  error  guilty,  or  .11  of  them  not  -uilty,  or  part  guilty 
and  part  not  guilty.   There  is  undoubtedly  eone.iderable  uncertainty  in 
this  form  of  a  verdict,  and  there  might  have  been  preaudicial  error 
to  plaintiffs  in  error.   The  jury  is  told  to  use  only  one  form  as  a 
model,  but  neither  form  tells  the  jury  hov.  to  find  some  of  plaintiffs 
in  error  guilty  and  others  not  guilty.   The  plointiffs  in  error  offered 
a  form  of  a  verdict,  but  it  is  not  marked  given  nor  refused  as  far  as 
the  abstract  shows,  and  ^e  do  not  know  -.whether  it  -.las  before  the  jury 
for  their  consideration.   If  this  instruction  i-aa  the  only  erxor  in  the 
case  vie   would  hesitate  to  reverse  the  judgment  on  account  of  it,  but 
as  the  case  will  have  to  be  tried  again  a  proper  form  of  verdict  should 
be  submitted  which  could  not  mislead  or  confuse  the  jury. 

The  jury  retired  to  consider  their  verdict  ohout  four  o'clock 
P.  M.  May  22,  1924.   About  ten  o'clock  that  night  the  presiding  judge 
informed  the  bailiff  that  it  would  be  necessary  for  him  to  go  to  Chicago 
the  next  day  and  he  directed  the  bailiff  to  inform  the  jtiry  that  when 
they  reached  a  verdict  it  could  be  serled  and  left  in  the  custody  of 
the  foreman,  and  they  would  be  discharged  to  report  on  Kay  24  at  nine 
o'clock.   The  judge  directed  the  bailiff  to  hold  the  jury  together  if 
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they  did  not  agree  upon  a  Terdict  until  the  judge  returned  on  May  24. 
The  jury  reached  a  verdict  on  May  ES.   Counsel  for  plaintiffs  in  error 
insist  that  the  judge  improperly  left  the  county,  and  that  vjhile  he 
was  gone  there  was  in  fact  no  court  in  session,  and  thst  this  constituted 
reversible  error. 

Section  15,  Division  13,  Chapter  28  of  the  Statute  provi§es 
that  in  cases  of  misdemeanor,  if  the  prosecutor  for  the  people  and 
the  person  on  trial,  shill  agree,  which  agreement  shall  be  entered 
upon  the  minutes  of  the  court,  that  the  j^ry,  v:hen   they  have  agreed 
upon  their  verdict,  may  write  and  seal  the  same  and  after  delivering  the 
same  to  the  clerk,  may  separate,  it  shall  be  lawful  for  the  court  to 
carry  into  effect  any  such  egreement  and  receive  any  such  verdict 
delivered  to  the  clerk  as  the  lawful  verdic*  of  such  jury.   In  this 
case  there  was  a  stipulation  in  open  court  for  a  sealed  verdict.   We 
do  not  know  whether  this  agreement  was  entered  of  record.   The  verdict 
was  retained  by  the  foreman  until  the  court  convened  on  lay  24.   In 
People  vs.  Beck,  S05  111.   592,  the  court  considered  the  question  of 
communications  to  juries  after  they  have  rexired  to  consider  their 
verdict,  and  held  that  the  trial  judge  should  not  comrnu^dcate  with  the 
jury  except  in  open  court,  in  the  presence  of  all  parties,  and  any 
instructions  given  should  be  in  writing.   That  rule  was  not  complied 
with  in  this  case,  and  the  communication,  therefore,  Bhculd  not  have 
been  delivered  by  the  bailiff.   The  question  as  to  the  departure  of 
the  court  from  the  jurisdiction  has  not  been  before  the  Supreme  Court 
of  thiE  state  in  any  case  to  which  our  atteution  has  been  called.   In 
Martin  vs.  State,  73  S.  E.  686,  the  Supreme  Court  of  G^eorgia  held  that 
"a  temporary  absence  of  the  judge,  such  as  has  been  referred  to  in 
the  cases  cited  above,  involved  his  presence  at  a  point  v^hexe   he  was 
easily  accessible  to  the  parties,  counsel,  officers  of  the  court,  and 
the  jury.  Where  the  judge  is  within  call  of  the  jury  and  physically 
absented,  but  at  a  place  so  nearby  that  he  oan  easily  return,  if 
needed,  he  may  be  presumed  to  be  constructively  present  at  the  court- 
house;  but  this  presumption  cannot  be  indulged  where  the  judge  goes  to 
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a  place  teyond  the  juriscUctiou  of  tae  court  in  vJliicli  the  trial  is  being 

held."  '  e  do  not  kuov;  that  any  injury  was  ocoasioned  to  pl&intiffs  in 

error  'by  reason  of  the  temporary  ahoeuce  of  the  jndse  out  of  the 

county  hut  v^e   do  not  feel  Justified  in  approving  this  practice.   After 

the  jury  retires  the  judge  should  be,  at  all  ti;aes,.  reasonably  accessible 

to  the  jury  and  the  officers  of  the  court  so  that  they  may  remain 

under  his  supervision  and  direction  until  a  verdict  has  been  reached, 

and  during  such  time  there  should  be  no  coamnini cations  with  the  jury 

except  as  provided  by  lawo 

It  is  next  insisted  that  the  second  count  of  the  inforraation 
is  invalid  and  does  not  charge  the  commission  of  a  crime.   '  e  do  not 
understand  that  counsel  made  a  motion  to  quash  this  count,  or  specifi- 
cally called  this  point  to  the  attention  of  the  court,  nor  is  onr 
attention  called  to  any  place  in  the  abstract  where  there  was  a  motion 
in  arrest  of  judgment,  iie   think,  however,  thst  the  second  count  was 
sufficient  to  charge  the  sale  of  intoxicating  liquor. 

For  the  errors  indicated  the  judg:'nent  will  be  reversed  and 

the  Gau.se  remanded. 

Sever sed  and  Semanc'ed. 
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STATE  OF  ILLINOIS, 

Vss. 

SECOND  DISTRICT  \  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this '^f  ^^r\ day  of 


in  the  year  of  our  Lord  one  thousand 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Jegun  and  held  at  Ottawa ,  on  Tuesday j  the  siXtth  day  of   / 
April,  in  the  year  of  our  Lordj^ne  thpusand  ^ine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 


Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Jus.tice 
Hon.  THOMAS  M.  JETT,  Justice. 


/I 


Hon.  NORMAN  L.  JONES,  Justice, 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


/r- 


/ 


242I.A.  647 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
f/irv  «/>inoc  ^"^^    opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


>)a;^ 


.,,  I 


7570  April  Term,  1926, 


James  E.  Bennett,  Frank  A.  Miller, 
Frank  J.  Saibert,  and  Frank  F. 
Thompson,  Co-partners,  doing  buainess 
as  James  E«  Bennett  &  Company, 


Samuel  Jacobsen, 


Appellants,  Appeal  from  the  Circuit 

Court  of  La  3i  lie  County. 


-_  ,1  O  T  A 

Appellee  ^^^    X  ©iTi-e 


Partlovj,   J: 

Appellants,  James  E.  Bennett  &  Company,  hegan  aneattachjment 
suit  in  the  circuit  court  of  La  Salle  County  against  appellee,  Samuel 
Jacohsen,  to  recover  $1814o52  alleged  to  "be  due  for  commissions  and 
interest  on  stocks  bought  and  sold  by  appellants  for  appellee.   The 
Union  national  Bank  of  Streator,  Illinois,  was  served  as  garnishee 
and  certain  real  estate  belonging  to  appellee  was  attached.  Upon  issue 
being  joinM  there  was  a  trial  by  jury,  judgment  for  api^ellee,  and  an 
appeal  ^as  prosecuted  to  this  court  ?;here  the  judgment  was  reversed  on 
account  of  erroneous  instructions.   (232  111.  ^pp.  6253.)   Upon  the 
cause  being  reinstated  in  the  trial  court,  appellsnts  filed  an  amended 
declaration  consisting  of  the  common  counts  and  alleged  damages  in  the 
sum  of  |2500.00.  Appellee  filed  the  general  issue  together  with  his 
affidavit  that  he  was  not  indebted  to  the  appellants,  but  that  all 
lawful  accounts  charged  to  him  by  appellants  had  been  pi  id  in  full; 
that  all  their  oiaims  were  on  account  of  gambling  transactions  to  be 
settled  upon  margins;   that  ^pellee  paid  to  appellants  during  trhe 
transactions,  $10,000.00  more  than  he  received  from  them,  which  amount 
was  lost  by  him  and  won  by  them,  and  that  he  never  received  anything 
of  value  for  said  losses.   There  was  a  trial  by  jury,  a  judgment  for 
appellee,  and  this  appeal  was  prosecuted.   After  the  judgment  was 
rendered  appellee  entered  into  his  recognizance  pursuant  to  Section 
15  of  the  Attachment  Act,  4he  attachJnent  was  dissolved,  the  garnishee 
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released,  thus  claanging  the  siiit  from  a  proceedir.g  in  rem  to  one  in 
personam. 

\5/lien.  tliia  csuae  was  before  us  on  the  foriaer  appeal  we  fully 
stated  the  facts  an<?,  it  v?ill  not  "be   necessary  to  repeat  them.   At  that 
tine  we  hold  tliat  there  was  a  sharp  conflict  ia  the  eviv'ence  and  it  "was 
of  the  utmo£;t  importance  that  tho  jury,  in  order  to  properly  determine 
these  questions  of  f  ct,  should  be  accurately  instructed,   'x'^iat  same 
condition  exists  upon  this  appeal. 

The  tv^enty  seventh  instruction  on  hehalf  of  aippellee  told 
the  jur.  if  they  believed  fron  tlie  evidence  that  the  claims  of  the 
plrdntiffs  are  based  upon  transactions  between  said  parties  T/hereby 
saieLplai?atiffs  bought  rnd  sold  stock  or  other  commodities  for  the 
defendant  with  the  mutual  understand iiig  betvveen  said  parties  that  said 
stock  or  other  coiflmoditles  ^w^jl^ere  not  to  be  delivered,  but  that  v.'hen  the 
market  price  of  such  comaiodities  increased,  plaintiffs  "were  to  pay 
Jacobsen  the  difference,  and  that  ^Jhen   the  m..-  rket  price  decreased,  he 
was  to  pay  plaintiffs  the  difference,  then  such  transacti  j-ns  are  gambling 
transactions,  and  the  verdict  should  be  for  the  defendant.   It  is 
insisted  that  this  instruction  does  not  correctly  define  a  gambling 
transaction;   that  it  fails  to  indicete  thst  the  mutual  intent  to  gamble 
miist  exist  at  the  time  of  the  making  of  the  contract  and  not  at  any 
other  time;   thst  there  cann.ot  be  gambling  in  stocks  \ii.ihere  they  ere 
actually  bought  and  sold;   that  the  actual  purchase  and  sale  of 
stocks  by  a  broker,  even  though  subsequently  there  is  no  delivf.ry  of 
the  fetock  to  the  customer  but  a  settlement  is  made  on  differences,  does 
not  constitute  a  gambling  transaction.   Section  328  of  the  criminal 
Code  (Smith  Statutes  1925,  page  911,)  provides  that  whoever  contracts 
to  have  or  give  himself  or  aiiotiier  the  o-ption  to  £.ell  or  buy,  at  a 
future  time,  any  stock,  or  other  coromodity,  where  it  is,  at  the  time 
of  making  such  contract-,  Intended  by  both  parties  thereto  that  the 
option  whenever  exercised,  or  the  contract  resulting  therefrom,  shall 
be  settled,  not  by  the  receipt  or  delivery  of  soch  property,  but  by 
the  pa^naent  only  of  difference  in  price  thereof,  that  all  such 
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trans;. otions  are  gambling  transactions  and  void.   This  instruction 
does  not  contain  all  of  the  elements  contoined  in  the  statute  necessary 
to  coastttxite  a  gambling  transaction.   It  was  not  accurate  because  it 
told  the  jury  that  if  the  .  arties  bought  and  sold  stock,  with  the 
mutual  understanding  that  the  transactions  were  to  be  settled  on  differ- 
ences, the  contracts  were  gambling  transactions.   'This  connot  be  true 
for  the  reason  that  if  goods  are  actually  bought  and  sold  the  traneactions 
are  legitimate.  Market  de;  Is  become  gambling  transactions  only  v.here 
there  are  pretended  purchases  and  sales.   The  sixteenth  instruction 
refused  on  behalf  of  appellants  contained  part  of  the  elements  necessary 
to  constitute  a  gambling  transaction  as  provided  by  the  statute  and  it 
\"as  approved  in  Dillon  vs.  KcCrea,  59  111.  Appi  505,  but  as  it  is  very 
much  in  the  nature  of  an  argument  its  refusal  did  not  constitute  rever- 
sible error. 

The  twenty  eighth  instruction  on  behalf  of  appellee  told 
the  jury  that  by  the  preponderance  of  the  evidence  is  not  meant  the 
greater  number  of  witnesses,  hut  that  the  preponderance  of  the  evidence 
may  be  established  by  the  lesser  number  of  witnesses  and  by  facts  and 
cixcumstances;   provided  the  jur;;  believe  froin  all  the  evidence  in  the 
case  that  the  truth  lies  upon  the  side  of  the  lesser  number  of  lA'it- 
nesses.   This  instruction  is  not  accurate.   The  preponderance  of  the 
evidence  is  not  determined  alone  from  the  number  of  Vvitnesses  testifyiogo 
It  is  determined  from  all  the  facts  and  circumst-rnces  in  evidence.   The 
number  of  witnesses  is  often  one  of  the  material  facts  to  be  taken  into 
consideration  in  determining  the  prepondercnce.   In  The  Tatter  of  Jo 
E.  ?^:illits  Dunning,  £11  111.  App*  6S3;   Eynearson  vs.  ■McCartney,  205 
111.  App.  555;  DeJoannis  vs.  Domestic  Engineering  Co.,  135  111.  iipp. 
271;  Yanloniz  vs.  3pring  Valley  Coal  Co.,  185  111.  App.  563.   The  jury 
from  the  language  used  might  have  reason  to  believe  that  the  Enimber  of 
witnesses  was  not  material  and  was  not  to  be  considered  in  determining 
the  preponderance.   The  prepondersnce  mn;-;  be  established  by  the 
lesser  number  of  witnesses,  together  with  all  the  facts  and  circumstances 
in  evidence,  but  the  second  clause  does  not  so  state,  but  it  tells  the 
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jury  fhat  tlie  preponderance  may  be  established  b;'  the  lesser  number 
of  witnesseti  and  by  facts  and  circumstances,  omitting  that  the  facts 
and  circumstances  must  be  in  evidence  in  the  case.   This  omission 
wag  erroneous.   Balenovic  vs.  Ansick,  181  111.  App.  660.  Appellee's 
defence  rested  solely  upon  his  own  testimony,  the  greater  number 
of  witnesses  testified  for  appellants,  and  the  giving  of  this  in- 
stmction  might  have  prejudicially  misled  the  Jury  on  this  point. 
Nor  do  we  think  the  last  clause  cured  this  error. 

The  twenty  ninth  instruction  on  behalf  of  appellee  told  the 
jury  that  in  determining  the  weight  to  he  fTiven  to  the  testimony  of 
any  witness,  the  jury  should  consider  the  conduct  of  such  witness 
while  testifying,  together  with  other  facts-  therein  enumerated.  The 
objection  is  that  the  word  "may"  or  "might"  should  have  been  used 
instead  of  the  word  "should",  and  thst  the  jury  should  have  been 
told  that  in  weighing  the  testimony  of  the  witnesses  the  jury  may 
or  might  consider  the  conduct,  etc. ,  of  the  witnesses.   In  Lyons 
vs.  Chicago  City  Railway  Co.,  258  111.  75,  on  page  84,  the  use  of 
these  wordg  was  considered.   It  was  held  that  may  or  might  should 
have  been  used,  but  that  the  instruction  as  given  did  not  constitute 
reversible  error. 

The  nineteenth  refused  iustmction  on  behalf  of  appellants  told 
the  jury  that  v?hile  the  law  permits  the  defendant  to  testify  in 
his  ovjn  behalf,  nevertheless  the  jury  has  the  right  in  weighing 
the  evidence  to  determine  how  much  credibility  is  to  be  given  to 
it,  and  to  take  into  consideration  that  he  is  the  defendant  and 
interested  in  the  result  of  this  suit.   In  West  Chicago  City  Rail- 
way Co.  vs.  Dougherty,  170  111.  379,  an  instruction  in  almost  this 
identical  language  was  held  to  be  good  and  its  refusal  was  held 
to  be  error.   That  ruling  was  followed  in  Chicago  •&  Eastern  Illinois 
Railroad  Company  vs.  Burridge,  £11  111.  9,  where  it  was  held  that 
an  instruction  stating  that  the  jury  in  weighing  the  plaintiff's 
evidence  may  take  into  consideration  thet  he  is  interested  in  the 
result  of  the  suit,  ie  not  improper  as  singling  out  the  plaintiff 
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where  the  suit  is  against  a  corporation  and  the  plaintiff  is  the 
only  witness  aireotly  interested  in  the  suit.   This  has  also  "been 
announced  as  the  rule  where  the  suit  is  betv'een  individuals  and  one 
of  there  does  not  testify  as  was  true  in  this  case.   ,:mith  vs.  ieter 
&  Volz,  E05  111.  App.  279;  Maxwell  vs.  Chicago  ?^  Eastern  Illinois 
Bailroad  Company,  140  111.  App.  156;  Schlesinger  vs.  Rogers,  80  111. 
App.  420.  The  instruction  should  have  been  given. 

The  twenty  third  refused  instxniction  offered  by  appellants  told 
the  jury  that  the  transactions,  if  any,  made  by-  the  plaintiffs  for 
the  defendant  will  be  prestimed  to  be  in  conformity  to  the  rules  of 
the  stock  exchange  in  the  absence  of  any  other  agreement  or  under- 
standing of  the  parties.   It  is  insisted  by  appellants  that  this 
instruction  was  held  good  in  McAyeal  vs.  Sullett,  202  111.  214,  and 
that  its  refusal  in  this  case  was  error,   '.e  have  examined  that 
case  and  find  that  in  that  case  the  rules  of  the  stock  exchange  were 
admitted,  in  evidence.   In  the  case  at  bar  the  rules  of  the  stock 
exchange  were  not  admitted  in  evidence,  and  therefore  we  do  not 
think  there  was  any  error  in  refusing  this  instrtiction. 

Complaint  is  nacfe  of  several  instances  in  \ihich  the  v.itness 
Qrennan  testified  to  the  manner  in  which  business  v;as  transacted  in 
the  Chicago  office  of  the  appellants  and  he  \?as  permitted  to  comment 
thereon.   Gross  errors  have  been  assigned  by  appellee  upon  the  rul- 
ing of  the  court  in  permitting  the  same  witness  to  testify  how  busi- 
neas  was  transacted  in  the  Chicago  and  ITew  York  offices.   The  witness 
waB  the  agent  of  appellants  in  the  city  of  Streator,  and  should  have 
been  permitted  to  testify  to  such  facts  as  were  vjithin  his  own 
knowledge  and  within  the  scope  of  his  agency.   The  manner  in  which 
business  was  transacted  in  Chicago  and  lew  York,  which  was  outside 
of  his  personal  knov.ledge,  was  improperly  admitted,  and  any  criti- 
cism of  the  manner  in  which  business  was  transacted  by  appellant 
was  improper  and  should  not  have  been  admitted. 

In  the  opening  statement  Mr.  Painter,  one  of  the  attorneys  for 
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appellee,  sai-d:   "Gentlemen,  you  heard  one  side  of  this  case,  hut 
there  is  another  side  to  it.   That  man   sitting  there,  the  defendant 
here,  loet  oyer  -'10,000.00  -  ".    Counsel  for  appellants  objected 
and  the  objection  visb   sustained.   ]}uring  the  direct  examination  of 
appellee,  appellants  objected  end  moved  that  a  certain  conversation 
bet\?een  appellee  and  Grennan  be  stricken  on  the  ground  that  it  was 
incompetent  and  not  binding  upon  appellants,  and  was  prejudicial. 
Counsel  for  appellee  replied:   '^There  don't  seem  to  be  anything 
binding  upon  them."  An  objection  ?ias  made  to  this  and  sustained. 
Counsel  for  appellsnts  moved  to  strike  out  the  remark.   hereupon 
counsel  for  appellee  replied:   "You  can't  lecture  me  here  and 
chatter  away  like  that."  An  obje6tion  was  made  to  this  remark  and 
it  TFas  moved  ^that  it  be  stricken  and  counsel  for  appellee  replied: 
"I  ask  that,  this  be  stricken.   He  is  not  the  whole  thin£7  in  this 
case."  MatAg  the  course  of  the  cross-examination  of  appellee, 
appellants'  counsel  put  this  q^uestion  to  him.  '%,   You  have  had  a 
lot  of  expetience  on  the  stock  market?"  ana  one  of  the  counsel 
for  appellee  replied:  "About  $10,000.00  worth."  A  ^.ittle  later 
this  question  was  asked:  "5«  VThat  did  you  mean  in  thst  letter, 
referring  to  the  letter  of  December  13th,  1919,  \7hen  you  said  you 
think  they  have  all  favors?"  This  v.'as  objected  to  by  counsel  for 
appellee  and  counsel  for  appellants  said:  "I  think  I  have  the  right 
to  go  into  this."  The  objection  was  overmiled  and  counsel  for 
appellee  remarked:   "Taking  his  money  -  that  is  the  only  favor." 
On  the  argument  of  the  case  counsel  for  appellee  said:  "These 
brokerage  institutions  all  over  the  country  are  supposed  to  be 
run  according  to  law   and  they  are  run  that  way  for  a  tine  but 
we  do  not  kno-w  when  they  are  and  'fihen   they  are  not,  because  they 
always  take  the  money,  and  the  asylums  and  homes  for  orphans  are 
filled  all  over  the  country  with  -"   Objection  was  made  to  this 
remark  and  the  objection  was  sustained. 

It  is  insisted  by  appellee  that  these  remarks  were  highly 
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prejudicial  and  constituted  reversible  error.  As  we  have  already 
sand  tfetB  case  was  close  upon  the  facts  and  it  ts'hs  essential  that 

the  jury  shovJ.d  be  properly  instructed.   It  ¥.as  also  jnet  as  im- 
portant that  improper  remarks  should  not  he  made  Ouring  the  progress 
of  the  trial.   In  Illinois  Central  lij.    Go.  vs.  ,^eits,  111  111,  ...pp. 
242,  it  \i"as  said:   "There  is  enought  natural  and  inherent  prejudice 
in  the  minds  of  jurors  against  railroads  anc"  other  corporations 
without  having  it  augmented  hy  direct  and  improper  appeals  calculat- 
ed to  arouse  the  sympathy,  passion,  or  prejudice  of  jurors.  A 
lawyer  who  tries  his  case  in  the  proper  manner,  ohserri-n-g  the  ethics 
of  the  profession,  is  at  a  great  temporary  disadvantage  v^hen  trsring 
a  cause  against  counsel  v?ho  resorts  hy  improper  language  to  obtain 
a  verdict.  Verdicts  thus  obtained  generally  are  and  always  should 
be  short  lived.   Trial  courts  should  set  thea  aside  as  often  as 
they  are  obtained.   It  is  the  policy  of  this  court  to  discourage 
such  misconduct  on  the  part  of  lawyers  by  reversing  judgments  ob- 
tained by  them  when  it  is  manifest  that  they  are  the  result  of  un- 
professional conduct." 

The  above  quotation  was  quoted  v.lth  approval  by  this  court  in 
Eilers  vs.  leoria  Ry.  Co.,  a)0  111.  App.  409,  and  is  applicable 
in  a  measure  to  the  facts  in  this  case,   appellants  had  a  right  to 
a  fair  trial  according  to  the  rules  of  evidence.   ITo  one  can  doubt 
the  absolute  impossibility  of  appellants  receiving  a  fair  trial  in 
view  of  the  remarks  of  counsel.  As  a  general  rule  the  trial  court 
sustained  the  objections  without  reprimanding  the  violators.   To 
merely  sustain  the  objection  tmder  the  circumstances  was  of  no 
avail  or  benefit  to  appellants.  There  was  no  possible  chenee 
for  appellants  to  obtain  fair  consideration  from  the  jury  uneer  the 
facts  here  presented.   Their  minds  were  inflamed  against  appellents 
by  unwarranted  remarks  of  covoisel.   It  was  the  duty  of  the  trial 
judge  to  set  aside  this  verdict,  not  only  because  appellants  were 
deprived  of  a  fair  and  impartial  trial,  but  for  the  reason  that  it 
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was  necessary  to  the  preservation  of  proper  decortua  and  dignity 
in  the  court,  as  well  as  to  maintain  the  majesty  of  the  la«. 

For  the  errors  indicated  the  judgment  will  lie  reversed  and 
the  cause  remanded. 

Iteversed  and  rerasnded. 
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STATE  OF  ILLINOIS,      ]^^ 

SECOND  DISTRICT  j    '  j   JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  DiSrid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this "^  f^^^ day  of 

^\  ^ir'^^^y in  the  year  of  our  Lord  one  thousand 


nine  hundred  aafi  twenty-,>^^^^^     v? — fi -^ 


Aerk  of  the  Appellate  Court 


VlM^^. 


AT  A  TERMyOF  TfiS-'APPEJLLATE  COURT, 


Begun  and  held  at  Ottawa,  on;  Tuesday ,  ti>e  Siixtii'  day  of 

April  J  in  the  year  qf>mir  troTd"t5fie  thousand  nine  hundred 
and  twenty-siXj  within  and  for  the  Second  District  of  the 
State  of  Illinois:  O  /I  O  T   A    €■ 


fy  ~E  Hd     X.  Ql^® 
Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
(        JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JLii  3   1926   ^'^^  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7585  April  Term,  A.D.  1926,  Agenda  5 

Jacot  Castner,  O  /I  ^  T  A    'A 


appellant, 
vs. 
John  Bomleny, 

appellee, 


Appeal  from  the  Circuit  Court 
of  Henry  County. 


Jett,  J. 

This  is  a  suit  in  trespass  "brought  hy  Jacoh  Castner,  appellant, 
against  John  Bomleny,  appellee,  in  which  he  charges  that  he  was  xm- 
lavjfully  assaulted,  heat  and  hruised.   A  trial  vias   had  in  the  Cir- 
cuit Court  and  the  jury  foiind  for  appellee.   Judgment  i^as  rendered 
on  the  verdict  of  the  jury  and  the  plaintiff,  appellant  here, 
prosecutes  this  appeal. 

For  the  purposes  of  this  opinion  appellant  will  be  called 
plaintiff  and  appellee  defendant. 

The  declaration  consists  of  six  eoun.ts.   Two  separate  and  dis- 
tinct assaults  are  charged  as  having  been  made  upon  the  plaintiff 
by  the  defendant.   The  defendant  pleaded  the  general  issue  and  two 
special  pleas.   The  defense  interposed  was  that  of  self-defense 
and  the  issue  was  so  formed  by  the  pleas.   The  first  assault  com- 
plained of  is  that  on  a  certain  date,  in  the  declaration  mentioned 
the  plaintiff  and  defendant  were  each  crossing  a  certain  park 
and  as  they  met  neither  of  them  appeared  to  get  out  of  the  well 
beaten  path  and  the  result  was  that  they  came  together.   Eo  harm  or 
injury  was  done  to  the  plaintiff  on  this  occasion.   Ths  second 
assault  relied  upon  for  a  recovery  is  that  on  a  street  in  the 
Village  of  Annawan,  on  or  about  the  19th  of  Hovember,  192S,  at  about 
twelve  o'clock  noon,  the  plaintiff,  who  fjas  in  the  employment  of  a 
Dr.  Young,  was  preparing  to  put  some  water  in  the  automobile  of 
the  doctor,  and  while  he  was  on  the  sidewalk  with  a  view  of  obtain- 
ing the  water  the  defendant  assaulted,  beat,  bit  and  bruised  him 
and  hit  him  with  a  bottle  of  milk  on  the  right  side  of  the  head 
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and  that  he  was  seriously  injured  therehy;  that  in  consecLuenoe  of 
his  injury  he  was  confined  in  the  hospital  for  a  number  of  days. 

Many  reasons  are  assigned  for  a  reversal  of  the  judgT.ent.   It 
is  the  contention  of  the  plaintiff  that  the  court  erred  in  the 
admissihility  of  certain  testimony.   On  the  trial  the  defendant  v;as 
permitted  to  prove  threats  made  by  the  plaintiff  against  him.  This 
testimony  was  admitted  on  the  theory,  we  take  it,  that  if  the  plain- 
tiff had  made  threats  against  the  defendant  it  u'ould  be  a  reasonable 
inference  that  he  sought  him  for  the  purpose  of  executing  those 
threats;  that  they  served  to  oheracterize  the  plaintiff's  conduct 
towards  the  defendant  at  the  time  of  their  meeting  and  at  the  time 
of  the  alleged  assault*  Ve  think  the  testimony  of  the  threats  made 
by  the  plaintiff  were  admissible. 

It  appears  the  defendant  •"vas  indicted  in  the  Circuit  Court  of 
Henry  county,  and  that  the  cause  was  transferred  to  the  county  court 
for  process  and  trial,  and  in  that  court  the  defendant  entered  a 
plea  of  guilty  to  an  assault  v.'ith  a  deadly  weapon  upon  the  plaintiff 
and  was  fined  $50.   The  record  of  the  cotmty  court  was  admitted 
showing  the  plea  of  guilty  and  the  imposing  of  the  fine.   The  de- 
fendant was  permitted  to  esplain  his  plea  of  guilty.   It  is  insist- 
ed by  the  plaintiff  that  it  was  error  for  the  court  to  allow  the 
defendant  to  explain  his  plea  of  guilty. 

Schreiner  vs.  The  High  Court,  etc.,  35  111.  App.  576,  was  an 
action  upon  a  contract  of  insurance  and  among  other  things  the  in- 
surance company  pleaded  that  the  plaintiff,  who  wes  the  beneficiary, 
did  feloniously  kill  Mathew  Schreiner,  the  insured,  and  that  she 
pleaded  guilty  to  manslaughter.   In  discussing  the  question  of  the 
effect  of  the  plea  at  page  579  and  580  the  court  said:   "Her  plea 
admitting  guilt  of  manslaughter  is  like  any  other  admission  of  the 
kind,  not  conclusive,  but  subject  to  contradiction  or  explanation 
when  proved  against  her  in  any  civil  proceedings."  Y/e  are  of  the 
opinion  that  the  court  did  not  error  in  allov.'ing  the  defendant  to 
explain  his  plea. 
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The  plaintiff  compleins  th&t  he  was  not  permitted  to  cross- 
examine  the  defendant  upon  the  explanation  offered  and  that  the  oh- 
j action  of  the  defendant  was  sustained  on  the  ground  that  the  plea 
spoke  for  itself.   The  objection  made  hy  the  defendant  that  the  plea 
spoke  for  itself  was  overruled  "by  the  court.  The  record  discloses 
also  that  the  plsintiff  v^as  allowed  to  cross-examine  the  defendant 
as  to  why  the  plea  of  guilty  was  entered. 

Much  complaint  is  made  hy  the  plaintiff  of  the  instructions. 
The  record  discloses  that  the  jury  were  very  fully  instructed  on 
the  part  of  the  plaintiff  and  while  there  may  be  some  slight  error 
in  the  giving  and  modifying  of  the  instructions,  we  s.re  not  pre- 
pared to  say  that  reversible  error  was  committed  in  thnt  respect. 
It  is  conceded  by  the  plaintiff  that  the  testimony  is  conflicting. 
After  an  examination  of  the  evidence  it  appears  to  us  th;  t  the 
weight  of  the  testimony  is  in  favor  of  the  contention  of  the  de- 
fendant.  The  jury  having  seen  and  heard  the  i.vitnesses  and  having 
been  fully  instructed  as  to  the  law  of  the  case,  we  do  not  feel  that 
we  would  be  authorized  to  set  aside  their  finding,  and  therefore  the 
judgment  of  the  Circuit  Court  of  Henry  County  is  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

>ss. 

SECOND  DISTRICT  j  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rict  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  herebj'  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affi^  the  seal  of 

day  of 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

y  /  /'4 


Begun  and  held  at  Ottaw4,  on  Tuesday,  the  aaxth  d^y  of 

April,  in  the  yeaS*  of  our  Lord  one  thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois:  %^%\*K^ 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JLii  0   1926   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit 1 
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April  Term,  A.^.  1926.  Agenda  8. 


The   People  of  ttie  State 
of  Illinois, 

Defendant  in  error,  Error  to  the  County  Court 


vs. 


of  Lee  Goxmty. 


Hyman  Levin.  242  I«A« 

Plaintiff  in  error, 

Jett,  J. 

Tlie  State's  Attorney  of  Lee  county,  filed  an  information  con- 
sisting of  tHree  counts  against  the  plaintiff  in  error,  charging 
Mm  with  a  violation  of  the  Prohihition  Act.   Suhsequently  the 
information  was  amended.   A  trial  was  had  which  resulted  in  the 
jury  finding  the  defendant  guilty  on  all  of  the  counts  in  the 
information.  Motions  for  a  new  trial  and  in  arrest  of  judgment 
were  made  and  overruled.   The  court  sentenced  the  defendant  to 
pay  a  fine  of  §1,000  under  the  first  count  of  the  amended  informa- 
tion and  to  imprisonment  in  the  county  jail  for  a  period  of  180 
days  under  the  third,  and  omitted  to  sentence  him  on  the  second 
count.   Exceptions  were  entered  ty  the  plaintiff  in  error.   Ee 
prosecuted  a  writ  of  error  to  the  June  Term,  1925,  of  the  supreme 
Court.   The  cause  was  transferred  by  the  Supreme  Court  to  this  court. 

It  is  argued  that  the  court  committed  error  in  refusing  to 
quash  the  amended  information,   f/e  are  of  the  opinion  that  the 
amended  information  charged  a  violation  of  the  Prohibition  Act  and 
that  the  court  did  not  err  in  denying  the  moti .n  to  quash.   The 
premises  of  plaintiff  in  error  were  searched  by  the  sheriff  under 
a  search  warrant  and  certain  liquor  was  obtained.  A  motion  was 
made  by  plaintiff  in  error  to  quash  the  search  warrant  and  sequester 
the  liquor  taken  thereunder.  Both  motions  were  §enied  anc  on  the 
trial  of  the  case  the  liquor  was  admitted  in  evidence.   ^  hen  this 
cause  was  in  the  Supreme  Court  a  motion  was  made  by  the  defendant 
in  error  to  strike  from  the  record  the  complaint  and  search  w^  rrant 
for  the  reason  that  they  were  not  included  in  the  bill  of  exceptions 
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which  -was,  by  that  court  allowed.   Suhsequently  plaintiff  in  error 
moYed  to  file  an  additional  record  in  the  Supreme  Court  which  was 
ty  that  court  denied.   Since  the  cause  has  "been  transferred  to  this 
court  no  order  has  "been  entered  allowing  the  motion  to  file  the 
additional  record.  The   question  of  the  search  warrant  and  its 
validity  is  not  i)roperly  "before  this  court.  The  only  question, 
therefore  left  for  the  consideration  of  this  court  is  v^hether  or 
not  error  was  committed  "by  the  trial  court  in  the  giving  of  in- 
structions on  the  part  of  the  defendant  in  error. 

Instruction  nrjuber  1,  given  on  the  part  of  the  defendant  in 
error  is  as  follows: 

"The  Court  instructs  the  Jury  in  the  lanjniage  of 
the  Statute  that  the  possession  of  liq-aors  hy  any  person 
not  jftegally  permitted  under  the  Prohibition  Act  of  the 
State  of  Illinois,  to  possess  liquor,  shall  he  prima 
facie  evidence  that  such  liquor  is  kept  for  the  pui'ijose 
of  "being  sold,  "bartered,  exchanged,  given  away,  furnished 
or  otherwise  disposed  of  in  violation  of  the  provisions 
of  this  Act.   It  shall  not  "be  unlawful  to  possess  liquors 
in  one's  private  dwelling  while  the  same  is  occupied  and 
used  "by  him  as  his  dwelling  only,  provided  such  liquors 
were  lawfully  acquired  and  for  use  only  for  the  personal 
comsumption  of  the  owner  *liereof  and  his  family  residing 
in  such  dwelling-  and  of  his  hona  fide  guests  when  enter- 
tained therein;  and  the  bsnis  burden  of  proof  shall  "be 
upon  the  possessor  in  any  action  concerning  the  same  to 
prove  that  siich  liquor  was  lawfully  acquired,  possessed 
and  used." 

On  the  trial  the  issue  was  su'bmitted  to  a  jury  and  the  plain- 
tiff in  error  introduced  evidence  disputing  the  facts  charged  against 
Mm  in  the  information. 

In  People  vs.  Tate,  316  111.  52,  the  plaintiff  in  error  was 
indicted  for  a  violation  of  the  Illinois  Prohibition  Act.  Upon 
the  trial  of  that  cause  an  instniction  was  given  very  similar  to 
the  first  instsniction  given  on  the  trial  of  this  case.   At  page 
59  the  court,  concerning  said  instruction,  said:   "This  instruction 
does  not  state  the  law  and  particularly  the  last  pert  of  it.   The 
People  again  ignore  the  charge  that  they  make  in  the  indictment 
and  conclude  by  saying  that  if  the  jury  believe,  beyond  a  reason- 
able doubt,  that  the  defendant  had  in  his  possession  intoxicating 
liquor  he  should  be  foujid  guilty  by  the  jury,  unless  they  further 
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believe  from  the  evidence  that  the  defendant  acquired  the  liquor 
in  a  legal  manner.   This  placed  the  hurden  of  proof  entirely  upon 
the  defendant  and  was  erroneous. 

\7e  want  to  emphasize  again  that  it  is  improper  in  a  case  of 
this  kind,  wherein  there  is  a  contest  on  the  evidence,  under  section 
40  of  the  Prohihition  Act,  as  to  v.'hat  consti  utes  a  prima  facie 
case,  to  inform  the  Jury,  in  substance,  that  the  defendant,  if 
he  makes  a  defense,  must  overcome  the  prima  facie  case.   hen  a 
defendant  goes  to  trial  and  introduces  evidence  disputing  the  fact 
charged  in  the  indictment,  it  is  a  question  then  -whether  the  evi- 
dence establishes  a  case  against  him  of  guilt  beyond  a  reasonable 
doubt,  and  where  there  is  such  a  contest  in  the  evidence  there  should 
be  no  instruction  whatever  given  as  to  what  constitutes  a  prima 
facie  case.   On  the  contest  the  question  is  solely,  have  the  People 
established  the  guilt  of  the  defendant  beyond  a  reasonable  doubt? 
The  giving  of  the  first  instruction  on  the  part  of  the  defendant  in 
error  constituted  reversible  error. 

The  Judgment  of  the  county  court  of  Lee  coujity  is  reversed  and 
the  cause  is  remanded. 

Heversed  and  Eemanded. 
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STATE  OF  ILLINOIS,       (^^ 

SECOND  DISTRICT  \  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  fA^pellate  Court,  at  Ottawa,  this 3  <^^-^— ^ day  of 

-in  the  year  of  our  Lord  one  thousand 


twenty,^^   7^ 


y&e\ 


irk  of  the  Appellate  Court 


(Jl/t^4^^y^^f^ 


AT  A  TERM  OF  THE.,ABPELIjATE  COURT, 

Begun  and  held  at  Ottawa  j^/on  Tuesda3j;^'Tih"^  si,Xth  .day/of  jf^ 
April  J  in  the  year  of  our  L^rd  one  tiiousalfid  nipie  hundred 
and  twenty-siXj  withiti  and  for  the  Second  District  of  the 
State  of  Illinois:  ^^ 

242  1^^*  ^ 

Present — The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUN  3   fQ^fi    th.e    opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7612  April  Term,  A.D.   1926,  AgeJada  11. 


s/is  ij 


;-'^, 


The  People  of  the  State  of  ^  A   ^ 

Illinois, 

Defendant  in  error.        Error  to  the  County  Court 
vs.  of  Lake  County. 

James  Gallon  and  Joseph  Horen, 
Plaintiffs  in  error, 


Jett,  J. 

The  State's  Attorney  of  Lake  county  on  Novemher  2nd,  1925, 
filed  an  infortnatian  consisting  of  two  counts,  in  the  county  court 
of  said  county,  charging  James  Fallon,  Fred  Eaton  and  John  Doe 
with  violating  the  Prohiliition  Law  hy  transporting  and  possessing 
intoxicating  liquor.   After  the  filing  of  the  information  a  warrant 
was  issued  and  James  Fallon  and  Fred  Eaton  were  arrested  and  also 
the  plaintiff  in  error,  Joseph  Horen,  under  the  John  Doe  information. 
The  record  discloses  that  the  latter' s  name  is  sometimes  given  as 
Horen  and  sometimes  given  as  Horn.   It  further  shows  he  is  sometimes 
called  Joseph  and  sometimes  Joe.  A  nolle  was  entered  hy  the  state's 
Attorney  as  to  Eaton.   The  plaintiffs  in  error,  namely,  the  said 
James  Fallon  aad  the  said  Joseph  Horen  were  found  guilty  by  a  jury 
and  judgment  was  entered  upon  the  verdict,  and  they  were,  and  each 
of  them  was,  sentenced  to  the  county  jail  of  the  county  of  Lake  for 
a  period  of  ninety  days  and  that  each  pay  a  proportionate  part  of 
the  costs.   They  hoth  prosecute  this  writ  of  error. 

It  is  insisted  that  Horen  was  not  charged  with  any  offense.  He 
appeared  in  court  in  person  and  b.,  his  attorney  and  was  furnished  with 
a  copy  of  the  information  and  pleaded  not  guilty.   On  the  trial  he 
was  identified  by  a  witness  as  being  one  of  the  parties  present  on 
the  night  in  question  where  the  liquor  was  to  be  delivered,  and  it 
was  conceded  by  the  attorney  for  the  plaintiff  in  error  that  his 
name  was  Joseph  Horen. 
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Tlie  evidence  shOT;s  that  James  Yalentine  was  engaged  in  the 
"bootlegging  husiness  on  a  very  large  scale  and  that  in  his  line  he 
did  "business  with  the  notorious  Senna  gang  of  Chicago.   Plaintiff 
In  error  Horen  hecame  aware  of  the  business  of  Valentine  and  on  or 
about  Gotoher  £4th,  1925,  purchased  a  quantity  of  liquor  from  him. 
later  on  he  made  an  arrangement  with,  Valentine  for  the  purchase  of 
one  hundred  gallons  more  and  directed  that  it  he  taken  to  a  certain 
point  on  a  public  highway  in  Lake  county  where  it  could  be  delivered. 
hen  Valentine  and  his  wife  and  son  and  his  brother  and  the  letter's 
wife  went  to  the  designated  place  to  make  the  delivery  of  the  one 
hxmdred  gallons  of  liquor  they  found  plaintiff  in  error  Horen. 
Almost  immediately  there  appeared  plaintiff  in  error  ?nllon  who  was 
a  state  highway  policeman  and  who  was  in  company  with  Eaton.   It  is 
the  contention  of  Fallon  that  he  discovered  the  liquor  and  placed 
Valentine  and  Horen  under  arrest.   That  they  were  arrested  is  denied. 
At  any  rate  the  testimony  shows  that  they  were  not  placed  in  custody. 
Fallen  took  the  liquor  with  him  claiming  that  he  had  it  pursuant  to 
his  authority  as  an  officer.   He  also  claims  that  he  notified  the 
state's  attorney  of  Lake  coTinty  of  his  seizure  of  the  liquor. 

Catherine  Valentine,  wife  of  James  Valentine,  testified  that 
she  told  them  she  could  probably  get  -j50.00  to  give  them  but  not 
to  keep  the  liquor;  that  she  was  talking  to  Fallon;  Fallon  stid  we 
will  go  50-50  and  that  he  wanted  '^SO.OO;  that  he  was  workin,<  out 
of  Springfield;  that  they  were  not  arrested  by  Fallon. 

On  the  night  in  question  the  police  of  llorth  Chicago  were  called, 
Vi/hen  two  of  them  arrived  Valentine  explained  the  situation.   Fallon 
insisted  that  he  had  taken  the  liquor  as  an  officer  and  this  fact 
Has  not  then  disputed  by  Valentine.   The  police  officers  refused 
to  aid  Valentine  and  left  the  liquor  in  the  possession  of  Fallon. 
Valentine  then  reported  the  seizure  to  the  sheriff.   The  sheriff 
obtained  a  search  warrant  and  obtained  forty  gallons  of  liquor  from 
Pallon  but  no  trace  of  the  remaining  sixty  gallons  could  be  had. 
It  is  the  contention  of  the  People  that  Fallon  is  s  high-jacker  and 
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that  it  was  planned  by  him  and /jforen  to  ohtain  the  liquor  for  their 
own  purposes.   The  evidence  tends  to  support  such  contention, 

Eaton,  against  whom  the  nolle  mas  entered,  was  called  to  the 
stand  as  a  court  witness  without  any  showing  to  predicate  it  upon. 
This  has  heen  assigned  as  error.   Prom  what  is  disclosed  hy  the 
record  we  are  of  the  opinion  the  court  did  err  in  not  requiring  a 
showing  to  be  made  as  a  reason  why  Eaton  should  be  called  as  a  court 
witness.   But  taMng  the  case  altogether  the  guilt  of  the  plaintiffs 
in  error  eat   so  conclusively  shown  that  vve  are  not  inclined  to  dis- 
turb the  verdict  because  of  this  error. 

The  record  does  disclose  however,  that  the  attorney  for  the 
plaintiffs  in  error  at  the  time  Eaton  was  called  to  the  stand  among 
other  things  stated  that  he  had  no  objection  to  his  testifying  if 
Eaton  was  not  to  be  prosecuted.   Eaton  was  not  prosecuted. 

I'Tien  Eaton  was  on  the  stand  testifying  he  was  interrogated 
conceuning  statements  which  he  had  made  outside  of  court  that  were 
in  conflict  with  statements  he  made  while  on  the  witness  Btand.   This 
it  is  insisted  by  plaintiffs  in  error  was  erroneous.   We  are  of  the 
opinion  that  the  court  committed  error  in  permitting  Eaton  to  be 
inteirogated  concerning  statements  he  had  made  outside  of  court  that 
were  in  conflict  with  statements  he  made  on  the  trial.   It  appears 
that  some  of  these  statements  were  used  by  the  state's  attorney  as 
proof  of  substantive  facts.   It  is  insisted  by  plaintiffs  in  error 
that  the  testimony  of  this  vltness  with  reference  to  the  statements 
he  made  out  of  court  was  not  competent  to  prove  any  substantive 
facts  against  them  and  this  is  true,  but  for  reasons  we  have  already 
indicated  this  error  is  not  considered  by  us  as  sufficient  to  reverse 
the  judgment. 

V^e  are  not  uninindful  of  the  fact  that  there  is  a  conflict  in 
the  testimony.   The  Jury  saw  and  heard  the  witnesses  and  we  think 
the  jury  was  authorized  to  find  as  they  did  and  therefore  the 
judgment  of  the  county  court  of  Lake  county  will  be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,      ] 

Vss. 

SECOND  DISTRICT  j  j_  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

ellate  Court,  at  Ottawa,  this V  -"^ day  of 

in  the  j^ear  of  our  Lord  one  thousand 


enty-^ — —^ 

fe  o'^,  the  Appellate  Court 


AT  A  TERM  CF  THE  APPELLATE  COURT, 


3egun  and  held  at  Ottawa.,  on  Tuesday,  the  sij^.i'K'V'flay  of 


April,  in  the  year  of  our  Lord  one.  thousagra  nine -ttfiiidred 


and  twenty-six,  vrlthjm  a,n^„^JSieff'    the  Second  District  of  the^j' 


State  of  Illinois:  ,      .^^- 

2T^   T 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice, 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUli  I  9  \\3lb       the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7632  April  Term,  A.D.  1926  25 

A   OTA   .A  4- 


Ida  Bell,  '^    -^  '^    ^^^    * 

appellee,  Appeal  from  the  Circuit  Court 

vs*  of  "  innebago  Coujaty. 

Fred  W*  MacDonald,  Kathr^ 

A.  Pay  and  Joseph  P.  Bell, 
appellants, 

Partlow,  P.  J. 

Appellee,  Ida  Bell,  filed  her  bill  in  the  circuit  court 
of  '"innebago  County,  against  appellants,  Fred  ..  MacDonald, 
Eathryn  A.  Fay,  and  Joseph  P.  Bell,  praying  for  a  dissolution 
of  a  partnership,  and  for  an  accounting  of  the  assets.  Appel- 
lants filed  an  answer  denying  that  appellee  was  a  pertner,  or 
that  she  v/as  entitled  to  the  relief  sought.   There  was  a  hear- 
ing before  the  chancellor,  a  decree  v;as  entered  in  accord  with 
the  prayer  of  the  bill  and  this  appeal  was  prosecuted. 

The  evidence  shows  that  Joseph  P.  Bell,  who  was  the  husband 
of  appellee,  Ida  Bell,  was  a  tinner  and  sheet  metal  worker.   He 
had  worked  in  Omaha,  Nebraska,  from  September  1,  1922,  until 
January  14,  1924.   He  testified  he  sent  to  his  v.ife  o35  each 
week  during  that  tine,   He  and  his  wife  later  went  to  Eockford, 
and  on  January  15,  1924,  Bell  went  to  work  for  MacDonald  and 
Mrs.  Fay,  who  were  partners  operating  the  MacDonald  Sheet  Metal 
Company.  Mrs.  Fay  kept  the  books  and  MacDonald  attending  to 
the  shop.   They  desired  to  get  a  competent  sheet  metal  worker 
who  would  stay  in  their  business  and  have  steady  employment,  and 
offered  Bell  a  one-third  interest  in  the  business  for  '600  if 
he  would  stay  with  them  permanently.   Appellee  testified  that 
her  husband  came  home  one  evening  and  told  her  that  MacDonald 
wanted  him  to  buy  a  one-third  interest.   She  asked  him  why  he  did 
not  buy  it,  and  he  replied  that  he  did  not  have  tlie  money.  Appellee 
told  him  she  had  some  money  saved  up  and  would  lut  it  into  the 
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■business  so  as  to  assure  him  steady  work,  together  with  their 
son  Havid. 

On  FelDruary  2,  1924,  there  was  a  meeting  at  l.IaoDonald' s 
house.   There  were  present  appellee  and  appellants,  David  Bell, 
a  son  of  appellee,  Violet  Bell,  Tsife  of  David  Bell,  and  Ada 
MacDonaia,  mother  of  Pred   .  MacDonald.  I/Irs.  Fay  explained  the 
manner  in  which  the  husiness  had  heen  conducted  and  the  amount 
of  husiness  they  nexe   doing  each  month.   The  evidence  on  jehalf 
of  appellee  is  that  appellee  said  to  MacDonald  that  she  had  the 
money  and  would  buy  the  one-third  interest  herself  for  1600,  and 
Bell  could  do  the  ijork;  that  MaoDonald  replied  that  it  was  all 
right,  and  Ilrs.  Fay  nodded  her  head  affirmatively. 

Appellee  had  ahout  ?3G0,  and  tried  to  horroYj  the  balance 
hut  could  not  do  so.   She  paid  §525  on  February  2,  1924,  ^;S0  on 
February  18,  1924;  ^35  on  March  3^  1924;  $50  on  February  11,  1924; 
^40  on  March  11,  1924,  and  $120  on  February  20,  19  25.   Receipts 
were  given  in  her  name  for  each  of  the  first  five  payments  which 
stated  that  the  amount  received  was  to  apply  on  a  one-third  in- 
terest in  the  firm  of  MacDonald' s  Sheet  Metal  Company.  The  last 
receipt  for  ^120  was  given  in  her  name  and  stated  that  it  vas 
in  full  payment  of  one-third  interest  sold  to  Mrs.  J,  P.  Bell. 
Each  receipt  was  signed  by  MacDonald  and  Mrs.  Fay.  Appellee  testi- 
fied that  the  $600  was  paid  from  money  she  had  earned  working 
at  a  dry  cleaning  and  pressing  plant,   she  received  a  statement 
from  Mrs.  Fay  which  shoed  that  the  assets  for  1924  ^ere  $5063.15, 
and  for  1925,  were  |6253.84. 

'The  evidence  further  showed  thet  appellee  never  attended  any 
meetings  of  the  company  after  February  2,  1924;  never  signed  any 
obligations  as  a  partner;  and  on  t he  letter  head  used  by  the  com- 
pany the  names  of  MacDonald,  Bell  and  Mrs.  Fay  appeared.   The 
company  borrowed  money  and  the  notes  were  renewed  from  time  to 
time  signed  by  the  three  appellants. 
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Appellee  roomed  in  the  same  hoTise  with  Elizaheth  Keeling, 
who  testified  that  appellee  told  Mrs.  Keeling  that  her  hushand 
was  a  partner  in  the  company.   G.  C.  3mith,  who  had  been  engaged 
in  the  cleaning  and  dyeing  "business  for  many  years,  and  for  whom 
appellee  worked,  testified  that  she  told  him  that  her  husband 
was  the  partner.   Both  of  these  statements  are  denied  "by  appellee. 
In  February,  1925,  a  lawyer  was  called  to  the  office  of  the  comi^ 
pany  to  draw  a  partnership  contract.   The  three  appellants  were 
present  and  Bell  telephoned  for  his  wife  and  she  later  came  to 
the  meeting.   Bell  stated  that  the  reason  for  the  contract  was 
that  he  wanted  a  working  agreement.   A  contract  was  drawn  which 
recited  that  it  was  made  between  Fred  " .  MacDonald,  Kathryn  Fay 
and  Joseph  P.  Bell,  authorized  agent  of  "da  Bell;  that  Fred  W. 
MacDonald,  Kathryn  Fay  and  Joseph  P.  Bell,  agent  for  Ida  Bell, 
would  become  and  remain  partners  in  the  business.   Appellants 
again  denied  that  appellee  was  a  partner,  or  h&d  any  interest 
in  the  business.   This  contract  was  prepared  but  never  signed. 
After  this  meeting  appellee  paid  the  balcnce  of  the  0^00,  which 
amounted  to  $120,  and  received  the  receipt  VvLich  stated  that  it 
was  the  balance  in  full  for  the  one-third  interest  sole]  to  Mrs. 
J.  P.  Bell. 

The  only  question  upon  this  appeal  is  whether  or  not  this 
evidence  was  sufficient  to  justify  the  chancellor  in  entering  a 
decree  finding  that  appellee  was  in  fact  the  person  who  purchased 
the  one-third  interest,  and  therefore,  was  entitled  to  an  account- 
ing.  It  appears  from  this  evidence  that  the  money  was  in  fact 
furnished  by  appellee.  Her  husband  would  have  it  uncierstood  that 
part  of  ±z   came  from  his  earnings,  but  as  the  evidence  shov.'s  that 
appellee  also  worked,  we  are  of  the  opinion  that  the  evidence  was 
sufficient  to  show  that  she  furnished  the  money  that  purchased 
this  interest.   The  "interest  v/as  purchased  for  the  purpose  of 
giving  her  husband  and  son  steady  employment.   Appellee  die!  not 
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attend  the  ^113111683  meetings  of  the  firm  and.  did  not  sign  any  of 
the  financial  obligations,  hut  this  did  not  prove  that  she  did 
not  furnish  the  money,  and  was  not  s  partner  in  the  husinese. 
'hen  the  time  oame  to  enter  into  the  written  contract  she  was 
called  to  attend  this  meeting.   If  she  was  not  a  partner,  and 
had  no  interest,  it  is  difficult  to  understand  why  appellants 
sent  for  her  to  attend  this  meeting.   It  certainly  was  evidence 
of  the  fact  that  she  had  some  interest,   'hen  the  written  eon- 
tract  was  drawn,  appellants  specified  that  the  hushand  was  her 
agent.   If  she  had  no  interest  in  the  partnership,  the  contract 
would  prohahly  not  have  mentioned  her.   The  contract  was  not 
executed,  but  after  it  had  been  drawn,  appellee  paid  the  bal- 
ance due  upon  the  contract  and  received  a  receipt  in  full  which 
recites  that  the  interest  v,as  sold  to  her.   After  appellee  filed 
this  bill  to  establish  her  rights  and  for  an  accounting,  she 
and  her  husband  separated  and  were  not  living  together  at  the 
time  of  the  trial.   The  chancellor  saw  the  witnesses  and  heard 
them  testify  and  we  are  of  the  opinion  that  the  evidence  fully 
sustains  the  decree.   It  will  be  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS,      ] 

'        Vss. 

SECOND  DISTRICT  j  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certif}'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

■     -    V  said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  j-ear  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 


AT  A  TERM  OF  THE  AFP'^^TE   COXiR^ ,  / 


Begun  and  held  at  Ottawa,  on  Tuesday,  the^'ixth  day  oj 

April,  in  the  year  of  our  Lord  one,>^housand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois:  O  A  ^.    T  .  A  «  O 


t  ^^      .A.   ©  -^-^ 

Fresent--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
\'        JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wif.  On 
JUN  19  1926     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 


7656  April  Term,  A.D.  1926,  34 

Otto  B.  Bensen, 

appellee, 

Appeal  from  the  Circuit  Court 

vs. 

of  will  County. 

H.  W.  King,  .  _^ 

appellant,  ^  i  ^^  Xsrl«  \J  "^  O 


Eartlow,  P.  J. 

Appellee,  Otto  B.  Bensen,  began  an  action  of  forcible  entry 
and  detainer  in  the  circuit  court  of  V/ill  county  against  May  T. 
Mitchell,  administratrix  of  the  estate  of  Hugh  J.  Mitchell,  de- 
deceased,  the  H.  J.  Mitchell  Company,  and  appellant  H.  V!.  King. 
There  was  service  on  all  of  the  parties  to  the  November  term, 
192£»   On  the  third  day  of  that  term,  which  was  ilovember  18, 
19E5,  all  of  the  defendants  were  defaulted  on  account  of  a  fail- 
ure to  enter  their  appearance  as  required  by  the  rules  of  court, 
and  a  judgment  was  entered  against  all  of  them  for  the  possession 
of  the  premises  described  in  the  declaration.   Later  appellant. 
King,  filed  a  motion  to  set  aside  the  default,  and  for  leave  to 
plead.   In  support  of  this  motion  he  filed  an  affidavit.   The 
motion  was  heard  on  January  15,  19  26,  during  the  January  term  of 
court,  and  was  denied.   On  February  10,  1926,  which  was  also  dur- 
ing the  January  term,  appellant  filed  his  motion  to  quash  the  writ 
of  possession,  and  vacate  the  judgment  of  November  18,  1925,   This 
motion  was  denied  on  February  20,  1926,  and  this  appeal  was  prose- 
cuted. 

The  questions  presented  in  this  case  are  argued  by  appellant 
upon  the  theory  that  the  appeal  was  frcxn  the  judgment  entered  at 
the  November  term.   The  additional  abstract  filed  by  appellee,  shows 
that  the  appeal  was  from  the  order  and  judgment  of  February  20, 
1926,  denying  the  motion  to  quash  the  writ  and  to  stay  service 
thereof,  and  to  vacate  the  judgment;  and  from  the  order  of  January 
15,  1926,  denying  the  motion  to  vacate  the  default.   It  does  not 
appear  from  the  order  of  appeal  that  there  was  any  aopeal  from  the 
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judgment  whicli  was  entered  at  the  Kovemter  term,  therefore  the 
validity  of  that  judgment  is  not  before  us  and  we  will  consider 
this  as  an  appeal  from  the  order  refusing  to  vacate  the  defaialt 
and  to  quash  the  writ. 

It  is  a  well  known  rule  of  law  that  the  party  seeking  to 
have  a  default  set  aside  must  show  that  he  acted  with  due  dili- 
gence to  protect  his  rights,  and  that  he  has  a  meritorious  de- 
fense to  the  cause  ol  action.   Nitsche  vs.  City  of  Chicago,  280 
111.  2  70;  Hillenbrand  vs.  Hillenbrand,  211  111.  App.  624.   The 
affidavit  will  be  construed  most  strongly  against  the  party 
making  the  application.   Great  .estern  Hat  orks  vs.  Pride,  224 
111.  App.  250;  Hallin  vs.  Penney,  209  111.  App.  231. 

The  affidavit  filed  by  appellant  falls  far  short  of  comply- 
ing with  this  rule  of  lav.:,   it  does  not  shovj  that  appellant  was 
diligent,  but  that  he  waited  to  see  whether  other  defendants  filed 
their  appearance  in  the  case.   At  the  time  the  default  v.'as  entered 
the  court  examined  the  files  and  called  the  attention  of  the  clerk 
to  the  default  and  it  was  determined  that  there  had  been  no  entry 
of  appearance  as  provided  by  the  rules  of  court,  thereupon  the 
court  entered  the  order  defaulting  the  defendant®  and  rendered 
judgment.   Hot  only  is  there  nothing  which  shows  any  diligence 
but  there  is  nothing  to  indicate  that  he  has  a  meritorious  de- 
fense to  the  cause  of  action.   If  he  was  improperly  defaulted, 
and  he  had  no  defense  to  the  cause  of  action,  the  court  might 
properly  refuse  to  set  aside  the  default  and  judgment. 

If  the  judgment  was  properly  entered,  there  can  be  no  ob- 
jection to  the  writ  of  possession  which  was  issued  upon  the  judgment, 
It  is  insisted  hj   appellant  that  the  judgment  is  against  an  admin- 
istrator and  was  therefore  improperly  entered.   The  administrator 
is  not  complaining  of  this  action  of  the  court,  but  the  complaint 
is  entirely  upon  the  part  of  the  appellant.  He  has  no  interest 
in  the  fact  that  the  judgment  may  be  against  the  administrator. 
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he  is  not  injured  thereby. 

V/e  have  oonsidereel  this  case  upon  its  merits.   '  e  would  be 
justified  in  affirming  the  judgment  for  the  reason  that  appellant 
has  not  filed  an  abstract  as  required  by  the  rules  of  this  court. 
The  abstract  is  a  mere  index  to  the  bill  of  exceptions  and  record. 
None  of  the  principal  dociiments  are  abstracted.   It  is  difficult 
to  determine  the  nature  of  the  action  and  the  names  of  the  parties 
from  the  abstract  as  filed.  We  have  often  held  that  this  court 
is  not  called  upon  to  search  the  record  to  reverse  ^  judgment  in 
which  appellant  does  not  comply  with  the  rules  of  eourt. 

We  find  no  reversible  error  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,       I 

>ss. 

SECOND  DISTRICT  \  j  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rict  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certifj'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this , day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

-^y  yfl  / 

Begun  and  held  at    Ottawa,    on   Tuesday.,    the    sijj^  dajT  of|      \ 

'  "  /      |-      ^  '«!' 

April,  in  the  year  of  our  Lord  one  thousand  mj^e  i^ndrea    /^ 
and  twenty-six,  within  and  for  the^^conia^istric*,  of  the   ^ 
State  of  Illinois:  242l«A«   64  8 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 

Hon.  THOMAS  M.  JETT,  Justice. 

Hon.  NORMAN  L.  JONES,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUN  2"  ^-'^'i   "^^^  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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7636  April  Term,  1926.  28 

Charles  F.  Brown,  3r., 
Administrator  of  the  Estate 
9f  Charles  F.  Brown,  Jr., 

appellee,  Appeal  from  the  Circuit  Court 

vs.  of  Peoria  County. 

Illinois  Power  &  Light  Cor-poration, 

appellant,  €^   A   C\    y     l\        r^    A 


Partlow,  P.  J. 

Appellee,  Charles  F.  Brown,  Sr. ,  administrator  of  the  estate 
of  Charles  F.  Brown,  Jr.,  deceased,  began  suit  in  the  circuit  court 
of  Peoria  county  against  Dietrich  Becker,  and  appellant,  Illinois 
Power  &  Light  Corporation,  to  recover  damages  for  the  death  of 
appellee's  intestate.   Becker  died  prior  to  the  trial  and  the  suit 
was  dismissed  as  to  his  estate.   There  was  a  trial  hy  jury,  judg- 
ment against  appellant  for  ""2500,  and  this  appeal  was  prosecuted. 

Prospect  avenue  extends  north  from  the  City  of  Peoria  to  and 
through  the  village  of  Peoria  Heights,  where  it  intersects  S^her- 
ling  avenue  which  extends  east  and  west.  Appellant  had  a  single 
track  street  railway  in  Prospect  avenue  from  the  City  of  Peoria  to 
^nd  through  the  village  of  Peoria  Heights.  At  Seiberling  avenue 
there  is  a  single  track  which  extends  from  the  track  in  Prospect 
avenue  on  a  curve  to  the  northeast  and  then  in  an  easterly  direction 
in  Seiberling  avenue.  Gars  on  these  respective  lines  were  operated 
with  block  signals.   There  was  a  block  signal  on  a  post  in  Prospect 
avenue  a  short  distance  south  of  Seiberling  avenue.  A  car  going 
notth  on  Prospect  avenue,  when  it  entered  that  block,  caused  a  red 
light  to  appear  in  the  block  signal  so  that  the  car  going  west  on 
Seiberling  avenue  would  be  warned  and  would  stop  on  the  switch  at 
the  intersection  and  wait  until  the  north  bound  car  had  passed. 

On  July  6,  1922,  car  Number  361  was  going  west  on  Seiberling 
avenue.   It  was  to  turn  south  on  Prospect  avenue  and  go  to  the  city 
of  Peoria.   Vhen  this  car  was  on  the  curve  at  the  intersection,  a 
red  light  flashed  in  the  block  signal  south  of  Seiifoerling  avenue. 
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Indicating  that  a  car  was  approaohinf,:  from  the  south  on  Prospect 
avenue,  and  the  motorman  of  car  llxunber  361  stopped  his  car.   There 
were  passengers  waiting  to  take  the  south  boujid  car,  and  the  motor- 
man  of  car  Number  361  let  these  passengers  onto  his  car.  He  then 
backed  hie  car  in  a  northeasterly  direction  onto  the  sv;itch  into 
Seiberling  avenue  far  enough  so  that  its  front  end  would  permit  the 
north  boujid  car  to  pass.   There  is  some  conflict  in  the  evidence 
as  to  the  exact  position  which  the  car  occupied  on  the  switch.   It 
ramained  on  the  switch  a  few  minutes,  and  while  it  was  standing 
there  appellee's  intestate,  a  boy  about  six  and  one-half  years  old, 
with  his  siSber,  about  four  years  old,  started  hand  in  hand  from 
the  southeast  corner  of  the  intersection  and  walked  or  ran  west 
across  Prospect  avenue,  it  being  their  intention  to  cross  Prospect 
avenue  to  the  west  side  and  then  to  cross  Seiberling  avenue  to  a 
store  on  the  northivest  corner  of  the  intersection.   As  the  children 
were  crossing  Prospect  avenue,  an  automobile  driven  by  Becker 
approached  from  the  north  and  struck  appellee's  intestate,  in- 
juring him  so  that  he  died  shortly  thereafter. 

It  is  claimed  by  appellant  that  there  was  no  marked  pathway 
from  the  southeast  corner  of  the  intersection  7>fest  across  Prospect 
avenue  to  the  southeast  corner  of  the  intersection,  and  that  Prospect 
avenue  was  unpaved,  except  a  part  of  the  roadway  east  of  the  north 
and  south  track. 

It  is  claimed  by  appellee  that  at  the  time  of  the  accident, 
the  street  car  was  standing  approximately  east  and  west,  headed 
slightly  southwest,  on  the  curved  switch  track,  along  and  over  the 
cross  walk  which  v>/ent  from  the  southe&st  corner  to  the  southwest 
corner  of  the  intersection,  and  that  it  had  been  there  about  five 
minutes;  that  Prospect  avenue  was  paved  with  macadam  about  1?  feet 
wide  east  of  the  track,  and  that  the  front  end  of  the  street  car 
was  upon  the  macadam  to  such  an  extent  that  an  automobile  traveling 
south  had  to  go  off  the  west  side  of  the  macadam  to  pass  the  car; 
that  the  front  end  of  the  car  was  a  short  distance  east  of  the  p' 


-s- 


"idi   j.ln-i'aci  niLO'v?  Sao   i-ncil  aji    tsiij    es   fiigirea-a  '£3%  6Ij-jj:9V,(3  gjciilrr^dlsa 

ooi^ef-Iva  sxij   nx.   DozLtuoo   o:aoo  bx   &-:^9!ir      .sas-q  o;i'  130   5rurocf  rfjxcis 

t'.i      .:  oil  ■?.    -^dt  no   Lexqsjvoc    i^o   oiii   doj.:'.f  HQiiie-QCi  ioaxs  sild"  oi  aa 

^ri;:;:.-;.^    8  .^r   i^l   -.Ixls-   i^iis    .aeJ'JiiiH  ';;?9'5:   vj   doilws   Bdi  no   fienisflfflr-x 

(lio'il:   iaa-i  r:.c   !;XiSii:  be^-za&B    ,:Mo  i;'x:i3\:  Tirol   tjyotfii    j-xodaia   Qid  dJiw 

J3f>'.:"  ivj'x  "ic   rjo^LC-i-.'/   oui  xfoi::^o©tl'xo;^^Ii   ea'cr  xc  'ioa-soo  J'assrf^jxoa  ©if^ 

i'oa.aox-i   aao^co   ci"  liCijnejxcx   xxon^"  ;^.ni3d  o'i    ,,9irisevs  dosqaoi:^  eso^aa 

3  oo"-  o^jxiGTo  ^(jX-j.triedisa  aao'xo    ocf  nefiS"  Sixa  s&la   j"30vv  grid"  0*  eiraeTS 

iS€A5Ixuo   oiiJ-   3.j,      .j;iG/:;?:3aaxs;S"XiJ;   sxiJ  Ic   icsiXiUo   ^aa-^^rtt-xcn  oxiJ"  no   etOij's 

io:'co-  vcf  a..vi;ic  eIxdofc.ocJ.y:3  us    .exmsTe  JoO'iaoi"!  ;^iaaoao  a-xaw 

-X.X    ,ojeoa'i.ixii:  u'oollsqqs  aoaxcra   '^.n^  xloicxi  &di  uto'it:  SSiioacriiqa 

^ii'i/ils '..r,   oo-i.ijc:;  oxx  s*i:/  D--:e:=;x   o^ilj"   J-,;:>jIItiq;jB  ^id  6©Ei±aIo  at  il        ... 

Joaqt.c'x'i  aucxos.  JGe--'   xxo.t^i'csa'xaJ'Xix   cxid-  ±0  ■xoa'xos  iasedi'iroe  Qdt  moal 

dceqjo'x'i   o\:J;,"-   ^n./.;    ,iiCi:Joy?'xe3-xx.[:   a;!;?  ',0  I'-awvco   ^aQediisos  edt   oi  eircaye 

'io'"rox2:  oxIj-   :ro   yi^jsn  ■■•^c'.;f).'ic'.-  eiic?  io  J-^'uj  s   J-qsoxa    ,&9vs<jmr  aaw  sxrnsva 

,:h-;3&xoo:.    9x{>t  lo   ssvco    axTcf    j-.e   t  -.d'd'  sollsqgs  ijef  Be/nislo  a±   d^I 

bao-^axl    ,3"?^0'.^    j-KXi   Ja^a   \;lEJ#uex3:G*sq(.i«  'g£ii:.5xi3d"a   asvv  iiso   d'ee'x^a  e.d.l' 

sii'-t  '.coTO   i"\:,-  aaol.8    ,,-:ios'x;j-  iioo.fc--c   5svr'xx(o  oxid"  xio    ^iaowdiuOB  xLtd:%lla 

:rQG  ■ilvi'.cxoi..   exi;}"  oj  'x=Ji,-.\:c'.o  d'a.Qsxi^t'XJca  ox-3"  eig^I  taom  xiolxfw  iXBsr  bsioteo 

9Ti;5:  -J-.occ'3  s'lexfj-  .;t9so'  5 .>ii  d'i:   -^.f.d:i  bn.B   .xsoxcfoecaejxvi  ad*  to  •x^a'XQo 

cl'ee'V  ".I   ;: 'Od'.o  /•x.aL'iOMm  dihi    &sY,-iq  a,sw  ©.uxievo  d'oaqaoz'J'  S&dt   jsocTxralffl 

liD   j  je-xou    :uJ^  iQ   E'XiO  cfxiQ-xl  9xl;f  i-odcl-  Sua   ,3ras'X*  erfit  1©  ^aae  efiiisr 

■:^iiti.iiT;:i&  elxdociotixe  xxa  taxi:]'   tixsij-xo  as  rioxra  ot  laaSaoaoi  sxiJ  isoqxr  saw 

;tso  -d;  j-  aaa^  cd-  ■nisftEosra  Qii!^  lo  sfila   ^aav?  6>xi*  llo  og  oi'  Sail  dieoG 

M,   oilr.'  '-0  jas9   3t,x-sd'sx.5   t-xoiia  s  e,8V7  tbo  erf*  t©  J&ce  JhotI 


-3- 


roadway;  that  when  Becker  approached  the  car  he  brought  his  automo- 
hile  almost  to  a  stop,  and  did  not  pass  it  until  the  motorman  mo- 
tioned to  him  to  go  around  the  west  end  of  the  car;  that  Becker 
then  turned  off  of  the  macadam  and  went  around  the  car.   There  is 
also  evidence  tending  to  show  that  Becker  drove  his  automohile 
south  at  the  rate  of  18  or  20  miles  per  hour. 

The  declaration  consisted  of  four  counts.   The  first  count 
charged  the  operation  of  the  car  line,  the  movements  of  the  deceased 
practically  as  ahove  stated,  and  charged  that  appellant  negligently 
stopped  its  car  on  the  track  in  said  intersection  and  thereby  ob- 
structed the  view  of  deceased;  that  Becker  negligently  drove  his 
automobile  past  the  v.est  end  of  the  car  standing  on  the  curve,  and 
that  tliough  the  negligence  of  all  of  the  defendants,  the  automohile 
of  Becker  struck  the  deceased  and  injured  him  to  such  an  extent 
that  he  died. 

The  second  count  alleged  that  appellant  negligently  permitted 
its  car  to  stand  in  the  intersection  and  thereby  obstructed  the 
rievi   of  deceased,  and  that  Becker  negligently  drove  his  automobile 
past  the  ear  in  violation  of  the  Llotor  Vehicle  Act.   It  also  charged 
general  negligence  against  appellant. 

The  third  cotrnt  set  up  an  ordinance  of  the  village  of  Peoria 
Heights  regulating  the  manner  in  which  street  cars  should  stop  in 
the  street;  alleged  that  appellant,  in  violation  of  the  ordinance, 
stopped  its  car  in  the  intersection;  and  negatived  the  conditions 
stated  in  the  ordinance  which  permitted  the  stopping  of  cars  in 
the  street;  alleged  that  the  car  was  left  standing  in  the  inter- 
■ection  in  violation  of  the  ordinance;  that  by  reason  thereof  the 
car  obstructed  the  view  of  the  deceased  of  the  automobile  which 
was  then  and  there  being  driven  around  the  viest   end  of  the  car, 
and  in  consequence  of  the  obstruction  of  the  view,  the  deceased 
passed  around  the  end  of  the  car,  in  front  of  the  automobile,  and 
was  struck  and  killed. 
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Appellant  urges  as  ground  for  reversal  tliat  tiae  evidence 
does  not  show  actionalale  negligence  on  ttie  part  of  appellant; 
that  the  standing  car,  in  alleged  violation  of  the  ordinance, 
was  not  the  proximate  cause  of  the  injury;  thst  the  ordinance 
was  not  intended  to  protect  the  puhlic  against  an  obstructed 
view;  that  the  evidence  fails  to  shois  that  the  parents  of  the 
deceased  v?ere  in  the  exercise  of  due  care;  that  the  court  erron- 
eously; refused  to  strike  from  the  record  the  evidence  with  refer- 
ence to  the  date  of  the  injury,  which  date  did  not  correspond  with 
the  allegation  of  some  counts  of  the  declaration;  that  certain 
instructions  were  improperly  refused. 

The  ordinance  which  was  made  the  "basis  of  the  third  eourxt, 
provided  that  "no  street  car  shall  he  allowed  to  stop  on  the 
cross-walk,  nor  in  front  of  any  intervening  street,  except  to 
avoid  collision,  or  to  prevent  danger  to  persons  in  the  street, 
nor  shall  any  car  he  left  standing  in  the  street,  or  highway,  at 
any  time,  unless  the  same  is  waiting  for  passengers." 

A  violation  of  an  ordinance  of  a  city,  oven  if  proven,  must, 
in  order  to  he  actionahle,  he  the  proxinate  cause  of  the  injury 
complained  of.   Gurran  v.  Chicago  &  Western  Indiana  Railroad  Com- 
pany, 28S  111.  Ill;  Hartnett  v.  Boston  Store,  265  111.  551;  Pogel- 
song  V.  Peoria  Railway  Terminal  Company,  £05  111.  App.  546.   In 
order  for  there  to  he  a  recovery  based  upon  the  violation  of  this 
ordinance,  the  ordinance  must  have  been  intended  to  protect  the 
public  against  an  obstructed  view.   In  Wing  v.  Smith,  190  111.  App. 
275,  it  was  said:  "To  entitle  the  plaintiff  to  recovery  because  . 
of  a  violation  of  a  statute  imposing  a  duty  on  the  defendant,  he 

must  be  within  the  class  contemplated  by  the  statute  and  within 

\ 

\ 

the  purpose  and  protection  for  which  the  law  was  enacted.   It 
is  not  sufficient  to  aver  and  prove  the  violation  of  a  statutory 
duty  by  the  defendant  and  consequent  injury  to  the  plaintiff,  hut 
it  must  further  appear  that  the  statutory  duty  violated  was  one 
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that  the  defendant  owed  the  plaintiff."  To  the  same  effect  are 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Co.  v.  Ilalhert, 
179  111.  196;  Halhert  v.  Citizens  Coal  Mining  Co.,  149  111.  App. 
41E;  Carterrille  Coal  Go.  t.  Moake,  128  111.  App.  122;  Rosan  vs. 
Big  Muddy  Coal  &  Iron  Co.,  1£8  111,  App.  125;  Lumaghi  v.  Voytilla, 
101  111.  App.  112. 

The  purpose  of  this  ordinance  was  not  to  prevent  an  ohstruct- 
ion  to  the  view,  hut  it  was  to  prevent  street  cars  from  ohstruct- 
ing  traffic  in  the  street  and  the  dangers  incident  thereto.  Even 
if  it  he  conceded  that  the  ordinance  could  properly  he  made  the 
hasis  of  an  action  for  negligence,  the  evidence  sho\  s  that  appel- 
lant did  not  violate  the  ordinance  for  the  reason  that  the  car  was 
stopped  on  the  crossing,  and  in  front  of  an  intervening  street  not 
only  to  take  on  passengers,  but  for  the  purpose  of  avoiding  a 
collision  with  the  car  going  north,  and  it  was  therefore  within 
the  terms  of  the  ordinance  and  not  in  violation  of  it.   The  evidence 
was  not  sufficient  to  sustain  a  judgment  based  upon  a  violation  of 
the  ordinance. 

The  next  question  is  whether  or  not  appellant  was  guilty  og 
negligence  by  reason  of  the  fact  that  the  car  was  stqinding  upon 
tlie  track,  and  obstructed  the  view  of  the  deceased  of  the  automo- 
bile coming  from  the  north. 

On  behalf  of  appellant,  it  is  claimed  that  if  the  negligence 
complained  of  did  nothing  more  than  furnish  a  condition,  by  which 
the  injury  was  made  possible,  and  that  the  injury  was  caused  by 
the  independent  act  of  a  third  person,  the  creation  of  the  condition 
is  not  the  proximate  cause  of  the  injury.   In  support  of  this  con- 
tention a  long  line  of  cases  are  cited,  including  Devine  v.  Chicago 
and  Caliimet  River  R.R.  Co.,  259  111.  449;  Seith  v.  Commonwealth 
Electric  Co.,  241  111.  252;  Hartnett  v.  Boston  Store,  265  111.  SSL. 

Appellee  claims  that  if  the  injury  resulted  from  the  negligent 
act  of  appellant,  it  is  no  defense  that  the  negligence  of  a  third 
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person  also  Qontribiited  to  or  causecl  the  injury.   In  support  of 
this  contention  many  cases  are  cited,  including  Fisher  v.  Chicago, 
Rock  Island  &  Pacific  Railroad  Co.,  29  0  111.  49;  Brunnworth  v. 
Kerens  Coal  Co.,  260  111.  202;  I?ord  v.  Hind  Bros.  Co.,  2S7  111.  463. 

It  must  be  conceded  that  the  authorities  cited  correctly  state 
the  la\7.   The  question  is  whether  the  facts  appearing  in  evidence 
estahlish  the  liability  of  appellant.   In  determining  this  question 
it  is  of  the  utmost  importance  to  have  a  clear  idea  of  the  situation 
at  this  intersection.   The  plat  offered  in  evidence  shows  that 
Prospect  avenue  was  85  feet  wide  from  curb  to  curb.   The  west  rail 
of  the  street  car  tracls:  was  11  feet  and  5  inches  east  of  the  west 
curb  of  the  street.   The  track  was  4  feet,  8  inches  wide.  East  of 
the  track  was  a  dirt,  cinder  and  rock  path  8  feet,  4  inches  viiie. 
East  of  the  path  was  a  macadam  road  which  was  22  feet  wide  zt   the 
intersection,  and  IS  feet  wide  north  and  south  of  the  intersection, 
the  west  edge  of  the  pavement  being  a  straight  line  and  the  addition- 
al width  at  the  intersection  being  to  the  east  and  extending  into 
the  intersection.   East  of  the  micadara  road  was  an  unpaved  road  47 
feet  and  7  inches  wide  next  to  the  east  curb  of  the  street  north  and 
south  of  the  intersection,  and  at  the  intersection  this  dirt  road 
was  38  feet  and  7  inches  wide.   The  street  car  yi&s   40  feet  long. 

When  the  motorman  on  car  number  361  reached  the  intersection 
he  ran  his  car  out  into  the  intersection  until  it  was  near  the  north 
and  south  track.   The  signal  light  flashed  and  he  stopped  the  car, 
took  on  certain  passengers,  and  backed  up  so  as  to  permit  the  north 
bound  car  to  pass.   There  is  a  conflict  in  the  evidence  as  to  just 
how  far  he  backed  his  car  east  of  the  north  and  south  track.  Accord- 
ing to  three  witnesses  who  testified  on  behalf  of  appellee,  he  back- 
ed it  at  least  24  feet  east  of  the  west  curb  of  the  street.  Another 
witness  testified  that  he  backed  it  54  feet  east  of  the  west  curb. 
Another  witness  put  it  35  feet  east  of  the  west  curb,  and  the  moto^ 
man  and  one  other  witness  testified  that  the  front  end  of  the  ca' 
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elearefl  the  east  edge  of  the  psyement  three  to  five  feet  which 
would  make  it  etout  50  east  of  the  west  eurh. 

The  hlock  signal  light  was  ahout  150  feet  south  of  the  inter- 
section.  The  motorman  of  car  361  could  not  see  this  light  until 
his  oar  had  passed  the  east  line  of  Prospect  avenue,  for  the  reason 
that  the  building  at  the  southeast  corner  of  the  intersection  ob- 
structed the  view.   He  testified  that  when  he  stopped  his  car  on 
seeing  the  light,  the  front  end  of  the  car  was  one  or  two  steps 
from  the  east  rail  of  the  track  on  Prospect  avenue;  that  the  car 
moved  about  ten  feet  efter  he  saw  the  red  light  flash.   At  that 
time  the  north  bound  car  was  Just  south  of  Kelly  avenue  which  v.as 
the  first  east  and  west  street  south  of  Deiberling  avenue.   Just 
how  far  it  is  from  Kelly  avenue  to  Seiberling  avenue  is  not  shown 
by  the  evidence,  but  it  is  apparent  that  it  is  not  very  far  as 
witnesses  on  the  front  end  of  the  north  bound  car  testified  that 
they  saw  the  automobile  strike  the  deceased.   The  deceased  T;as 
struck  before  the  north  bound  car  reached  seiberling  avenue. 
Under  this  evidence  it  is  apparent  that  car  361  had  only  been 
standing  in  the  intersection  a  very  short  time.   The  motorman 
of  car  361  backed  up  after  the  signal  light  flashed,  and  at  the 
time  of  the  accident  hi  sear  was  at  least  24  feet  east  of  the 
west  curb,  and  the  preponderance  of  the  evidence  is  that  it  was 
at  least  35  feet  east  and  some  of  the  evidence  is  that  it  vfas 
about  50  feet  east  of  the  west  curb.   Under  all  of  these  facts 
we  do  not  think  it  v'as  the  daty  of  the  motormau  to  back  his  car 
east  of  the  east  line  of  Prospect  avenue.  He  knev   thtt  the  north 
bound  car  would  pass  the  intersection  in  a  very'  short  period  of 
time.   Car  361  was  lawfully  in  the  street  and  all  the  motorman 
was  required  to  do  was  to  back  his  car  a  sufficient  distance  so 
as  to  allow  the  north  bound  car  and  traffic  to  pass.   The  auto- 
mftbile  straddled  the  east  rail  of  the  track  in  Prospect  avenue 
and  there  was  a  space  of  8  feet,  4  inches,  between  the  east  rail 
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the 
and  XBS  vsest  edge  of  the  maeadaxa,  and  a  space  of  15  feet  hetween 

the  west  curb  and  the  east  rail,  'ooth  of  which  were  sufficient 

for  Tinohstjraeted  travel. 

Under  all  the  evideiice  we  do  not  think  appellee  established 

b,  the  greater  weipht  of  the  evidence  that  appellant  was  guilty  of 

any  act  of  negligence  charged  in  the  declaration.   ':he  moBt  that 

can  be  said  against  appellant  is  that  the  car  standing  on  the 

STiiteh  created  a  condition  by  which  the  injury  was  made  possible, 

and  that  the  injury  was  caused  by  the  independent  act  of  a  third 

person.   The  creation  of  the  condition  was  not  the  proximate 

cause  of  the  injury.   The  verdict  and  judgment  are  contrary  to 

the  manifest  weight  of  the  evidence  and  for  that  reason  ■Rill 

have  to  be  reversed.   It  will  not  be  necessary  to  consider  any 

of  the  other  errors  assigned. 

Reversed  and  Eemanded. 
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STATE  OF  ILLINOIS,      ] 

>ss. 

SECOND  DISTRICT  \  j_  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 


dilate  Court,  at  Ottawa,  this 


day  of 


in  the  year  of  our  Lord  one  thousand 


rfrSWtt'- '««*5Sirt»^. 


/^--' 


AT  A  TERM  OF  THE  APPELLATE  COURT 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  sixth  day  of 

April,  in  the  year  of  our  Lord  one  thousand- nine  hundred'  \ 

^   J     /  ■ 
and  twenty-six,  within  and  for  the  Second  Distriorii  of  ^he 

i  ^        }  *  '■  i 

state  of  Illinois:  -'#"'   "'i 

^^  - 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 


Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice, 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


''■ '  V.«^ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
^UH   25  l52o  ■the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7654  April  Term,  19  26.  37 

John  SeTerson, 

appellee.  Appeal  from  the  Gircait  Court 

vs.  of  Gnmdy  Co-onty. 

The  American  Insurance  Company, 

a  corporation,  ^42  I^A.  C 

appellant, 

Partlovs,  P.  J. 

Appellee,  John  Severson,  obtained  a  j'udgment  for  $2103.14 
in  the  circuit  court  of  Grundy  county  against  appellant.  The  Ameri- 
can Insurance  Company,  on  account  of  a  loss  under  a  policy  of  fire 
insurance,  and  em  appeal  has  heen  prosecuted  to  this  court. 

Appellee,  a  Norwegian,  was  a  tenant  farmer  in  Gmndy  cotmty. 
He  came  to  this  country  when  he  was  ahout  seventeen  years  old.  He 
had  very  little,  if  any,  education,  and'  testified  that  he  could  not 
read  English,  and  could  write  hut  very  little.  His  wife  and  child- 
ren assisted  him  in  his  business.   For  about  22  or  23  years  he  had 
been  insured  by  appellant,  all  of  the  policies  having  been  placed 
through  James  Darling,  an  agent  of  appellant.  Appellee  had  a  policy 
of  fire  insurance  on  his  horses,  tools,  livestock  and  grain,  located 
in  his  barn,  which  policy  expired  on  April  15,  1924.  A  few  days 
before  the  policy  expired  Darling  called  on  appellee  to  renew  the 
policy.  An  application  was  made  for  a  policy  of  ;$5200.00,  and  a 
note  for  the  premium  for  SlOl.40  due  July  15,  1924,  was  attached  to 
the  application.  Appellee  testified  that  he  told  Darling  when  the 
application  was  made  that  he  was  going  to  pay  cash  and  he  called  his 
wife  to  bring  his  check  book  but  Darling  advised  him  to  pay  the 
premixun  b^  a  note.  Appellee  said  he  might  not  have  the  money  on 
July  15,  and  asked  what  would  happen  in  that  event.   Darling  said 
his  policy  would  be  good  as  gold.   Appellee  said  it  mig^t  be  thresh- 
ing time  before  he  would  have  the  money  but  Darling  answered  that 
his  policy  would  be  all  right  except  he  would  have  to  pay  additional 
interest  from  April  15,  just  as  he  had  done  before;  that  a  similar 
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statement  was  made  to  Mm  by  Darling  after  the  policy  had  been  de- 
livered. 

The  policy  provided  tbat  appellant  should  not  he  liable  for 
any  loss  while  any  note  given  for  the  premium  remained  due  and  un- 
paid.  In  case  of  default  in  payment  of  any  note  the  whole  premium 
should  be  deemed  fully  earned  and  should  at  once  become  due  and  pay- 
able, and  the  collection  thereof  should,  in  no  case,  revive  or  create 
any  liability  against  the  company  for  loss  accruing  while  the  assured 
was  in  default;  that  the  payment  of  the  premium  in  full  should  revive 
the  policy  and  make  it  good  for  the  balance  of  the  term.   The  policy 
further  provided  that  no  agent  or  employ  of  the  company,  ezcept  the 
western  manager,  in  writing,  should  have  power  or  authority  to  waive 
or  alter  any  of  the  terms  or  conditions  of  the  policy.   Endorsed  on 
the  back  of  the  policy  was  the  following:   "llotice  to  policy  holder. 
Agents  of  this  company  are  not  authorized  to  waive  or  alter  any  of 
the  terms  or  conditions  of  this  policy."  Appellee  also  testified 
that  when  Darling  took  the  application  he  told  appellee  that  if  he 
could  not  pay  the  note  at  maturity,  and  appellee  would  let  Darling 
know  a  week  or  so  ahead  of  time  he  would  \irite  to  appellant  for  an 
extension. 

Four  or  five  days  after  the  application  was  fcade  appellee  re- 
ceived the  policy.  Appellee  testified  that  in  April  he  mas  in  the 
city  of  Ottawa  and  met  Darling  who  asked  him  if  he  had  received  his 
policy.   Appellee  replied  that  he  had  and  that  he  wished  he  had  paid 
cash  for  it  and  had  it  all  cleaned  up.   Appellee  again  asked  Darling 
if  it  would  be  all  right  if  he  did  not  have  the  money  beifore  thresh- 
ing, and  Darling  replied  that  it  would,  but  that  appellee  would  have 
to  pay  six  per  cent  interest  if  the  note  was  not  paid  on  July  15. 

About  thirty  days  prior  to  the  maturity  of  the  note  appellee 
received  a  notice  from  appellant  that  his  note  would  fall  due  on 
July  15,  and  that  a  copy  of  the  conditions  of  the  policy  with  refer- 
ence to  payment  of  premium  would  be  found  on  the  back  of  the  notice. 
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The  loss  occurred  on  August  4,  19E4,  and  no  question  seems 
to  be  raised  as  to  the  amoxmt  thereof.   Injnediately  after  the  fire 
appellee  called  Darling  at  Ottawa.   Darling  went  to  appellee's  farm. 
Appellee  testified  that  they  figured  up  the  loss  and  Darling  said 
he  would  send  a  statement  to  the  company;  that  Darling-  told  two  men 
to  appraise  the  horses  which  had  been  burned  and  they  were  appraised; 
that  Darling  said  a  settlement  would  be  made  within  a  short  time; 
that  Darling  asked  appellee  if  he  had  paid  the  note  and  upon  being 
advised  that  the  note  had  not  been  paid,  Darling  filled  out  a  check 
from  appellee's  check  book  and  the  same  was  signed  by  appellee,  dated 
August  3,  1924,  the  day  before  the  fire  and  two  days  before  it  was 
made  out.   This  check  was  put  in  an  envelope  and  mailed  to  the  com- 
pany that  day  by  Darling  as  he  went  through  Seneca  on  his  way  to 
Ottawa.  Appellee  also  testified  that  Darling  at  that  time  offered 
to  give  appellee  a  check  for  '^lOOO.OO  to  cover  part  of  the  loss.  Upon 
receiving  notice  of  the  loss  appellant  denied  liability  and  returned 
the  check  to  appellee. 

On  behalf  of  appellant  the  evidence  sho^-s  that  the  day  after 
the  fire,  appellee  notified  Darling,  and  Darling  went  to  appellee's 
place,  and  learned  for  the  first  time  that  the  note  had  not  been 
paid;  that  appellee  asked  if  it  would  do  any  good  to  pay  the  note 
then  and  Darling  replied  that  it  would  not,  but  appellee  kept  asking 
him  if  it  would  not  be  all  right  to  send  in  a  check  and  Darling 
finally  told  him  he  might  try  it.   Darling  filled  out  a  check, 
appellee  produced  the  notice  from  appellant,  the  two  were  placed 
In  an  envelope  and  mailed  by  Darling  on  his  way  home.   The  check 
was  actually  made  on  August  5,  but  was  dated  August  3.   'lien  Darling 
reached  his  home  he  made  out  and  mailed  to  appellant  a  report  of 
the  loss. 

As  grotmd  for  reversal  it  is  urged  b;-  appellant  that  the  non- 
payment of  the  premium  note  suspended  the  policy  so  that  at  the 
time  of  the  loss  appellee  had  no  insurance;  that  it  was  error  to  admit 
parol  evidence  to  vary  the  terms  of  the  written  olicy;  that  Darling 
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was  only  a  soliciting  agent  of  appellant,  and  as  such  had  no  authority 
to  extend  the  time  of  payment,  or  waive  any  provisions  of  the  policy; 
that  Darling  did  not  extend  the  time  of  payment  or  waive  the  provisions 
of  the  policy. 

On  hehalf  of  appellee  it  is  contended  that  the  non-payment  of 
the  note  did  not  suspend  the  policy  because  appellant,  though  its 
agent,  extended  the  time  of  payment,  thereby  waiving  the  suspension 
clause  and  estopping  appellant  from  setting  up  the  suspension  clause 
in  defense  of  this  suit;  that  parol  evidence  as  to  the  extension  and 
wiaver  of  appellant  though  its  agent  was  competent;  that  Darling  was 
a  general  agent  of  appellant  and  had  full  power  and  authority  to 
waive  the  time  of  payment  or  waive  the  provisions  of  the  policy;  that 
Darling  did  extend  the  time  of  payment  and  did  waive  the  suspension 
clause. 

Most  .of  the  questions  which  are  raised  by  the  respective  parties 
are  questions  of  fact  to  be  determined  by  the  jury  from  the  evidence 
introduced.  As  this  case  will  have  to  be  submitted  to  another  jury, 
we  will  riot  consider  any  questions  of  fact,  and  will  only  pass  upon 
those  questions  which  will  be  of  assistance  on  another  trial. 

It  is  insisted  that  the  court  improperly  admitted  evidence  which 
varied  the  terms  of  the  written  policy.   This  contention  is  based 
upon  the  alleged  conversations  between  appellee  and  Darling  at  the 
time  the  application  was  made,  and  on  another  occasion  in  Ottawa 
after  the  policy  had  been  issued.   "  e  do  not  think  appellant  is 
is  correct  in  claiming  that  this  evidence  was  admitted  for  the  pur- 
pose of  varying  the  terms  of  the  written  contract,  but  on  the  con- 
trary the  evidence  was  admitted  for  the  purpose  of  showing  that  the 
provisions  of  the  policy  had  been  waived  by  Darling.   If  Darling 
was  a  general  agent  of  the  company  and  was  clothed  with  authuuity 
to  solicit  insurance,  collect  premiums,  forward  the  same,  receive 
and  deliver  policies,  he  had  power  to  waive  the  conditions  of  the 
policy  which  were  for  the  benefit  of  the  company.  Milwatikee  Mechanics' 
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Insurance  Co.  v.  Schallman,  188  111.  215;  Hancock  Life  Insurance 
Co.  V.  Schlirik,  175  111.  284;  Phoenix  Insurance  Co.  v.  Stocks,  149 
111.  319;  Phoeniz  Insurance  Oo.  v.  Hart,  149  111.  51S;  Toda  v. 
Prudential  Insurance  Co.,  201  111.  App.  405.   There  was  evidence 
tending  to  show  that  Darling  came  within  the  rules  of  law  announced 
in  the  cases  cited.    Under  these  circujustances  the  evidence  with 
reference  to  a  waiver  was  properly  admitted. 

Appellant  sought  to  offer  in  evidence  a  co^y  of  a  written 
eertificate  of  appointment  of  Darling  as  its  agent.   Darling  testi- 
fied that  the  original  had  been  given  to  him  hy  appellant  and  that 
it  had  heen  lost.   The  court  refused  to  permit  appellant  to  show  the 
copy  to  the  witness  and  have  him  identify  it  so  as  to  lay  the  fotmda- 
tion  for  the  introduction  of  the  copy.   In  this  the  court  .  as  in  error 
and  appellant  should  have  heen  permitted  to  lay  the  proper  foundation 
for  the  adflsission  of  the  copy. 

The  first  instruction  on  behalf  of  appellee  told  the  juiy  that 
if  they  believed  from  the  evidence  that  the  defendant  authorized 
Darling  to  solicit  applications,  take  premium  notes,  collect  premiums, 
deliver  policies,  and  extend  premium  notes,  and  that  the  agent  told 
appellee  he  could  have  until  after  threshing  to  pay  the  note,  and 
appellee  relied  upon  such  statement,  then  appellant  would  be  estopped 
to  set  up  the  non-pa~^'ment  of  the  note  as  a  defense.   The  third  in^ 
Btruction,  among  other  things,  told  the  jury  that  if  they  found  from 
the  evidence  that  Darling  had,  prior  to  the  execution  of  the  policy 
in  question,  in  his  dealings  with  appellee,  extended  the  time  of 
payment  of  premitim  notes,  and  if  they  further  found  from  the  evidence 
that  the  defendant  ratified  and  approved  such  extension,  that  their 
verdict  should  be  for  plaintiff.   The  objection  to  both  of  these 
instructions  is  that  there  was  no  evidence  that  appellant  ever 
authorized  Darling  to  extend  premiuin  notes,  and  that  there  is  no 
evidence  that  the  time  of  payment  of  any  premiuJB  note  had  ever  been 
extended.   Appellee  testified  that  he  had,  on  previous  occasions. 
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paid  Darling  notes  which  were  past  due  and  that  the  poliey  was  not 
cancelled  on  account  of  snch  failure  to  pay  the  preminm  note  when 
due.  Under  the  authorities  it  was  not  necessary  in  order  for  appellee 
to  recover  that  Darling  should  hare  extended  prior  premium  notes.  All 
that  was  necessary  was  that  appellee  should  prove  that  Darling  was 
4  general  agent  of  appellant;  that  he  had  authority  to  solicit  in- 
surance, collect  premiums,  receive  and  deliver  policies.  There  was 
evidence  on  which  to  hase  the  first  and  third  instructions  and  there 
was  no  error  in  giving  either  of  them. 

The  second  instruction  told  the  jury  that  if  they  found  in 
favor  of  the  appellee,  in  fixing  his  damages,  they  should  allow  him 
the  actual  cash  market  value  of  the  property  destroyed.   It  is  in- 
sisted that  this  instruction  is  mandatory  and  should  not  have  heen 
given.   There  is  apparently  no  controversy  as  to  the  amount  of  the 
damages,  therefore  there  could  he  no  reversihle  error  in  the  giving 
Of  this  instruction.   Instructions  quite  similar  to  this  one,  man- 
datory in  character,  have  not  been  held  to  constitute  reversihle 
error. 

There  is  considerable  complaint  hy  appellant  of  various  in- 
cidents in  the  record  of  improper  statements  and  misconduct  during 
the  trial.   It  will  not  he  necessary  to  go  into  detail  rdth  reference 
to  each  of  theip.   It  is  sufficient  to  say  that  in  almost  each  instance 
the  complaint  made  hy  appellant  was  justified  and  that  many  things 
were  said  and  don®  which  should  not  have  heen  permitted.   If  these 
were  the  only  errors  complained  of  we  might  not  feel  justified  in 
reversing  the  judgment,  hut i is  one  error  which  is  sufficient  to 
justify  the  reversal  of  the  judgment  and  that  is  the  improper  argu- 
ment of  counsel  to  the  jury  on  behalf  of  appellee.  Counsel  said: 
"Are  you  going  home  and  have  your  friends  and  neighbors  say  -  tell 
them  it  was  a  pretty  slick  company  -  they  had  pretty  clever  lawyers  - 
they  draw  a  foxy  policy.   There  were  funny  things  in  that  policy 
drawn  by  skilled  lawyers  with  only  one  thing  in  view  -  to  beat  the 
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K^atf  ©Tad  cfoii  &X.crojla  j&xls  ^.lod-js&xieffl  ax  noid-oxrttatiJt  eidt  ^Bri* 
Qdt  I0  iaaooB  arid-  od-  aa  /isassvcid-iioo  oxj  ijXtixeisqq©  a..'- 
gxixvig  sxfj  i^i  -soa'^re' eXcfiaieYsi  on  ecT  BXjxoo  ©^©dj  e'io^su;5x:j    ,u9ai£UJi) 
-cfSK  ^sao  alrfd-  cd"  ^sXlarxa  act-^i/p  aaoi^oxfa^sisl     .rtol^oxr^tajcl  ald;f  "5:6 
©Xcflaccsv©^  stoJia-acoa  0*  bJu&^  n®Bd  toa  stM   ^wipfiT    :-    '-  -— -■^-'^■ 

-::j:  aifoxxav  ie   iJ'n.sXXsqqs-'^d'  tniaXqiEob  eXtffiTeBiaxioo  aJt  «^©d: 

aone'XBliQt  dilfi  Xxatsb  o*xti  og  pd-  x'^ssaQomt  etd  toa  XXitw  d-I     .1° 
eoaaisal  doas   J-aoaiXs  iiJt  tMd"  ^jsa  ,o#  #£C9xoi^5:03  si  tl     *,f©£l* 

agaJ-ad'  -^xxaa!  d-Mt  ba&  bQllltaai  saw  d-xceXXeqqs  -^cf  eBaffi  d'iilaXgf 
936x1*  1:1     ,69;?d-ie!'.i8q  nsed  avail  ton  BXxrorfs  doijcfw  vaob  6c; 
nx  bsilxJaa-t  Xa©^  toxr  d^rfgliH  en?  1:o  SextxxjXqfOioo  atQttc 
Ou   d'xiaj-ox'ilzra  aX  xfoidw  scois©  eco  aisitxrcr   .taemsjBxTi, 
-xr^XB  'rsqo'xqiaX  srit  ax  d-srit  fins  d-nsra^fiiTt  sdt  lo  Xsa?©"'^ 

:btaB  laaamoO   •eeXXeqqs  lo  IXarfscf  xto  ■^f'xxft  edt  pt  XsMfxiipu  Ic   iiisai 

XXe*  -  Agaa  biocJ^Csxsxi  J»x:e,  eBxislT^  xuq%  Brad  baa  Bsaod  3^X03  xro^  sti*' 

~  sis^wsX  10T9XO  ^tteiq  Bsxi  ■^exfd'  -  ^xtsqmoo  SoXXe  \'^t&'x<i  &  ami  *1  ta^di 

iSPXXoq  tBd:i  X).i  j&'^idi  xajasfi  ©xew  fXsdT.     *^oXXoq  pEP^  -p    ^"^"^  'T©fft 

exIJ-  <r^9cf  O'i  -  wsXv  ixx  3X3:1x1*  sjeo  -^Xjeio  dtlw  STeTjwsX  fieXXi'.  :.tb 
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unsuspecting  pei'son  who  relied  -upon  their  representations,  out  of 
his  money.   Take  it  to  the  jury  room  you  men  of  ordinary  business 
affairs  of  life,  and  decide  whether  you  want  to  aid  some  high- 
priced  lav;yers,  some  designing  insurance  companies,  to  steal  from 
the  man  who  signed  the  application.  You  saw  the  representatives 
of  the  insurance  company.  Darling,  the  agent,  the  solicitor,  highly 
skilled  and  highly  trained  in  the  suhtle  phrases  and  representations, 
and  Mr.  Poltz,  the  high- salaried  manager  of  the  loss  departmeixt, 
holding  his  position  for  only  one  purpose,  and  that  is  his  skill 
and  knowledge  of  the  ways  in  which  the  men  of  the  class  of  John 
Severson  can  he  heat  out  of  the  payment  of  the  loss  that  they  are 
entitled  to.   Slick,  oily,  greasy,  clever  men  of  the  great  city. 
They  come  down  here  and  impose  upon  our  trusting  farmers.   The  man- 
ager of  the  loss  department  is  not  paid  to  pay  losses.   ¥o,  any 
common  ordinary  person  could  pay  tjjem,  if  he  had  the  dough.  Mr. 
Foltz,  is  a  clever,  designing  man,  paid  hy  the  company  for  the  pur- 
pose only  of  when  there  is  a  technical  defense  that  will  beat  the 
unsuspecting  out  of  a  nickel,  it  is  his  job  to  do  it.   If  you  find 
for  the  defendant  j/ou  hsve  said  that  any  ccncern  that  writes  insur- 
ance, and  in  their  policies  of  insurance,  insert  cunningly  drawn 
phrases  in  favor  of  the  company,  items  of  forfeiture,  suspension, 
anaso  on,  that  you  are  going  to  enforce  that,  and  it  means  that  no 
man,  or  the  court,  or  myself,  are  not  safe,  unless  every  time  that 
they  transact  any  item  of  business  relating  to  insurance,  that  they 
go  and  employ  counsel  equal  in  skill  to  that  employed  by  the  American 
Insurance  Company,  and  that  you  cannot  do,  bedause  your  policy  would 
then  cost  you  more  than  it  is  worth.   Contracts  of  insurance  are  all 
on  sided.   They  are  not  the  result  of  negotiations  between  the  in- 
surance company  and  the  person  insured.   They  don't  mean  in  common 
terms  and  conditions  what  you  are  told  thej  mean.   It  is  not  the 
policy  to  say  you  give  me  this  and  I  will  give  ydJU  that.   ITo,  each 


-rfgirxf  satoa  Bin  o^  cTnaw  iTOij  xoriterfw  061oa6  fiiis    jSiiX 
GTCr^  Ised'3  0*    jSeixiaqsioo  eoxxsi^aixl  8isixi8XBG&  emoa    ,a:tsv;wBl    : 
seviJ'jed'iisas'iCxaT  Dif,!'  Rras  iroY     *.aci:d'sotIc[qj3  exid"  fiexig. 
xjlffglxf   j-xccfioxloa   sdc}'    ,iaQ-g&  sdt   ,^iixlij3(l    ,'\5aj3q:iaoo  eous'xjranx 
jaxioidistiieasxqei'  6rts  asaeiiJq  elcfcfxra  sild'  xix  bealBtt  -^Jtjisxil  bns  " 

IIi:3i3  aid  si  uedt  Bas    ,©BOq-x0<i  aao  ^Irco  lol:  noiJlBOq  aiu  aax5X©i£ 
nrfoT,  5o  aa-^slo  arid'  xo  nssi  srfd*  doidw  at  a^av  eifj'  l:o  e^fieXwc 
9Tcs.Y.9^^^  d-^rf;}-  asol  erfd-  5:o  d'jisnrijBq  add"   iO  iao  Jssrf  scf  xtao  aozz^ 
.X'^'xo  taai^  edi  to  nsra  -sev^Io    ,^ai!Qy.3   ,";5li:o    ,ioi:l2     .od  Br '^ '■ '  *    - 
-iisffi  edT     ,Q'ieni-x&1  snidaicxt  "xixro  xtoqur  eaoqiaj:  fixia  ©led  mroB  offic^   „— - 
x^xta   ,pTI     .aeaaol  i^jsq^  o*  btaq  *on  si  dis0md''!t.gq8B  asoX  ed*  ^o  tesa 
•  xM     .d§iro5  sdd"  5ad  sd  ii    ,ine4d'  i&q,  5Xiroo  noarteq  y'^'3^-^6'co  coerce 
-tExrq  9dt  lol  Ajajgqosqo  ©dd'  ^d  BJtsq;   tJtiBDi^s^-'i'CfSia©^    ,tceve.  , 

add'  d'sod  XXiw  d^^dd"  eaxielsd  Xaoindosd'  b  a±  etQdi  nedw  lo  TjXi-- 
5x£i^  Sirox  11      id"!  o&  ot  do^  aid  ai  d-i    .XesEoin  ^uixd-osqairamr 

-txrani  aad-iiw  d-sxid"  xt'ieonoq  'ics  d-sdd-  5138  avsd  xyo^  JusBxia!' 

rmstb-  xL-QULSiaxso  d'-reaxil    ,60£te'iiraiii  lo  aeiolXoq  xledd"  sxl  , 

^aoteaeq^asje,    .aiird-isitrol  3:0  amsd'i    ^-^aaqmoo  add"  lo  npve^t  -d% 

0X1  d-add-  axissra  d"!  bna   ^dadd*  eo"XOlxi9  od  s^los  eica  xtq'^  d-sdd    ,  \ 

dsfW  siaid-  ^levs  aasXxixr   ,9lBa  d-on  ©is   .,1X©btj0i  no   ^d-ixroo  h  ,  -jOi 

■^edd-  dBxid    ,9oxisTxra£cl  cd-  gxxid'sX^!'^  aBefllaifd  ^e  ^i^^A  "^-"^  *°^  ~ 

xxBoliaraA  sdd-  ijd  fes-^oXqaio  d-add"  od-  XXMa  rtx,  Xaxrpe  Xsaxuroo  ^fiXi-i*^-' 
6I.U0E'  xjol-foq  ixro-tj;  saijBBecf  ^ob  touxtBo  xro^j  dsd*  BXiB   ,^xisqmoO  epr 
ZSm  ©"xb  eo£i3'5:iraai   xo  ad-osidnoO      kddiow  nx   il  xiBdJ  oion  .r'0\:  d-ao' 

-nx  ©dd^  rreevsfdsd  axioid'ald'oaen  lo  dXirao  .  ac 

xiOfiBuoo  x£x  xiBem  d^'xtoB  -^edf     «&©irraxtl  noate 

edi  toa  al  dl      .asem  ^6d;f  6  : 
done   ,o"K     *d-Bdd-  Jcriii^  ©vlg  XXlw  I   Bxis  aid#,  sm  ©vl8  Jsox  Tj«a  o#  -^olXoq 


Instirance  company  presents  and  furnishes  their  agent  with  a  printed 
contract,  and  you  cannot  sit  there  and  think  for  a  minute,  that  that 
contract  was  drawn  in  favor  of  the  insured  person.   The  cunningly 
phrased,  drawn  by  men  skilled  in  arts  and  artifices,  can  distort  the 
English  language  so  that  no  man  can  understand  them.   ITow  there  is 

one  other  thinfa  I  want  to  show  you.   I  want  you  to  esamine  this. 

1 
lake  a  fine  tooth  comb  and  a  strong  light  and  from  this  examination 

of  this  policy  find  what  he  is  up  against.   Just  the  same  as  when 

they  chased  him  up  to  Rockford  to  take  a  deposition  last  Friday. 

They  seryed  notice  on  John  to  come  to  Rockford.   v'e  got  plenty  of 

money,  you  spend  yours  they  say.   Come  on  up  here-  " 

Throughout  this  argument  objections  were  made  to  these  re^narks 
of  counsel  and  in  most  instances  the  objections  were  sustained.   It 
has  been  uniformly  held  that  courts  will  reverse  a  judgment  because 
of  the  improper  conduct  and  prejudicial  statements  of  counsel  even 
though  the  trial  court  sustains  the  objections.   Bishop  v.  Chicago 
Junction  Railway  Co.,  282  111,  63;  McCoy  v.  Chicago  &  Alton  Railroad 
Co.,  268  111.  244;  Bale  v.  Chicago  Junction  Railway  Co.,  25S  111. 
476;  Appel  v.  Chicago  City  Railway  Co.,  259  111.  551;  Chicago  & 
Alton  Railroad  Co.  v.  Scott,  232  111.  419.   These  cases  cited  cover 
every  feature  of  the  argument  of  counsel  applicable  to  the  facts 
here  presented,  "''e  regret  the  necessity  of  being  compellod  to  reverse 
this  judgment  but  we  do  not  feel  that  under  the  facts  presented  that 
appellant  had  a  fair  and  impartial  trial.   It  was  the  duty  of  counsel 
to  argue  this  case  upon  the  law  and  the  evidence,  and  to  omit  all 
argument  which  was  calculated  to  arouse  the  passion  and  prejudice 
of  the  jury.  • 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded.    ( 

Reversed  and  remanded. 


Be^rilTo;  s  d^tw  Jxte-a'a  tledi^  asda iixxifi  bas  sJaeae-xq  x^aqtaoo  eosxs'xaaiil 
tsxij:  &Bdi    ,Bfu£ilm  a  tola  staldt  basi  Qtedi  its  ifoxmso  0015  bus   ^toe'X&noo    , 
Xl'Baiasixro  ©d'T      .aoa-xeq  hdrisaax  edi   lO  lovsl  ni  iwanfe  as57  toe'x^coo    ' 
9X1*  tiocl-aiS  iiso    .seaxlxtts  Bus  s^te  isi  £oIIi:d[a  nsm  ijer  tmerb   ,bQBStdq 
aJ:  Qtofl'cf  570T1     .Ssedt  bue^efsbas  nso  iiam  on  tadf  ca  egso^xtsl  rfailsjaa    • 
.eJLd-^  aalsoBizQ  oS  sjov  j-aaw  I      ..cro^  woria  ot  *ixsw  1 -^tdi'  iBdio  eco   I 
j2o:td-af£x0is-K:o  aMcf  rao-x^  baa  ^rlBlX  gno-JC^a  0  baa  cTmoo  dJ-ood-  ertil  &  gisS    ■ 
rcodw  as  Qtu&a  odi  d-a^t     .d-scisgs  qir  al  ©xl  jBdwfixill:  ^oJfcloq  airf*  lo 

.Yj86xa1[  d-aal  HOl^tlaoqeS  s  ssLad"  ot  f>io^3fooH  0*  (j^  tuld  b9a&do  xedi   ) 
lo  ji^sxQlq  *os  e'T     .5-iol2[ooH  0^  einos  od"  xirfot  xto  eold-on  fiensa  \;9rfT 
"  -staxf  qx;  xto  amoO     .^aa  Tsexfd-  atxro^;  bn&qB  xro^s   ,i59XX0ffl 
■    a:^i:.fjmeT  6s^ric^  od"  ©&sm  ©■xaw  sxtold-oetcfo  iaesm^^s  aid*  d-xroxf§rro^ifT 
cM     .&9£tisd-axrs  9i9v;  axioUostifo  erfi-  eeons^faxti  d-som  ni  baa  Ibqii. 
saasoetl  J-itsma&irf,  s  ssxevet  IL'm  aJtxroo  d-e£{#  Blsxf  -^Lssno^lms  0«©a  a^L    j 
jHsve  laaiTxroo  ^o  stesEtaisJf'a  lBioi:5i;t®^<I  6.KJB  ^&jx6hoo  •seqotcpai  ©xl^  ^e 
oj^Boi:;!?    ,v  q;ox{3ia     .ajKoiioetefo  arid"  anJisi'axra  ^lij-oo  l&iri  &di  rfgjTOxC* 
fisoTlisH  xiotiA  cS  ogBoxriO    ,y  ^oOoM   'SS   .III  985    ,.oD  ^awXlail  xioid'OJttff-'& 
.III    G2S    ,.oO  YSwIlsH  tiQitomsX,   ossoMO    ,v  oX&fi   j^i'S-  .III  SdS    ^.oO 
:S  ogsoMO    ;I3a    .III    eea    ,.oO   vyswlls;!  xrd-lO   O'saoMO    .v  XoqqA   }6V;^ 
'X3TO0  59d-io  aoaao  aaadT      .61^   .III  SSS    .d-cf-ooa   .v  .00  fisonllsH  no^XA 
ac^0J3l  arid"  od"  eXcraoxIqqs  iQaxixroo  lo  d-xtsflmgiB  axfi-  lo  snxrtBel  ijieve 
©aaevsT  od"  BoIIoqaioo  griied  \c  Y^Jaaeoeix  erfd"  jfexsex  9W     ,6s;txi9e8Tef  ofsrf 

ct-arfd-  6ejn9B3*xg  s*osl  srfd'  iiebxtxr  d-sr£t  Xeel  d-on  06  ow  ^xicT  *xceo)S6x; , 
loanxroo  lo  >ijd-j:r.b  srid-  asw  d"!      .Xaxi-d-  Lsiir^qtat  baa  txsl  a  bad  d-xcsIXaqcia  ^ 
XXa  Jiffio  0*  bna    .soxxstiv©  9xi;f  fcxta  waX  arid"  xtoqxr  eay-o  alri*  exr 
soifixrtatq  Bus  xiOiaaaq  exf*  aaxroia  0*  50d"BlJ:foXao  saw  rloXxIw  JxcaffiDgTa 

~di  io 
&iss  fisaievet  atf  XXlw  ;^c0ffia6j3-t  erio   fiad-eoifixti  a-xo-x^a  axiw   -xo'- 


♦  6©Bxia{H9'x  Bus  Beattav 


STATE  OF  ILLINOIS,       I 

SECOND  DISTRICT  \  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certif.y  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 


In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
Appellate  Court,  at  Ottawa,  this ^/^  ^1\ day  of 


in  the  year  of  our  Lord  one  thousand 


AT  A^ERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  ^'  Ottawa,  on  Tuesday,  the  sixth  day  of 

April,  in  the  year  of  oiir  Lord  one  thousand  nine  hundred -"■»'»«»*<»■<**=«*"'**'' 

/ 
and  twenty-six,  wd:''thin  and  for  the  Second  District  of  the 

state  Of  Illinois:  242  I.  A.  6 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
I  tilt' '^  P  100C  ^'^^  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 


'  *' !"  f  "^.fifr 


■^^- 


7617  .April  Term,  A.D.  19E6,  Agenda  14. 

Perry  D.  Trimble, 


appellee, 
vs. 

Harry  A.  Mills,  Sheriff 
of  Bureau  County, 

appellant,  242 


Appeal  from  the  Circuit  Court 
of  Bureau  County. 


ml^Le 


Jett,  J. 

This  is  a  suit  in  replevin  "by  Perry  D.  Trimhle,  appellee, 
against  Harry  A.  Mills,  sheriff  of  Bureau  county,  appellant,  to 
obtain  possession  of  certain  grain,  crops,  live  stock  and  farming 
implements  mentioned  and  described  in  the  replevin  writ  issued  in 
this  proceeding. 

It  appears  that  a  judgment  mas  obtained  in  ftvor  of  L.  P. 
McMillan  on  July  25th,  1925,  in  the  sum  of  §3781.90  and  costs  of 
suit  against  Harry  L.  Graves.   Execution  was  issued  thereon  and  a 
levy  made  by  appellant  on  the  property  involved  in  this  cause. 

Previous  to  the  time  of  the  obtaining  of  the  judgment  against 
Graves,  he  had  executed  a  chattel  mortgage  upon  the  said  property 
to  appellee  and  that  after  it  had  been  levied  upon  Trimble  made  a 
demand  upon  the  sheriff 'for  its  return  which  was  denied.  This  suit 
was  thea  instituted,  issue  joined,  and  a  trial  had  by  the  court 
without  a  jury.   Propositions  of  law  were  submitted  and  the  trial 
court  found  for  appellee  and  against  the  appellant  and  this  appeal 
followed. 

The  result  of  this  case  hinges  upon  the  question  of  the  validity 
of  the  execution  and  acknowledgment  of  the  chattel  mort  age  of 
Graves  to  Trimble. 

The  record  discloses  that  a  typographical  error  was  made  in 
stating  the  name  of  the  mortgagor  in  the  body  of  the  mortgage  and 
in  the  acknowledgment,  in  both  of  which  the  name  appears  as  "Harry 
S.  Graves",  while  in  fact  the  mortgage  is  signed  by  Harry  I.  Graves, 
who  on  the  hearing  of  the  cause  testified  that  he  executed  it  and 


d-'ixroO   d-iiTotxO   arid-  mo:!:!   XasqqA 


,99lXoc[qe 
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mteilB    ,8lI±M  .A  tTi«H 
■    .••'    '•    •    ,    ■■-■■- ••    j-^iHffoO  imexffff  f .c 

,©0ll&qqs    .©IcfmiTT   .CI  ^riB^  '^d  nlvsXqei  nl  ilua  &  si  aMT 
od-    ,dTieIl9cxqs    ,Tgd'jnxroo  jjiseiJj-a  lo  l^irtexfa    ,aXIiM  .A  -^TasH  d-anisg^ 
■gntmts'l  bas  jfood-g  9vlX    ,eqoio   ,1118X5  litsi-xoo  lo  noieaeaaoq  uled-rfc 
iTx   5ex;aaJt   ii.rw  alrelqei  odt  ai  bedltOQQb  bsi&  bQssiJita&ex  a;}"ne0i9Xq;mi 

4gxil5s9ooxe[  aMit 

,1-  .vl  iQ  "xovs^  ni  fiexixsdcfo  as?/  d-xiejas&irj;  a  i^afi^  aiaoqqfi  .d"!    .  ■ 

io  ad-soo   &I.S  Oe.XOVS^'  lo  fflxra   sxld"  rtl    ,SSeX   ,xi;rsa  -^Xxrli  j:*  nsXIiHoii 

e  6xfa  aoo'xsffd-  beuaal  qqw  noxoixoaxS      .asTB-itS   .il  ■^T3:aH  t&niage  Jiurs 

,  ,98CT3o  airicf  ai  ftevIoTnx  ■sjd'xsqo'xq  ©xf#  no  d'xisXXoqqs  •^cf  eBsm  uveX 

:3"3ni.8:§«  d-flstasbxr^   ©rfd'  lo  gjcxiaxad-cfo   sxid'  lo  ewld'  eji^  0*  airolTaxf 

•^d-^sqotq  Blsa   sxi'd'  noqxr  eg.sso'aoffl  Ls^tisdo  b   bQissosxe  bad  ed    ,a9V3^-D 

B  eosffl  sXcfEiitET  jEoqxr  osivaX  xiescf  dsrf  d'l  isd-l-c  tad.i:  &ns  ©sXXsqqB  od- 

iisj8  RxrfT     -Bsi-fisB  aaw  rfoxriw  n'ssste'x  aii   '.col  •!  5:  lis  da   srlt  jctoqxr  Bxisinef' 
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acknowl edged  it  before  J.  R.  Prichsrd,  Cotmty  Judge  of  Bureau  county. 
The  olDjectlon  to  the  mortgage  itself  is  that  on  the  face  of  the  ac- 
knowledgment the  instrument  appears  to  he  acknowledged  hefore  a 
justice  of  the  peace  when  in  fact  it  was  acknowledged,  as  is  shown 
by  the  testimony,  "by  J.  R.  Prichard,  who  at  the  time  of  the  acknow- 
ledgment was  county  judge  of  Bureau  county.   There  is  no  question 
ahout  the  entry  of  the  chattel  mortgage  in  the  docket  by  the  County 
Judge,  nor  of  its  "being  recorded  in  the  office  of  the  recorder  of 
deeds  in  said  county  of  Bureau.  The  County  Judge  failed  to  strike 
out  the  words  "Justice  of  the  Peace"  in  the  printed  form  that  was 
used  and  did  not  write  his  title  "County  Judge"  under  his  signature. 

Appellant  insists  that  "b;;^  reason  of  the  statute  in  effect  -at 
the  time  of  the  execution  of  the  chattel  mortgage  in  question, 
namely,  Section  2,  of  Chapter  95,  Cahill's  Revised  Statutes,  1919 
which  is  the  revision  of  1915,  a  county  judge  had  no  authority  to 
take  an  acknowledgment  of  a  chattel  mortgage  except  when  there  is 
no  justice  of  the  peace  in  the  tovjnship  in  which  the  mortgagor 
resided.   That  the  mortgagor  resided  in  a  township  other  than  that 
in  which  the  county  judge  did  there  is  no  question.   The  sole  ques- 
tion then  to  he  determined  in  the  construction  of  the  statute  is 
whether  or  not  the  county  judge  had  the  right  to  take  the  acknow- 
ledgment of  the  chattel  mortgage  if  there  was  a  justice  of  the  peace 
in  the  tovmship  where  the  mortgagor  resided  bt   the  time  the  mortgage 
was  executed.   Section  2  of  said  chapter  95,  among-  other  things 
provides:  "Such  instrument  shall  he  acknowledged  hefore  a  justice 
of  the  peace  of  the  county  or  the  county  judge  where  the  mortgagor 
resides,"  etc. 

The  question  involved  in  this  case  is  decided  in  the  ease  of 
Watkins  v.  Dimhar,  2S£  111.  App .  1.   The  effect  of  the  hollln|;  in 
v.atkins  v.  Dunhar,  supra,  is  that  a  county  judge  was  authorized  to 
take  an  acknowledgment  of  a  chattel  mortgage  under  the  Act  of  1915, 
although  there  was  a  justice  of  the  peace  in  the  township  where 
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the  mortgagor  resided  at  the  time  of  the  execution  of  the  mortgage. 
The  testimony  establishes  the  fact  that  the  chattel  mortgage  was 
acknowledged  hy  the  cotmty  judge  of  Bureau  county. 

The  trial  court  properly  held  that  the  chattel  mortgage  was  a 
ralid  and  subsisting  lien  upon  the  chattel  property  described  in 
the  repleTin  writ. 

The  judgment  of  the  Circuit  Court  of  Bureau  county  is  there- 
fore affirmed. 

Judgment  affirmed. 


I. 


3  Sijw  ona'gt'Tom  Isi't.eilo  srf^  ttsxlt  Bled:  ^Xt9<jo'X(J  Jsja-po  IfiJt'xiJ"  eiiT 


STATE  OF  ILLINOIS,       (^^ 

SECOND  DISTRICT  (    '  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  lUinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this 3^    '^^ day  of 

i.in  the  year  of  our  Lord  one  thousand 


AT  A  XtRM    OF   THE  APPELATE   COURT,  jf 

/  /  / 

Begun  and  held  at- 'Ottawa,  on  Tuesd-^y,  the  sixth  day  of 

April,  in  the  year  o|' our  Lord  one  thousayid  nine  hundred 
and  twenty- sixT*^ thin  and  for  the  Second  District  of  the 
State  of  Illinois:  ^  i_i  ^^  T   A    ^ 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUN  3  r  ^^26   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


''^^e  April  Term,  a. 15.  1926         Agenda  £0. 

Lillle  y-.    Cross,  administratriz 
of  the  Estate  of  ilobert  Cross, 
deceased, 

appellee.       Appeal  from  tlie  Circuit  Court 

vs.  of  Eankakee  County. 


Jolm  panozzo, 

appellant. 


^  4  <w  X  *  i^  *  '•■ 


Jett,  J.      ' 

Robert  Gross,  "brought  suit  in  assumpsit  against  John  Panozzo, 
appellant,  in  the  Circuit  Court  of  Saniakee  county  to  recover  the 
sum  of  )500  and  interest  thereon  which  was  a  part  payment  on  a 
contract  to  purchase  a  tract  of  land  from  appellant.  P^o^jert  Gross 
departed  this  life  hefore  the  trial  and  Lillie  S.  Gross,  administra- 
trix, was  suhstituted  as  plaintiff.  A  trial  was  had  hefore  the 
court  without  the  intervention  of  a  jury,  and  the  court  found  for 
appellee  and  the  appellant  prosecuted  this  appeal. 

The  evidence  upon  which  the  cause  of  action  is  based  shows 
that  appellant  entered  into  a  contract  with  Robert  Gross  to  sell 
him  a  certain  tract  of  land  which. was  unimproved  for  ^^)10,000,  A 
cash  payment  of  ;|500  was  made  and  j)5,000  was  to  be  paid  on  March 
1,  13E4  and  the  balance  of  |4,500  was  to  be  secured  by  a  trust 
deed  upon  the  land.   Appellant  was  to  convey  the  real  estate  by 
warranty?  deed  and  clear  of  all  encumbrances  and  in  the  case  of  a 
failure  to  complete  the  contract  any  sum  paid  was  to  be  retained 
as  liquidated  damages  by  the  appellant.  A  survey  was  to  be  roade 
of  the  premises,   the  cost  thereof  to  be  paid  by  the  parties  to 
the  contract  and  the  settlement  was  to  be  on  the  basis  of  fl£5 
per  acre. 

The  evidence  shows  that  at  the  time  the  contract  was  entered 
into  appellant  did  not  have  title  to  the  real  estate.  All  appellant 
had  was  a  contract  for  the  purchase  of  the  land  in  controversy  and 
other  lands  from  a  man  by  the  name  of  Tupper,  which  had  been  in 
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existence  for  a  mimlDer  of  years  anci  had  a  oonsiaeralale  length  of 
time  to  run.   The  evifisnce  further  shows  that  Tupper  died  before 
the  contract  was  entered  into  "by  the  appellant  with  Cross  and  some 
of  the  heirs  were  infants,  lothing  was  done  by  appellant  in  the 
way  of  securing  the  title  to  the  land  from  the  time  the  contract 
was  entered  into  ?Jith  Cross,  on  the  25th  day  of  June,  1923,  before 
March,  1924.  On  March  1st,  1924,  Cross  had  made  the  arrangements 
to  complete  the  contract  but  the  appellant  did  not  hare  title  and 
for  that  reason  could  not  complete  the  transaction.   Because  of  the 
inability  and  failure  of  appellant  to  convey  on  Harch  1st,  1924, 
Cross  about  the  15th  day  of  said  month,  terminated  the  contrcet  and 
commenced  this  suit  to  recover  the  fi500. 

It  is  insisted  b;-  the  appellant  that  the  time  of  conveyance 
was  not  of  the  eseence  of  the  contract.   The  contract  of  June  25th, 
1923,  between  appellant  and  Cross  expressly  provides  that  the  time 
of  payment  shall  be  of  the  essence  of  the  contract.  Appellant  in- 
sists that  this  language  refers  only  to  payment  and  that  though  cross 
was  bound  to  make  payment  of  ,"75,000  and  give  a  trust  deed  for  the 
balance  on  March  1st,  1924,  it  has  no  applicstiou  relative  to  t^e 
time  of  making  conveyance.  Under  the  contract  in  question  the  pay- 
ment of  the  balance  of  the  purchase  price  and  conveyance  of  the 
title  are  mutual  and  concurrent  acts.   Smith  v.  Iamb,  26  111.  397, 

And  though  the  contract  provides,  "If  the  party  of  the  second 
part  shall  first  make  the  payment,  etc.,"  yet  the  act  of  payment 
and  the  conveyance  are  held  to  be  mutual  and  concurrent  and  neither 
party  can  default  the  other  unless  he  is  hiraself  in  a  position  to 
comply  with  his  contract.   Eggers  v.  Busch,  154  111.  604. 

Harding  v.  Olson,  177  111.  298,  was  a  suit  on  a  contract  simi- 
lar to  the  one  under  consideration  and  the  court  at  page  304  said: 
"The  contract  expressly  provided  the  failure  of  the  appellee  to  make 
either  of  the  payments,  or  any  part  thereof,  or  to  perform  any  of 
the  covenants  on  his  part  made  and  hereb:^  entered  into,  should 
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authorize  the  appellant  to  declare  the  contract  forfeited,  and  that 
all  payments  laacle  "by  the  appellee  on  the  contract  should  he  forfeited 
to  and  retained  hy  the  appellant  in  liquidation  of  the  dameges  sus- 
tained "by  him  hy  reason  of  the  failure  of  the  appellee  to  fulfill  his 
undertaking,  and  the  contract  further  provided  that  the  tine  fixed 
for  any  payment  to  he  made  should  he  deemed  as  of  the  essence  of 
the  contract.  A  contract  which  thus,  hy  express  terras,  imposes  upon 
one  of  the  parties  to  it  a  forfeiture  of  all  rights  under  it  as  a 
consequence  of  a  failure  to  comply  literally  and  strictly  v?ith  his 
obligations,  in  the  absence  of  imperative  reasons  ought  not  be  so 
construed  as  that  the  other  party  to  it  would  be  allowed  such  an 
unreasonable  length  of  time  after  a  breach  upon  his  part  in  which 
to  perform  that  which  the  contract  required  of  hia." 

If  the  pa^rment  and  conveyance  pre  mutual,  concurrent  and  simul- 
taneous acts,  and  time  of  payment  is  made  of  the  essence  of  the 
contract,  it  follows  that  time  of  conveyance  must  also  of  necessity 
be  of  the  essence  of  the  contract.   There  is  an  additional  reason  why 
this  phrase  should  be  so  construed.   The  contract  provides  that  aon 
March  1st,  1924,  Cross  should  pay  t?5,000  and  give  a  trust  deed  to 
secure  the  balance.   ITo  trust  deed  could  be  given  until  conveyance 
was  made  to  Cross.   Gross  was  not  bound  to  pay  the  ^5,000  and  give  a 
trust  deed  until  the  premises  contracted  for  were  conveyed  to  him. 
Until  the  conveyance  to  Cross  he  had  no  title  to  the  land  upon  which 
to  execute  a  trust  deed  to  secure  the  balance  of  the  purchase  price. 

Appellant  merely  had  a  contract  for  a  deed  which  ran  for  more 
than  20  years.   He  therefore  was  possessed  of  the  information  that 
he  must  take  some  steps  prior  to  March  1st,  1924,  in  order  to  p5.ace 
himself  in  a  position  to  comply  with  his  contract  with  Cross,  and  as 
Tupper  had  died  in  1922,  long  before  the  contract  was  entered  into 
with  Cross,  appellant  knew  he  would  be  unable  to  comply  with  his 
contract  unless  he  paid  for  the  land  for  which  he  had  contracted 
and  secure  a  deed  therefor. 
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In  S,ra  v.  Thomas,  186  111.  App.  281,  at  £84,  the  court 
used  language  wjiich  ia  applicable  here  •■ii'hen  it  said:  "Y'e  ai'e  of  the 
opinion  that  the  title  of  appellant  was  so  materially-  defective 
at  the  date  of  the  contract  as  to  be  unraer chant able;  that  this 
should  have  been  known  by  appellant  at  least  by  September  1st, 
1905,  when  he  agreed  to  furnish  appellee  the  abstract;  that  the 
defects  were  of  such  a  character  that  he  should  have  knovm  a 
proceedings  in  court  Tsas  necessary  to  make  the  title  merchantable; 
that  he  could  and  should  have  filed  a  bill  for  that  purpose  to  the 
October  Term  of  court;  that  failing  to  do  that  he  should,  in  his 
■bill  filed  to  the  March  Term,  have  made  all  necessary  parties; 
having  failed  to  do  this  he  should  not  complain  if  appellee  was 
disinclined  to  take  the  title  and  possession  July  25th,  instead 
of  the  1st  of  March."  Knowing  that  he  did  not  have  title  to  the 
premises  he  contracted  to  sell  Cross,  appellant  failed  within  a 
reasonable  time  to  place  himself  in  position  to  be  able  to  comply 
with  his  contract.  V/Tiile  holding  on  to  his  contract  with  Tl?pper 
so  as  not  to  lose  the  advantageous  terms  of  pajrment  it  offered, 
he  also  insists  on  holding  on  to  the  i^500,  paid  by  Gross  who  re- 
ceived nothing  for  his  money  though  he  was  ready  and  willing  to 
carry  out  his  contract. 

It  is  also  urged  that  the  rescission  of  the  contract  was  in- 
valid because  the  appellant  was  not  placed  in  statu  quo  ncarvas  any 
offer  made  to  do  so.   The  evidence  shows  that  the  land  was  vacant  and 
unimproved;  that  Cross  fixed  the  fences,  planted  trees  and  otherwise 
improved  the  property.   The  only  possible  claim  that  could  be  made 
would  be  that  the  estate  of  Cross  should  be  charged  for  the  use  and 
occupancy  of  the  premises.   There  is  no  holding  ncr  evidence  in  the 
cause  which  sustains  this  contention  and  the  judgment  cannot  be 
reversed  on  that  account.   Lastly  it  is  urged  that  the  evidence  is 
insufficient  to  sustain  the  finding  and  the  judgment.   There  is 
no  merit  in  this  contention  and  we  are  of  the  opinion  th;t  the 
trial  court  committed  no  reversible  error  in  finding  for  appellee. 
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-5- 


Therefore  the  judgraent  of  the  Circuit  Court  of  Kankakkee  county 

is  affirraed, 

Judgment  affirmed. 


STATE  OF  ILLINOIS,      ] 

Vss. 

SECOND  DISTRICT  j  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^ricf  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 


In  Testimonj'  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Aupellate  Court,  at  Ottawa,  this y  ^  ^^A day  of 


-Jin  the  year  of  our  Lord  one  thousand 


wenty- 


"UaM^aa^  (X% 


em  of  the  Appellate  Court 


GlJ/^- 


AT  A   TERM    OF   qjfiE  APPELLATE    COURT, 


/ 


/ 


Begun  and  held  at  Uttawa;  op.  Tuesday ,  Jii6  sixth  4ay  of"-"'^" 
April,  in  the  year  of  our  Lord  one  thousand-  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois:  O  /|  H?  T   A    I^X 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
;(,       JUSTUS  L.  JOHNSON,  Clerk. 
'.  .  .       E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JllN  2(1  192S     ^^^'    opir^'ion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7638  April  Term,  A.D.  1926        ^.genda  29. 

Irene  (Juymon,  by  John 


Guj^mon,  her  next  friend, 
appellant, 
vs. 
Eamond  Franey  and  John 

appellees. 


Appeal  from  the  Circ-ait  Court 
of  Livingston  County. 


Jett,  J. 

This  suit  was  institiied  for  Irene  Guymon  hy  John  Guymon,  her 
next  friend,  appellant,  "before  a  justice  of  the  peace  in  Livingston 
coxmty,  against  Edmoud  Franey  and  John  Franey,  appellees,  to  recover 
damages  to  a  Pord  car  which  was  ovmed  and  driven  hy  the  appellant. 

A  trial  iwas  had  "before  the  justice  of  the  peace  without  the 
intervention  of  a  jury,  and  the  court  found  for  the  appellant. 
Appellees  appealed  to  the  Circuit  Court  of  Livingston  county  where 
a  trial  de  novo  was  had  before  a  jury.  At  the  close  of  the  plain- 
tiff's testimony  instructions  were  offered  on  the  part  of  each  of 
the  defendants,  for  a  directed  verdict  in  their  behalf,  and  the 
court  reserved  its  ruling  until  tjie  close  of  the  evidence.  At  the 
close  of  all  of  the  evidence  the  court  refused  the  peremptory  in- 
structions offered  by  the  defendants.   The  case  was  argued  and  sub- 
mitted to  the  jury  and  after  the  jury  had  been  out  overnight,  con- 
sidering of  their  verdict,  the  court  on  its  own  motion  recalled  them 
and  directed  a  verdict  for  the  defendants.   The  appellant  made  a 
motion  for  a  ne?.'  trial  which  aas  denied  and  this  appeal  followed. 

This  case  was  tried  upon  the  theory  that  appellee  John  Franey 
was  driving  a  motor  vehicle  upon  a  public  highway  in  Livingston 
county  at  a  greater  rate  of  speed  than  is  reasonable  and  proper 
having  regard  for  the  traffic  and  use  of  the  way,  and  in  such  a    i 
manner  as  to  Injure  the  automobile  of  the  appellant.  |.'^ 

It  appears  that  on  October  26th,  1925,  about  4:50  o'clock      i 
in  the  afternoon  Irene  Guymon  in  company  with  three  other  perspns 
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vi/as  returning  from  Pontiac,  Illinois,  in  the  car  of  appellant  on 
what  is  knoTsn  as  the  Saxmemin  road.   They  reached  Spafford  hridge 
which  is  about  two  miles  east  of  the  Village  of  Saxmerain  and  ■^ere 
traveling  west.   The  bridge  is  about  16  feet  in  width  and  50  feet 
in  length  and  at  about  the  center, planks  are  laid  down  lengthwise 
for  cars  to  run  on.   The  road  narrows  as  it  approaches  the  west 
end  of  the  bridge  and  is  slightly  elevated.   Appellant  reached  the 
bridge  with  her  car  and  had  driven  across  from  the  east  to  within  a 
few  feet  of  the  west  end  at  a  speed  of  about  8  or  10  miles  per  hour 
when  appellee,  John  Praney,  who  was  driving  his  father's  car  reached 
the  west  end  of  the  bridge.   It  is  the  doutention  of  the  appellant 
that  John  Franey  did  not  stop  or  lessen  the  speed  of  his  car  before 
he  drove  onto  the  bridge  so  as  to  give  appellant  a  chance  to  cross 
in  safety;  that  appellant  drove  to  the  north  and  right  when  appellee 
John  Praney,  failed  to  stop  the  car  he  was  driving,  before  appellant 
could  drive  off  of  the  bridge;  that  he  was  driving  at  the  rate  of 
25  miles  an  hour  and  gave  no  signal  or  warning  that  he  was  going 
to  cross  the  bridge  before  appellant  could  cross  and  drive  into 
the  road;   that  he  drove  onto  the  bridge  at  an  angle,  headed  to- 
wards the  northeast  and  towards  the  car  of  appellant.  The  testimony 
farther  discloses  that  appellee  John  Praney  stated  after  the  collision, 
to  ITora  Gibb,  an  occupant  of  the  car  driven  by  appellant,  that  he 
did  not  see  the  bridge  ujitil  he  was  almost  up  to  it  and  dodged  the 
bridge  and  struck  appellant's  car;  that  when  the  car  driven  by 
John  Praney  ran  into  the  car  driven  b.;-  appellant  it  vas  with  such 
force  that  the  impact  forced  the  car  backwards  to  the  east  and 
greatly  damaged  it.     .  ■ 

The  testimony  shows  that  appellee  Edmond  Praney  was  the  owner 
of  the  car;  that  John  Praney  lived  with  hi*3  parents  and  on  the  day 
in  question  drove  from  his  home  to  Pontiac  accompanied  lij   his  mother, 
Mrs.  Catherine  Praney.   John  Praney  went  to  Pontiac  for  the  purpose 
of  bringing  his  sister  Helen  home.   Ee  left  lontiac,  according  to 
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liis  contention,  at  about  5  o'clock  in  the  afternoon.   Leaving  Pontiac 
he  drove  directly  east  to  a  point  about  tv»o  miles  east  of  the  Tillage 
of  Saunemin,  a  distance  of  about  15  miles  from  Pontiac,  and  as  he 
was  driving  east  he  noticed  a  glaring  light  from  an  automobile 
approaching  from  the  east  and  he  put  on  his  dimmers  and  continued 
to  travel  at  a  rate  of  speed  from  20  to  25  miles  an  hour;  thet  his 
windshield  was  covered  with  mist  and  falling  rain  and  that  he  kept 
to  the  right  side  of  the  road;  that  he  was  ujoaequainted  with  the 
highway  and  it  was  not  until  shortly  before  he  reached  the  bridge 
that  he  noticed  there  was  one,  and  the  result  was  the  collision. 

It  is  the  contention  of  appellant  that  the  court  erred  in 
directing  a  verdict.  Appellees  also  insist  that  according  to  their 
view  the  decision  of  this  cause  must  be  determined  upon  whether  or 
not  it  was  error  for  the  court  to  direct  a  verdict.   On  the  motion 
to  direct  a  verdict  only  that  evidence  can  be  considered  which  is 
in  favor  of  the  party  against  whom  the  motion  is  directed,  and  that 
evidence  must  be  considered  in  the  light  most  favorable  to  that 
party,  together  with  all  the  legitimate  inferences  which  may  be 
drawn  from  it  in  his  favor. 

It  is  insisted  by  the  appellees  there  is  presented  in  this 
record  two  questions  for  consideration.  , '■. 

H'irst,  was  there  any  evidence  which  tended  to  establish  that 
the  driven  John  Franey  was  guilty  of  nee;ligence?  and,        >> 

Second,  taking  the  evidence  and  all  the  reasonable  inferences 
to  be  drawn  therefrom  most  favorable  toward  the  conduct  of  the  plain- 
tiff, was  she  free  of  contributory  negligence? 

In  view  of  the  facts  as  disclosed  by  this  record  we  are  of  the 
opinion  that  it  was  a  question  of  fact  for  the  jury  to  determine 
whether  or  not  the  appellant  was  guilty  of  contributory  negligence 
and  also  as  to  whether  or  not  John  Franey,  one  of  the  appellees,  • 
was  guilty  of  the  negligence  charged. 
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In  Mirich  vs.  The  T.  J.  Porschner  Construction  Co.,  312  111. 
343,  it  is  seid,  "In  actions  at  law,  when  there  is  a  conflict  in  the 
testimony,  it  is  for  the  jury  to  weigh  anci  determine  the  evidence 
admitted  ty  the  court  as  competent."   It  is  also  said,  "The  trial 
court  has  no  power  when  a  jury  is  not  v/aived,  to  determine  the 
weight  and  preponderance  of  conflicting  evidence  introduced  to  es- 
tahlish  or  disapprove  facts  or  to  take  a  case  from  the  jury  and 
direct  a  verdict  v/here  there  is  legitimate  evidence  tending  to 
prove  the  cause  of  action,  as  such  procedure  is  a  direct  violation 
of  the  constitutional  right  of  trial  hv  jury." 

It  is  not  the  rule,  as  is  suggested  "by  appellees,  thrt  the  court 
is  authorized  to  direct  a  verdict  if  it  is  ohvlous  that  it  would  not 
permit  a  verdict  to  stand. 

We  are  of  the  opinion  that  the  court  erred  in  diredting  a 
verdict  and  for  that  reason  the  judgment  of  the  Circuit  Court  of 
Livingston  county  is  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 
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STATE  OF  ILLINOIS,       1^^ 

SECOND  DISTRICT  (    '  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certifj'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  i  hereunto  set  my  hand  and  affix  the  seal  of 

^te  Court,  at  Ottawa,  this -3»  <3    CA^ day  of 

in  the  year  of  our  Lord  one  thousand 
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AT  A  TERM  OF  THE  APPELLATE  COURT  ,^  ^  -^   » 

242  I.A 

Begun  and  held  at  Ottawa^  on  Tuesday,  the  sixth  day  of 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Jx^stlce . 
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Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
J:"'   I  3  1926  ^^^^    opinion  of  the  Court  was  filed  in  the' 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit;  ft  jip 


^  fe/ 


(V 


vV 


It;?';  3' 

mi 


7634  26 


Mary  Izella  Scanlon, 
appellee, 
vs. 
Kate  Samuels, 

appellant , 


Appeal  from  the  Circuit  Court 
of  Peoria  Count;  . 

242  I.A.  649 


Jett,  J. 

This  suit  was  "brought  hy  Mary  Azella  Seanlon,  Appellee, 
against  Eate  Samuels,  Appellant  to  recover  d;  mages  for  an  injury 
she  received  from  e   fall  in  descending  certain  concrete  steps 
from  the  porch  of  the  premises  of  the  appellant  to  a  side-isalk. 

The  declaration  consists  of  three  GOu.its,  and  in  suh- 
stance  charges  that  on  and  prior  to  the  23rd  day  of  February,  1924, 
the  defendant  wes  the  owner  of  an  apartment  building,  known  as 
206  Third  Street  in  Peoria;  that  there  were  two  apartments  in  said 
building,  one  ahore  the  other;  there  was  a  t¥,'o-story  porch  on  the 
north  side  of  the  apartraeats  and  concrete  steps  leading  from  the 
first  floor  of  the  porch  to  the  side-walk,  and  these  steps  were  for 
the  coramon  use  of  the  tenants  in  both  apartments;   that  the  plaintiff 
was  a  tenant  of  the  defendant,  and  living  in  the  upper  apartment, 
and  other  tenants  of  the  defendant  lived  4n  the  lower  apartment; 
there  was  a  gutter  extending  along  the  outer  edge  of  the  porch  roof 
and  on  the  date  in  said  declaration  mentioned,  and  for  a  long  time 
prior  thereto,  this  gutter  was,  and  had  been  out  of  repair,  and 
leaked  ?;ater  on  the  front  steps,  which,  when  the  weather  was  cold, 
froze  and  made  the  steps  slippery;   thtit  the  defendant  was  negligent 
in  allowing  the  gutter  to  be  in  a  leaky  condition;  that  the  defen- 
dant knew  of  its  condition,  long  before  the  injury  to  the  plaintiff, 
and  th  t  she  had  promised  to  fix  it. 

It  is  further  averred  that  said  steps  having  ice  upon 
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them,  on  the  date  aforesaid,  from  water  that  had  dripped  from  said 
leaky  gutter,  the  plaintiff,  with  all  due   care  end  cetLtion  for  her 
own  safety,  was  attempting  to  descend  them  when  she  slipped  -upon 
said  iteps,  and  fell  and  injured  her  spine,  ara,  legs  and  hack; 
that  she  was  permanently  injured  and  suffered  great  pain,  and  T?ill 
so  suffer  in  the  future;  that  she  has  heen  prevented  from  attend- 
ing to  her  affairs, and  will  he  so  prevented  in  the  future;  that 
she  has  laid  out  and  expended  large  sxims   of  money  and  villi   he  re- 
quired to  lay  out  other  large  sums,  for  medical  and  surgical  ser- 
vices, hospital  and  nurse  hire,  skS:  ±  in  endeavoring  to  he  cured  of 
said  injuries  to  the  damage  of  the  plaintiff,  etc.   The  defendant 
pleaded  the  general  issue,  A  jury  trial  was  had,  and  the  finding 
was  in  favor  of  appellee  for  Five  Hundred  Dollars.   Judgment  was 
rendered  on  the  verdict  and  appella.nt  prosecuted  this  appeal. 
For  convenience  Appellee  will  he  called  plaintiff  and 'appellant 
defendant.   The  reasons  for  a  reversal  of  the  judgment  are  that 
the  proof  does  not  sho\v  that  the  plaintiff  slipped  on  the  steps 
or  that  she  was  in  the  exercise  of  diie  care;   thet  the  evidence 
fails  to  show  that  t]ie  steps  were  rendered  slippery  hy  vi&ter 
leaking  from  the  gutter  from  the  ecve  of  the  roof,  as  declared  in 
the  declaration;   that  she  did  not  prove  her  case  hy  direct 
evidence  and  thet  the  tenth  instruction,  given  on  the  part  of 
plaintiff,  is  erroneous.   All  of  the  reasons  assigned  for  a  re- 
versal, except  the  one  relative  to  instruction  niimher  ten,  are 
questions  of  fact  for  the  jury.   The  record  discloses  that  the 
plaintiff,  among  other  things  testified  that  on  the  2Srd  day  of 
Fehruary,  1924,  she  was  living  in  defendant's  apartment  at  206 
Third  Street,  Peoria,  Illinois;  that  she  came  home  from  the  office 
between  three  and  four  o'clock  in  the  afternoon;  started  io^mi   town 
again  ah  out  four  o'clock,  with  Mrs.  Van  sickle;  ****'*'^**'^********* 
there  are  six  concrete  steps  heside  the  step  on  to  the  walk;  the 
roof  of  the  porch  hangs  a  little  hit  over  the  first  step;  there  is 

spouting  or  guttering  and  you  could  see  the  holes  in  the  spouting; 
the  gutter  is  about  six  inches  back  from  the  edge  of  the  porch; 
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never  been  on  top  of  the  roof  but  I  oan  look  up  and  see  the  VistXrO 
coming  down  througl   the  hole;  the  ice  on  the  steps  was  mound 
the  water  would  go  from  one  step  to  the  other  end  form  the  ice; 
Mr.  Norris  had  put  some  non-skid  stuff  on  the  steps  a  fev  days 
before;  on  this  day  other  people  in  the  house  had  put  it  on;  they 
put  sawdust  on  about  one  o'clock.  17hen  I  csme  out  this  tine,  more 
ice  was  froze  on  top  of  it  and  you  couldn'^see  it.   VTien  it  would 
rain  you  could  see  the  water  come  down  from  the  holes  in  the  roof 
at  the  edge  of  the  porch.   Then  it  would  warm  up  it  would  drip 
through.  When  I  came  out  at  four  o'clock,  ice  hac^  formed  agailn 
on  the  steps;  when  I  went  in  at  one  o'clock  it  was  dripping; 
observed  the  leak  on  the  day  in  question. '"*'*''''**  I  came  out  and  the 
first  thing  my  feet  went  out  from  under  me  ond  I  lit  on  the  end 
of  the  step  on  the  end  of  my  spine.   I  roljLed  on  the  ctep.   Mr. 
and  Mrs.   Horris  who  roomed  with  me,  picked  me  up  and  carried  me 
upstairs  and  laid  me  on  the  bed.   The  evidence  tends  to  prove 
the  allegation  of  the  declaration,  that  the  plaintiff  slipped 
upon  the  ice,  which  was  formed  from  water  falling  from  the  eaves 
of  the  porch.   The  testimony  also  tends  to  show  that  the  plsintiff 
was  in  the  exerciae  of  due  care  and  caution.   The  degree  of  care 
exorcised  by  the  plaintiff  may  be  determined  by  circtunstantial 
evidence,  or  as  has,  at  other  times  been  stated,  may  be  inferred 
by  the  jury  from  circTimstances  appearing  in  proof.         v^ 

north  Chicago  Street  B.R.  Co.  vs  Rodert 
;  20S  111.  415-415, 

I.  G.  R»  R.  Co.  vs  Cragin 
71  111.  177 

C.  &  E.  I.  E.  R.  Co.  vs  Beaver 
199  111.  S4 
Unless  we  can  say  the  finding  is  manifestly  against  the 
weight  of  the  evidence,  we  would  not  be  justified  in  revere ing  the 
judgment.  Unless  the  court  can  say  there  is  no  evidence  upon 
which  the  jury,  'in  the  eye  of  the  law',  can  reasonably  find  for 
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the  plaintiff,  the  issue  must  tie  aetermined  "by  a  jury;  Linnerty 
vs  Dorway,  175  111.  508-15-14.  In  v±e\i  of  what  is  disclosed,  by 
the  record,  vie   caimot  reverse  the  juclgraent  hecause  of  the  facts. 

The  defendant  complains  of  the  tenth  instniction,  given 
on  the  part  of  the  pit intiff .   This  instruction  relates  to  the 
measure  of  damages.   Tl:e  last  part  of  the  instruction  is  szje  as 
follows:    "And  may  find  for  her  such  sum,  as  in  the  judgment  of 
the  jury,  under  £ll  the  evidence,  and  the  instructions  of  the  court, 
in  this  case,  will  be  a  fair  compensation  for  such  injuries,  pain 
and  suffering,  loss  of  time,  and  inability  to  ^ork,  if  they  are 
proven  to  be  the  direct  and  proximate  result  of  the  alleged  neg- 
ligence of  the  defendant;  and  the  negligence  alleged  has  been 
proven  by  the  preponderance  of  the  evidence."   It  is  the  cbtiention 
of  the  defendant  that  the  last  sentence  in  the  instniction  must  have 
led  the  jury  to  believe  that  the  court  was  telling  them  that  the 
alleged  negligence  had  been  proven  by  a  preponderance  of  the 
evidence.   It  is  insisted  by  the  plaintiff,  that  where  the 
semicolon  appears,  in  the  orif?inal  instruction,  there  was  a  comma. 
The  original  instruction  is  not  before  us.   The  record  does  dis- 
close however,  that  a  number  of  instructions  given  by  the  defen- 
dant, required  the  jury  to  be  satisfied  by  the  greater  weight 
of  the  evidence,  of  the  defendant's  negligence  before  they  coulia^ 
find  against  her,  and  in  view  of  that  fact  the  jury  cert&inly 
oould  not  have  reached  the  conclusion  that,  in  this  particular 
instruction,  the  court  was  giving  them  a  peremptory  instruction, 
on  the  question  of  negligence.   To  so  hold  would  be  an  attfclr 
upon  the  intelliQ'ence  of  the  jury,   "e  are  of  the  opinion  that 
the  defendant  was  not  prejudiced  by  instruction  number  10, 

In  ooniBlusion,  ^e  are  of  the  opinion  thtt  no  reversible 
error  was  committed,  and  the  judgment  of  the  circuit  cor.rt  of 
Peoria  Count-  will  be  affirned. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,      ] 

'        Vss. 

SECOND  DISTRICT  j  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  DiSricft  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certif}-  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  sea!  of 

/3^ 


said  Appellate  Court,  at  Ottawa,  this 


day  of 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  sixth  day  of 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
,1!!!  2  4  1926   "^^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wif. 


7625  19 

April  Term,  19E6. 


John  Ernest  Harwood, 

Appellee, 


Chicago  &  Eastern  Illinois 
Railway  Company,  a  Corporation, 
Appellant. 


Partlow,  P.  J. 


Appeal  from  the  Circuit 
Court  of  Iroguois  Count;?. 
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Appellee,  John  Ernest  Harwood,  ohtained  a  judgment  for 
|3750  in  the  circuit  court  of  Iroquois  county  for  damages  to  his 
person  and  property  by  reason  of  the  collision  of  a  truck  in  which 
he  was  riding  with  a  trein  of  appellant,  and  an  appeal  has  been 
prosecuted  to  this  court. 

Appellant  insists  that  appellee  was  not  in  the  exercise 
of  due  care  and  caution  for  his  own  safety  at  the  time  of  the  acci- 
dent.  The  declaration  consisted  of  six  counts.   The  first  charged 
general  negligence.   The  second  thct  the  train  was  operated  at  a 
high  and  dangerous  rate  of  speed.   The  third  that  the  train  was 
operated  without  giving  any  warning  of  its  approach.   The  fourth 
that  no  bell  or  rhistle  was  souaded  as  required  by  statute.   The 
fifth  that  there  was  a  speed  ordinance  in  the  village  limiting  the 
speed  of* the  train  to  ten  miles  per  hour  which  ordinance  was  violated; 
and  an  additional  count  charged  that  certain  buildings  obstructed 
the  view,  and  that  the  train  was  wilfully  and  wantonly  operated  in 
complete  disregard  of  the  safety  of  the  lives  and  limbs  of  persons 
using  the  public  highway. 

The  accident  occurred  in  the  village  of  Papineau,  in 
Iroquois  county.   The  tracks  of  appellant,  three  in  number,  extend 
north  and  south  through  the  village  and  cross  Papineau  street,  which 
is  an  east  and  west  street.   The  west  track  is  the  south  bound  track, 
the  middle  track  is  the  north  bound  track,  and  east  of  it  nine  feet 
and  eight  inches  is  a  switch  track  extending  to  the  south  of  the 
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intersection.   The  crossing  is  practically  level.   There  is  > 
electric  signal  bell  on  the  crossing  operated  entomf-.tically.  a 
sign  with  the  words  "Railroad  Crossing"  is  viest   of  the  south 
bound  track.   South  of  tiie  intersection  101  feet,  and  east  of  tht 
north  hound  track  ahout  48  feet,  is  a  dismantled  hox  ear  vliich  is 
the  first  ohstruction  to  the  viei^'  towards  the  south.   East  3f  this 
car  was  a  lumher  yard.   There  was  an  elevator  east  of  the  ri : ht  of 
way,  548  feet  south  of  the  crossing;  and  the  de;;ot  was  1392  feet 
south  of  the  crossing.   Hain  street  v^'as  ahoixt  140  feet  e&st  of  the 
right  of  way  and  parallel  with  it,  and  con.iected  with  iapineeu  street 
just  east  of  the  crossing. 

On  May  12,  1924,  ahout  6:37  A.  li.  appellee  was  driving  a 
truck  north  on  Main  street  loaded  with  1500  dozen  eggs.   He  turned 
vsest  at  papineau  street  and  approached  thlc.  crossing.   A  passenger 
train  traveling  55  to  60  miles  per  hour  was  approaching  the  crossing 
from  the  south  on  the  north  bound  track.   Appellee  testified  he  v/as 
traveling  six  to  eight  miles  [er  hour  &l;  he  aL;proached  the  crossing; 
that  he  looked  in  both  directions;  that  he  drove  up  to  within  thirty 
feet  of  the  crossing,  threw  his  car  into  neutral  and  stopped;  ths.t  he 
again  loohed  in  both  (jiirectionc,  sav;  no  train,  heard  no  signal  of  any 
kind,  put  his  car  into  low  gear,  and  started  across  the  trs-cksj  that 
when  he  vjas  three  feet  from  the  tracl;  he  looked  south  and  saw  the 
train  100  to  150  feet  away  and  then  heard  the  v.histle  for  the  first 
ti:ie;  that  he  could  not  stop,  he  tried  to  get  across,  and  ■^as  hit  by 
the  train.   The  truck  ancl  its  contents  \^ere  practically  destroyed 
and  appellee  was  injured. 

Appellee  testified  he  stopped  thirty  feet  east  of  the 
track.   He  is  not  corroborated  by  any  witness  in  this  regard  but  he 
is  contradicted  by  several  witnesses  who  testified  that  he  -weat 
straight  across  the  tracks  without  stopping.   He  testified  there  was 
a  bos  car  on  the  side  track  sout'.  of  the  crossing  which  obstructed 
his  vievv.   He  is  not  corroborated  in  this  statement  by  any  other 
witness  but  is  contradicted  by  several.   Thirteen  vitnesses  testified 
that  the  train  whistled  as  it  was  approaching  the  crossing,   some 
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testified  they  first  heard  the  whistle  \^hen  the  train  ^as  at  the 
depot.   There  is  evidence  tending  to  show  that  the  whistle  was  not 
only  sounded  at  the  crossing  south  of  the  one  in  question,  hut  that  ^ 
it  was  sounded  several  times  "between  that  point  and  the  point  of 
the  accident.   Only  two  witnesses  testified  they  heard  no  whistle. 
Five  witnesses  testified  that  the  electric  "bell  on  the  crossing 
was  rung  as  the  train  approached  tlie  crossing.   Two  xltnesses  testi- 
fied they  did  not  hear  it.   Three  witnesses  testified  the  hell  on 
the  engine  was  ringing  as  the  crossing  was  approached.   One  witness 
testified  the  engine  hell  was  not  ringing.   Sis:  witnesses  testified 
they  had  made  observations  at  the  crossing  and  that  standing  at  a 
point  thirty  feet  east  of  the  north  hound  tr&.ek,  in  Paplneau  street, 
there  was  an  unohstructed  view  south  along  the  right  of  way  for  a 
distance  from  three-fourths  of  a  raile  to  a  mile,  and  some  witnesses 
testified  to  distances  even  greater. 

The  evidence  was  not  sufficient  to  sustain  the  wilfull  and 
wanton  count  of  the  declaration.  TJnder  all  of  the  other  couiate,  it 
was  necessary  for  appellee  to  prove  that  h6  was  in  the  exercise  of 
due  care  and  caution  for  hit;  own  safety  just  prior  to  and  at  the 
time  of  the  accident.   If  he  did  not  prove  he  wse  tn  the  exercise 
of  due  care  and  caution  he  cannot  recover  under  any  of  these  counts. 
One  who  approaches  a  railroad  crossing  without  seeing  an  approaching 
train  when  the  surroundings  are  such  that  he  would  have  seen  it  had 
he  looked,  or  seeing  the  train  attempts  to  cross  in  front  of  it,  in 
either  event,  fails  to  exercise  reasonable  care  in  approaching  and 
going  on  the  crossing.   Stein  vs.   Chicago  &  Eastern  Illinois  Rail- 
road Company,  199  111.  App.  48;  Eoneig  vs.  Semaru,  197  111.  App. 
684;  Chicago,  Peoria  cc   St.   Louis  Ey.  Go.  vs.  D^Freitas,  109  111. 
App.  104. 

Several  witnesses  testified  they  heard  the  roar  of  the 
train  and  that  the  noise  attracted  their  attention.   Yiith  all  the 
evidence  in  the  case  with  reference  to  the  bell  sounding  on  the 
crossing,  the  engine  bell  ringing,  the  iPhistle  blowing,  and  the 
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xmoTjatrxicted  view  whicn  appellee  would  have  had  provided  he 
looked  soutli  viithin  s  reasonable  distance  of  the  crossinc-,  it 
difficult  to  ujiderstand  hovv  he  can  successfully  claim  tlast  he  w^ 
in  the  exercise  of  due  care. sat  The  slo':^;  r&te  of  speed  at  which  L 
testified  he  "was  going  would  have  enabled  him  to  have  stopped  if 
he  had.  been  in  the  exercise  of  due  care  and  caution  for  his  ovai 
s&fety.   V'e  have  read  this  evidence  \^ith  considerable  care  and 
have  arrived  at  the  conclusion  that  the  manifest  weight  of  the 
evidence  is  that  appellee  was  not  in  the  exercise  of  due  care  and 
cau-:ion  for  his  own  safety.   His  case  depends  to  a  large  extent 
upon  hi:  own  evidence  alone,  and  he  is  contradicted  in  almost 
ever--  material  respect  "by  many  witnesses,  several  of  -whom  are 
-entirely  disinterested,  and  are  in  no  vjay  connected  T,vith  appellant. 
If  he  \^SiS   iiot  in  the  esereise  of  due  care  and  caution  for  his  o^^n 
safety  then  it  is  immaterial  that  appell&nt  may  have  been  guilty 
of  the  negligence  charged  in  the  declaration. 

There  is  another  reason  -why  the  judgment  v^fill  have  to  be 
reversed.   I'ach  c^u-nt  of  the  declaration  charges  not  only  damages 
to  the  truck  and  its  contents  but  also  personal  injury  to  appellee. 
Evidence  wac  introduced  as  to  the  value  of  the  eggs  avid  the  amount 
of  the  damage  to  the  truck.   Appellee  testified  th;- t  the  truck  and 
its  contents  were  ovnied,  one-half  by  ajjpellee  and  one-half  by  a  man 
by  the  name  of  Richardson.   He  was  therefore  not  entitled  to  recover 
the  whole  damage  to  the  truck  and  contenrs. 

It  Ts/ill  not  be  necessary  to  consider  any  other  errors 
urged  and  the  juugment  will  be  reversed  a-ad  the  case  remanded. 

Reversed  and  Hemanded. 
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STATE  OF  ILLINOIS, 

Vss. 

SECOND  DISTRICT  j  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

?-  / 1^ day  of 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa^  on  Tuesday,  the  sixth  day  of 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred  ~/r — . 

L      n    ^ 

and  twenty-six,  within  and  for  the  Second  District  or  the  (/ 

state  of  Illinois:  n  i_^         l  ^' J 

\  W     {] 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice, 


Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUL  2  4  t32S   "t-he  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


756))B  Agenda  2. 

/',.,       APHIL  TEM,  A.  D.  1925. 


Ottavm  Banking  S:  Trust  Company 
of  Ottawa,  Illinois, 

Appellee, 

//  I  '!'|;.-'  ■  Appeal  from  the 

'".  ■  /'     Ts,  Circuit  Court  of 

Bureau  County. 


9   T  A 


Anvia  IT.  Kendall, 

i  Appellant. 

Jett,  J. 

This  cause  was  iDefore  this  court  on  a  former  occasion 
and  an  opinion  was  filed  therein  on  January  24th,  19£S,  and 
reported  in  227  111.  App.  5Z1,  in  vjhich  a  full  statement  of  the 
facts  v;ere  given  and  for  that  reason  it  will  he  unr.ecessary  to 
restate  the  facts,   "hen  the  case  wos  previously  before  us  the 
Judgment  xias   reversed  and  the  cause  remanded.   After  our  decision 
it  TOas  re-docketed  in  the  Circuit  Court  ans  set  for  trial  on 
Noveraher  19'ph.,    1924.   The  ^' o  ell  tint  not  appearing  ^.t  that  time 
Judgment  was  entered  in  favor  of  appellee.   Three  days  later 
appellant  appeared  and  entered  a  motion  to  vacate  mid    set  aside 
the  Judgment  and  for  a  new  trial  end  for  leave  to  introcluc*' 
evidence.   On  January  10th,  1925,  the  motion  to  vacate  and  set 
aSide  the  Judgment  and  for  a  ne-'j?  trial  and  for  leave  to  introduce 
evidence  was  granted  hy  an  agreement  of  the  parties,  end  it  was 
ordered  that  the  Judgment  he  opened  up  tut  to  stand  as  security  and 
that  the  execution  which  had  been  issued  upon  said  Judgment  be 
stayed  pending  the  further  order  of  the  court.   A  few  days  later 
appellant  egain  appeared  by  her  attorneys  and  asked  leave  to  file 
three  additional  pleas.   These  were  pleas  in  abatement.   The 
court  denied  the  leave  to  file  the  three  additional  pleas  and  error 
is  assigned  by  appellant  upon  this  ruling.   ITo  error  was  committed 
in  the  ruling  of  the  court  in  denying  leave  to   file  the  pleas  in 
abateinent.   TJ^ese  pleas  were  predicated  upon  a  defective  service  of 
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notice  of  the  re-lnstatement  of  tlae  cause  tfter  it  hid   beea  to 

the  Appellate  Court.   There  is  no  douht  ah  out  the  insufficiency 

of  the  service  of  that  notice  hut  apjellsnt  waived  the  ohjection 

by  general  appearance  for  the  purpose  of  moving  to  set  aside  the 

judgment  by  default  and  for  leave  to  introauce  evidence  upon  a 

new  trial.   She  couid  have  limited  her  appearance  for  the  purpose 

of  challenging  the  sufficiency  of  the  notice  and  the  jurisdiction 

of  the  court,  hut  she  did  not  do  so,  and  entered  a  general  appearance. 

Appellant  therefore  waived  the  question  of  jurisdiction  as  to  the 

person.   The  court  had  jurisdiction  of  the  subject  raatter. 

VJhen  the  case  v?as  reached  for  trial  and  after  the  jury 
had  been  selected,  emp:nnelled  and  sr;orn  the  defendant  asked  leave 
to  file  seven  additional  pleas.   This  motion  v?as  also  denied  and 
error  has  been  assigned  as  to  the  ruling  of  the  court,   "hether  the 
court  should  have  granted  leave  to  file  the  seven  additional  pleas 
to  the  merits  or  not  is  o  qiuestion  within  the  soujid  discretion  of 
the  trial  judge  and  '.^ill  not  be  disturbed  unless  thi^t  discretion  has 
been  abused.   In  vievj  of  the  fact  that  the  ease  had  been  once  tried 
and  again  set  for  trial  and  the  defendant  waited  until  after  the  jury 
had  been  sworn  before  asking  leave  to  file  the  seven  additionel  pleas, 
it  camot  be  said  there  was  any  abuse  of  judicial  discretion  in  deny- 
ing the  leave.   Furthermore  the  record  discloses  that  when  leave  was 
asked  to  file  the  seven  additional  pleas  the  court  examined  them 
before  refusing  the  request. 

The  record  further  shows  that  there  v?ere  *n  file  six 
pleas  8nd  it  is  fair  to  assume  thrt  the  court  was  familiar  with  them 
at  the  tine  he  examined  the  seven  additional  pleas  offered  by 
appellant.   The  same  defense  could  have  been  made  under  the  pleas 
then  on  file  thst  would  have  been  rfdmissible  under  the  seven 
additional  pleas,  sought  to  be  filed.   Moreover,  appellant  in  her 
argument  has  not  suggested  in  '>vhat  m.anner  she  was  injured  by  the 
refusal  of  the  court  to  permit  her  to  file  tlie  seven  additional  pleas. 
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On  the  second  trial  of  the  cause  it  was  heard  upi. 

stautially  the  sane  evidence  th&t  was  hefore  us  jieretofore.   Ii. 

former  opinion  vje  held  that  by  giving  the  note  sued  on  h  in  this 

case  she  had  waived  the  defects  which  she  clained  existed  in  the 

origiaal  notes.   In  our  opinion  at  page  537  we  said: 

"We  are  not  unmindful  of  the  fact  that  one  of  these 
notes  was  purchased  after  maturity.  Relative  to  the  note 
on  which  this  judgment  was  hased,  the  appellee  up  to  the 
time  that  judgment  was  entered  did  not  claim  she  had  any 
defense  to  the  note  nor  that  she  was  entitled  to  a  credit 
of  ;^4, 500  or  any  other  stun.   But  she  made  pa/ments  from 
time  to  time  on  the  notes  given  Deeemher  12,  1911,  and 
executed  renewal  notes  tine  end  ae;ain,  and  of  which 
number  the  one  novj  declared  upon  is  one.   It  will  be 
remembered  that  the  two  ^7,500  notes  executed  by  aprellee 
were  made  payable  to  Stout  and  by  hira  indorsed  and  delivered 
to  the  bank.   B|ir  such  act,  the  banli  not  only  ovned  the 
notes  with  the  security  of  the  msker,  but  in  addition  thereto 
the  security  of  the  indorser.   Afterwards  the  appellee  deliv- 
ered to  the  bank  the  600  shares  of  stock  in  the  insurance 
company  purchased  by  her  as  collateral  security  for  the 
]^^chase  of  the  notes.   P.lien  she  admitted  her  legal  liability 
on'the  two  ^7,500  notes  and  executed  and  delivered  to  the 
"^  bank  her  three  notes  for  o5,000  each,,  and  her  fourth  note 
for  the  accrued  interest  in  the  sma  of  ;i)975,  the  brnk 
surrendered  to  her  the  two  |7,500  notes  with  the  indorsement 
of  Stout  thereon,  and  also  the  600  shares  of  stock  in  the  in- 
surance company.   B;/  so  doing  the  bank  surrendered  the 
security  not  only  of  the  indorsemeiat  of  Stout,  but  also  the 
security  of  the  stock.   This  was  a  valuable  consideration  for 
the  notes  then  given  and  the  extension  of  time  for  the  pa^.'ment 
of  the  debt  evidenced  thereby.   If  appellee,  with  full 
knowledge  of  all  the  f;.cts  of  and  concerning  the  transaction 
in  which  she  participated  in  the  purchase  of  the  stock  and 
relative  to  the  defense  she  now  intcrpo>ises,  recognized  her 
legal  liability  and  gave  new  notes  for  the  debt  with  such  full 
knowledge  and  the  appellant  surrendered  its  security,  os  we 
have  already  seen  that  it  did,  we  are  uncble  to  see  or  under** 
stand  how  it  can  be  successfully  claimed  that  she  is  not 
barred  from  making  the  defense  thct  the  note  declared  upon 
was  secured  by  fraudulent  representations.   A  subsequent 
promise  with  full  knowledge  of  the  facts  is  certainly  equiv- 
alent to  an  original  promise  made  under  similar  circumstances, 
and  no  one  acting  with  full  knovjledge  can  justly  say  that  he 
has  been  deceived  by  false  representations." 

Again,  on  page  640,  we  said; 

"for  the  reasons  already  assigned  we  hold  that  the 
facts  in  this  case  are  such  that  appellee  ought  now  to 
be  estopped  from  insisting  on  her  alleged  defense  to  the 
original  notes.   T,'e  hold  that  the  appellee  under  tjie  facts 
in  this  case  ca  mot  insist  upon  the  defense  that  the 
original  notes  were  obtained  by  fraudulent  representations." 
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"  Other  questions  have  "been  suggested  and  argued  and 
we  have  examined  them  and  we  are  of  the  opinion  that  no  suhstantial 
error  ^as  committed  in  the  case  and  the  judgment  of  the  Ciroiiit 
Court  of  Bureau  Ooiuity  vjill  be  cffirmed,  which  is  accordingly  done. 

Judgment  affirmed. 


STATE  OF  ILLINOIS,       1^^ 

SECOND  DISTRICT  (    "  i  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  ic 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certif.v  that  the  foregoing  is  a  true  copj'  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

day  of 


f  fe  of  the  Appellate  Court 


AT  /TERM  OF  THB' APPM.LATE  COURT,../ 


Begun  and  held  a-t/Ottawa,  »n  TiJ^sd^yC  the  sixth  day- 
April,  in  the  year  oj^^our  Lord  one  thousand  nin^  hutii^s^^d  ^^     ,f 
and  twenty-six,  within  and  for  *the  Secon(l,,,®^strict  of  the 
State  of  Illinois: 


Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
'         JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JUL  ??  ^99a   '^'"^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7608  April  Term,  A.D.  1926.  44 

The  People  of  the  State 
Of  Illinois, 

Deft,  in  error, 

YS. 

Benjamin  J.  Barrett  and 
Julius  V.  Balz, 

Pltfs.  in  error. 


Error  to  the  Circuit  Court 
of  Lake  County. 

842I.A.  6  50 


Jett,  J, 

An  indiotment  was  returned  lay  the  grand  jury  of  Lake  County 
at  the  October  Term  of  the  Circuit  Court,  in  the  year  1925,  charg- 
ing Benjamin  J.  Barrett,  Julius  V.  Balz,  G.  T.  Moore,  and  J,  B. 
Roberts  with  the  offense  of  conspiracy,  to  obtain  money  by  false 
pretenses  and  by  the  confidence  game.  Moore  and  Roberts  were  not 
apprehended.   Plaintiffs  in  error  Barrett  and  Balz  were  tried 
jointly,  which  resulted  in  their  conviction.  Motions  in  arrest 
of  judgment  and  for  a  new  trial  were  denied  and  judgment  rendered 
on  the  verdict  of  the  jury.  Barrett  v?as  sentenced  to  serve  one 
hundred  and  thirty  five  days  in  the  County  Jail  of  Lake  county 
and  to  pay  a  fine  of  .|2,000.   Plaintiff  in  error  Balz,  was  fined 
the  sum  of  A500.  Plaintiffs  in  error  each  prosecute  this  writ 
of  error. 

The  evidence  shows  that  in  March,  1925,  plaintiff  in  error 
Barrett,  together  with  Moore  and  Roberts  went  to  the  city  of 
Waukegan  in  Lake  county,  Illinois,  ostensibly  for  the  purpose 
of  raising  a  fund,  the  proceeds  of  which  were  to  be  devoted  to 
a  so-called  "police  pension  fund"  and  publish  a  history  of  the 
police  department.   The  three  men,  Barrett,  Moore  and  Roberts 
solicited  throughout  the  City  of  Waukegan  and  collected  from 
various  merchants,  contractors  and  business  men  of  said  city, 
certain  sums  of  money,  ranging  from  $10.00  to  5600.   They  con- 
tinued to  solicit  and  collect  money  for  a  period  of  about  three 
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weeks.   They  presented  to  the  person  or  persons  solicited,  a 

letter  written  on  the  stationery  of  the  Police  Department  of  the 

Oity  of  IVaukegan  and  signed  hy  plaintiff  in  error  Balz,  Chief  of 

Police,  which  letter  introduced  Barrett  and  advised  that  he  "has 

teen  assigned  to  call  on  you  in  the  interest  of  the  local  police 

department  and  ask  your  cooperation  in  assisting  them  in  raising 

money  for  their  pension  fund.   Anything  you  do  in  behalf  of  this 

oause  will  he  highly  appreciated  by  the  entire  police  department. 

(Signed)  Julius  V.  Balz, 

Chief  of  Police, 

For  further  reference  phone  123,  Police  Department." 
Barrett,  Moore  and  Roberts  were  strangers  in  the  City  of 
Waukegan  and  were  not  in  any  way  connected  with  the  city  or  any  of 
its  various  departments.   It  appears  from  the  evidence  that  the 
solicitations  took  on  the  forms  of  intentional  brow-beating  and 
graft.   Threats  were  made  to  different  persons  who  were  solicited 
to  subscribe,  with  reference  to  the  interference  of  their  business 
and  to  police  protection.  After  |6950.00  had  been  subscribed  a 
large  proportion  of  which  had  been  paid,  the  city  council  ordered 
the  solicitors  to  stop  taking  further  sub ecript ions.   Armed  with 
the  letter  from  the  police  department,  signed  by  plaintiff  in  error 
Balz,  the  said  Barrett,  Moore  and  Roberts,  in  soliciting  funds  from 
the  persons  called  upon  m^de  various  misrepresentations.   In  some 
instances  they  represented  they  were  employed  by  the  police  depart- 
ment of  the  city  of  ^aukegan,  being  either  night  police  or  motor- 
cycle policemen.   On  other  occasions  they  represented  that  they 
were  connected  with  a  local  newspaper.   On  some  occasions  threats 
were  made  that  proper  police  protection  would  not  be  afforded  those 
who  did  not  meet  the  demand  of  the  solicitors  or  that  the  same 
favors  would  not  be  shown  to  those  who  refused  to  comply  with 
their  request,  as  were  given  to  those  who  did  comply.   In  other 
instances  they  represented  that  the  police  department  had  fised 
the  amount  that  was  to  be  given  by  the  particular  person  solicited; 
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tliat  the  solicitors  were  friends  of  the  Chief  of  x'olice  Balz;  that 
they  had  full  authority  from  the  police  department  to  make  the 
collections.   In  almost  every  instance  the  amount  suhscrihed  was 
made  in  the  form  of  a  check  payable  to  plaintiff  in  error  Salz. 
An  account  was  opened  in  the  People's  State  Bank  of  waukegan  "by 
plaintiffs  in  error  and  they  made  three  visits  to  the  hank  togetheXi 
On  the  first  two  occasions  Barrett  and  Balz  visited  the  hank  the 
checks  ohtained  from  the  various  subscribers  were  handed  to  the 
Vice-President  thereof  and  he  was  requested  to  compute  15^  of  the 
total  amount  collected,  credit  the  account  previously  referred  to 
with  the  amount  representing  15fo   of  the  total  collections  and  give 
Barrett  in  the  presence  of  Balz  the  remainder;  that  is,  85fo   in 
currency.  This  was  done  at  the  direction  of  plaintiffs  in  error 
Barrett  and  Balz.   On  the  third  visit  both  plaintiffs  in  error 
appeared,  presented  checks  indorsed  by  Balz,  approximating  |1800. 
On  this  occasion  no  deposit  was  made;  that  is,  no  deduction  of 
I155S  appears  to  have  been  made  or  deposited,  but  the  entire  amount 
was  cashed  and  the  currency  was  given  to  Barrett  in  the  presence 
of  Balz.   In  other  vsords,  Balz  went  to  the  bank  with  Barrett  and 
on  the  first  two  visits  they  deposited  155?  of  the  amount  which 
Barrett  and  his  men  had  collected.   The  balance  was  then  paid  by 
the  cashier  of  the  bank  to  plaintiffs  in  error  in  currency.   On 
the  third  occasion  the  sum  of  approximately  ^'ilSOO  was  exhibited 
in  the  form  of  checks  payable  in  the  same  manner  and  indorsed  by 
Balz*  Ko  portion  of  it  was  deposited  in  any  fund  or  account, 
but  the  checks  were  all  cashed  and  plaintiffs  in  error  took  away 
from  the  bank  |1800. 

The  evidence  further  shows  that  Barrett  was  informed  by 
Albert  L.  Hall,  corporation  counsel,  that  the  City  Council  of 
Waukegan  disapproved  of  the  method  used  to  solicit  funds  and  thajr 
they  had  adopted  a  resolution  to  thut  effect,  and  that  at  a  Qon- 
ference  between  Hall,  Barrett  and  Balz,  Barrett  agreed  to  st©p 
taking  subscriptions  and  making  collections.   Barrett  was  directed 
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to  make  restitution  of  the  stuns  collectea  which  he  agreed  to  do. 
He  waB  also  informed  not  to  print  any  hook  relative  to  the  police 
force.   This  information  was  given  and  a  promise  made  to  make 
restitution  about  the  15th  of  April,  19  25.  Early  in  Septemher, 
19S5,  Barrett  had  failed  to  carry  out  the  agreement  of  making 
restitution  of  the  sums  collected,  at  which  time  he  was  located 
and  arrested.   In  conversation  with  Hall,  corporation  counsel, 
Barrett  stated  that  he  had  not  turned  any  of  the  funds  in  question 
over  to  Balz.  Balz  states  that  he  did  receive  |640.  in  cash  and 
|180  in  checks,  to  cover  printing  expenses.   Efo  printing  had  been 
done,  however,  prior  to  the  time  of  the  return  of  the  indictiaent. 

The  evidence  also  discloses  that  the  solicitors  Barrett, 
Moore  and  Robert s,  as  they  carried  on  the  campaign  collecting  about 
|6950.00  appeared  to  be  entirely  conversant  with  the  financial 
condition  of  the  raerchants  and  business  men  of  Waukegan  and  in  a 
number  of  instances  were  very  familiar  vdth  the  peculiar  interest 
that  certain  inti^iduals  had  in  politics,  or  in  the  use  of  the 
streets,  the  extent  of  their  business  and  in  some  particulars, 
the  favors  desired  by  them  from  the  police  department. 

It  is  very  apparent  from  what  is  disclosed  in  this  record 
that  this  information  came  from  Balz.  Balz,  according  to  his  ovm. 
testimony,  originated  the  plan,  signed  a  contract  with  Barrett, 
dictated  a  letter  in  triplicate  for  the  solicitors,  and  was,  on  a 
number  of  occasions,  called  b:j  prospective  contributors  in  relation 
to  the  solicitations  being  made  by  the  respective  solicitors. 

The  public  was  not  in  any  manner  inforrned  as  to  the  nature 
of  the  campaign  to  be  carried  on,  to  collect  the  so-called  "police 
Pension  Fund"  by  either  Balz,  Barrett  or  &ny  of  hie  representatives, 
except  such  information  as  was  given  out  by  the  solicitors.   It 
necessarily  followed  that  when  the  contributors  parted  vdth  their 
property  and  money,  they  did  no  entirely  and  solely  on  the  strength 
of  the  representations  that  T\-ere  made  by  Barrett  or  his  solicitors, 
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or  the  confidence  reposed  M  him,  or  them,  and  in  some  instances, 
after  talking  to  plaintiff  in  error  Balz,  over  the  phone  and  from 
the  letter  given  b;  Balz  as  Chief  of  Police  to  Barrett  and  his 
solicitors.   The  record  is  ahsolutely  silent  as  to  any  other  infor- 
mation which  the  prospective  contributors  might  have  received  Kith 
reference  to  the  plan  that  was  conceived  hjr  plaintiffs  in  error. 

A  rnimher  of  reasons  are  argued  for  a  reversal  of  the  judgments 
entered  against  plaintiffs  in  error.   It  is  urged  by  plaintiffs  in 
error  that  the  court  improperly  refused  to  quash  the  indictment  on 
motion  of  Balz  on  the  ground  that  he  was  a  witness  before  the  grand 
Jury.   The  motion  to  quash  is  not  supported  by  affidavit  as  to  what 
occurred  in  the  grand  jury  room,  nor  is  there  anything  stated  in  the 
motion  to  indicate  what  testimony  was  given  by  the  plaintiff  in 
error  Balz  before  the  grand  jury.   The  record  does  disclose,  how- 
ever, for  the  purposes  of  the  motion  to  quash  the  following  facts: 

(1)  That  plaintiff  in  error  Balz  was  subpoenaed  as  a  witness 
before  the  grand  jury; 

(2)  That  he  was  fully  infoirmed  by  the  state's  attorney  of  the 
nature  of  the  investigation  then  being  made  by  the  grand  jury; 

(S)  That  there  was  no  charge  pending  against  Balz  and  that 
he  was  not  under  arrest; 

(4)  That  he  was  fully  advised  as  to  his  legal  and  constitu- 
tional rights  and  warned  that  his  statements  might  at  a  later 
time  be  used  against  him; 

(5)  That  he  waived  his  right  not  tib  give  evidence  before  the 
grand  jury  and  voluntarily  testified. 

OiKaccused  of  crime  is  entitled  to  all  of  the  rights  and  pri- 
vileges conferred  upon  him  b,;'  law  and  by  the  constitution  of  the 
State.   He  can  waive  such  constitutional  rights  if  he  sees  fit  so 
to  do.  Furthermore  the  only  reason  relied  upon  for  the  quashing 
of  the  indictment  is  the  mere  fact  that  plaintiff  in  error  Balz, 
testified  before  the  grand  jury  that  subsequently  indicted  him. 
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It  is  not  necessary  to  cite  any  authority  in  view  of  the 
facts  as  disclosed  hy  the  record  to  support  the  ruling  of  the  court 
in  denying  the  motion  to  quash,   "e  are  of  the  opinion  therefore, 
the  court  did  not  err  in  overruling  the  motion  of  plaintiffs  in 
error  to  quash  the  indictment. 

It  is  also  urged  that  the  court  committed  error  in  denying 
a  separate  trial  to  Barrett.  The  following  is  all  that  appears  to 
have  taken  place  as  is  shown  by  the  abstract  relative  to  the  motion 
for  a  separate  trial.  Mr.  YJelch,  attorney  for  B&rrett,  said:   "I 
desire  to  make  a  motion  for  c  severance  on  the  ground  that  Mr. 
Balz  has  testified  before  the  grand  jury  in  behalf  of  the  defendant 
Barrett."  The  above  is  all  that  took  place  before  the  court  bear- 
ing upon  the  question  of  a  separate  trial.   It  will  be  noted  that 
no  reason  or  reasons  are  assigned  for  the  request  to  try  the  plain- 
tiffs in  error  separately  except  that  Balz  had  testified  before  the 
grand  jury  in  behalf  of  plaintiff  in  error  Sarrett.   The  rule  is 
that  a  motion  for  a  separate  trial  must  -e  made  in  r.riting  showing 
the  reasons  for  granting  the  same  and  must  be  supported  by  affida- 
vit.  People  V.  Paisley,  299  111,  576;  _eople  v.  Y;ood,  306  111.  224. 

In  xeople  v.  Paisley,  supra,  at  page  580,  the  court  said: 
"Furthermore,  such  a  motion  saust  set  out  grounds  shov.dng  reasons  for 
granting  a  separate  trial  and  the  motion  must  be  supported  by  affi- 
davit.  People  V.  Gukouski,  250  111.  251;  People  v.  Temple,  295  111. 
463.   The  motion  in  this  case  not  only  fails  to  allege  sufficient 
grounds,  but  it  is  not  supported  by  affidavit  and  it  is  therefore 
insufficient."   It  necessarily  foll(&ws  that  the  court  did  not 
commit  error  in  denying  the  motion  for  a  separate  trial! 

The  next  contention  of  plaintiffs  in  error  is  that  the  court 
erred  in  giving  instruction  number  2,  on  behalf  of  the  People. 
The  instruction  complained  of  is  in  reality  a  series  of  instructions 
embodying  the  la's  on  conspiracy.   The  instruction  in  question 
embodies  a  statement  of  the  law  that  has  been  frequently  ajpproved 


iii:  yl^riJxiielii  "ito  aol'^oa  ©rid'  ■a?5:.EXfl"3:^9VO  ill:  tx®  ten  bt^  tti:TO&'  W€t 

t^Sie^toJihat  edf  damp  "ot  tef^h 

a^,xld-  ^si'oxi  ed  Illi^  cM      .Xfix'xt  aJ^iaQCQa  b  So  aoXtsexrp  ©if*  xioof.u 
-ixisXa  sdi   vi-xt  od'  ^J-asffpn-s  axio   •sol"  SscgXaas  sxs  aaoBSiS*  •so  JHoa®:. 

al  sXxrt  srif     *#*i9Ts:3a  "otts  ill  'UttnlsUi  iQ  ^ISidQd  lil  x'^'^sit,  tnst^ 

"BDil^s  v;e  SottGqqxFS   ocf  -^Bism  '6as  meuixi  sdt  ■gaxtnB'X'%  lol  axiosasl  edt 
.^?a    .XXI   aOS   ,f)OOW   .v  8Xtx©?>-;.    ;3Va   *XXI  ees    .feXals^  *v  aXcxoe  ^      .t-fr 

:f),i:6!:J   tj^jjaoo  odd'    j08S  e^BCf  *^   ,si:q0a    ,i?;9Xai«1   .T  <9lgGa  ..  __. 

xol  afxos3ft"i'  3niv?cj{a  a&xsirotg  itxro  Jea  ^ax«»  xioXd-oaj  a  iloita    (StofflXBXt^^M" 

-x'xl'B  ^cf  £ed"ioqq.0a  ocf  dfiixcf  xioXJon  ©lid-  boM  l&Ixt  ed-siBqsa  a  ^ijaairs 

.XXI  aes    ^sXqraeT    -t  0Xc[Os5   jXSa  ,.XXI  OSS    ,i3le£ro^0   ,t  oXqosl    ^^iT«A 

t.Ksi:oxxl-y3    e^ioXXa   c^   8XXr>l  v^Lio  ion  easo   sXif*  ill  aoiiQSC  edT      *<^d^ 

■        .      H^xia'  a^eTocfsa  s  "fol  jE©X:t"osfi  sdt  gnl^jxtefi  r£l  -^oxie  Jimmoo 
tiijoo  Siid-  t,3rfc)"  ai  loi'xo  at  al^ti^xixaXq:  Ifeo  aoiteejHOO' ^Xi&A  eriS 
,   *aXqo©<I  &dt  '±Q  IL^d&dm    ^S  Tocfiairit  iiOttoux^fOti  -gafvi^ki.   B6ti8 
sinoX^oiraci^BXjX  3:o  eei-soa  0  t^^iX^JS^  xii  .si  to  BaHxsXqaioo  iioltaxncteHJ  ©xfT ' 
xi©X*8©0p  Ei  HOxto.yx*afex  »^     ♦'tO'^'^'i'SQJ'^oo  no  wsl  leti'd'  grcJhsfiod'ms 


-7^ 


"by  the  court  of  last  resort  in  this  State.   The  pert  of  the  in- 
stmotion  to  which  ohjection  is  made  deals  with  the  obstruction  of 
the  administration  of  public  justice.   The  indictment  does  not  charge 
plaintiffs  in  error  ??ith  a  conspiracy  to  obstruct  the  administration 
of  public  justice  nor  was  there  any  evidence  offered  in  support  of 
such  a  charge.  We  are  of  the  opinion  that  this  portion  of  the  in- 
struction ?;as  inapplicable  although  it  did  state  the  law  correctly. 
It  is  inconceivable,  hovvever,  hov,  the  instruction  could  operate  to 
the  detriment  of  either  of  the  plaintiffs  in  error.   It  will  be  re- 
membered that  the  plaintiffs  in  error  are  charged  in  the  indictment 
with  conspiring  to  obtain  money  b;  false  pretenses  and  by  the  confi- 
dence game.   The  jury  in  their  verdict  found  each  of  them  guilty 
of  conspiracy  in  manner  and  form  as  charged  in  the  indictment.   It 
is  very  apparent  that  the  mere  fact  that  there  Yias   an  element  in- 
cluded in  the  instructions  defining  the  law  of  which  the  plaintiffs 
in  error  were  not  charged  could  not  have  worked  any  harm  to  them  or 
ftither  of  them.   The  rule  in  this  .itate  is  that  a  court  of  review 
will  not  reverse  a  conviction  in  a  criminal  cause  for  a  mere  trivial 
objection  which  does  not  in  any  manner  affect  the  merits  of  the 
ease  and  does  not  appear  to  have  done  any  harm.   Moore  v.  People, 
190  111.  331-358. 

In  Keedham  v.  People,  98  111.  275,  an  instruction  xvas  given 
which  was  entirely  inapplicable  and  the  court  held  it  was  harmless. 

The  case  which  best  illustrates  the  harmlessness  of  the  in- 
struction complained  of  is  People  v.  Poindezter,  243  111.  68.   This 
■was  an  indictment  for  conspiracy  and  the  particular  offense  was  a 
conspiracy  to  obtain  money  by  the  use  and  means  of  a  confidence 
game.  A  charge  very  similar  to  the  one  in  the  ease  at  bar.   The 
second  count  of  the  indictment,  however,  did  not  charge  the  offense 

of  eonspirac;;-  to  obtain  money  by  means  and  use  of  the  confidence 

injurious 
game  but  charged  a  conspiracy  to  do  an  illegal  act  ^^^^g^  to 

public  trade.   Plaintiff  in  error  contended  that  the  court  should 
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have  instructed  the  Jury  to  find  the  defendant  not  guilty  on  s&id 
second  count  of  the  indictment.   The  court  refused  to  do  so  and 
in  the  decision  of  the  case  among  other  things  at  page  72  said; 
"Section  46  is  directed  against  conspiracies  of  different  kinds. 
One  kind  is  a  conspiracy  to  commit  a  felony  of  any  kind,  and  such 
conspiracy  is  punishahle  in  any  event.  Another  kind  is  a  conspiracy 
to  do  an  illegal  act  injurious  to  the  public  health,  morels,  police, 
or  the  administration  of  public  justice.  *  *  "*  *"  "The  indictment 
here  charges  a  conspiracy  to  commit  a  felony,  vis,  to  ohtiin  money 
"by  means  and  use  of  the  confidence  game.   It  is  charged  that  the 
conspiracy  was  entered  into  with  intent  to  commit  an  illegal  act 
injurious  to  public  trade,  but  such  allegation  may  be  rejected  as 
surplusage.   The  intent  is  no  part  of  the  description  of  the 
offense.  A  conspiracy  to  commit  a  felony  is  a  violation  of  the 
statute  regardless  of  the  intent.   The  only  thing  which  it  wq.s 
charged  that  the  eonopirators  proposed  to  do  was  to  c6mmit  a 
felony  hy  obtaining  money  by  means  of  the  confidence  game.   The 
charge  of  a  conspiracy  for  that  purpose  was  complete,  and  no 
charge  as  to  the  intent  of  the  conspirators  could  make  it  better 
or  worse  in  law."  V7e  are  of  the  opinion  that  plaintiffs  in 
error  were  in  no  way  prejudiced  by  the  giving  of  Instruction 
number  2.      /         . 

It  is  next  insieted  that  the  court  erred  in  refusing  to  give 
on  the  part  of  the  plaintiffs  in  error  the  following  instruction: 
"The  court  inetnictt  the  jury  that  with  respect  to  all  verbal 
admissions,  it  may  be  observed  that  they  ought  to  be  received 
with  great  caution.   The  evidence,  consisting  as  it  does,  in    \ 
the  mere  repetition  of  oral  statements,  is  subject  to  muc|i  imper- 
fection and  mistake;  the  party  himself  either  being  misinformed, 

f. 
or  not  having  clearly  ea^pressed  his  own  meaning,  or  the  witness  \ 

■.\ 
having  misunderstood  him.   It  frequently  happens,  also,  that  thei ■ 
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altering 
witness  "by  xinintentionally  aikKtHg  a  few  of  the  expressions  really 

used,  gives  an  effect  to  the  statement  completely  at  variance  with 
what  the  party  actually  did  say."  An  instruction  that  is  merely 
argumentative  is  properly  refused.   People  v.  Calseg,  311  111.  565. 
A  reading  of  this  instaniction  estahlishes  the  fact  that  it  is  an 
argument  against  the  value  of  testimony  consisting  of  verhal  ad- 
missions and  it  further  argues  the  manner  in  which  the  same  should 
"be  received  by  the  jury.  The  court  did  not  commit  error  in  refusing 
the  instruction. 

Complaint  is  also  made  of  refused  instruction  nu'^:i'ber  4  offered 
by  plaintiffs  in  error.   This  instruction  was  offered  with  a  view 
evidently  of  informing  the  jury  that  they  should  not  convict  from 
any  feeling  of  prejudice.   This  instruction  could  have  "been  given 
and  it  would  not  have  been  error  in  so  doing.   Plaintiffs  in  error, 
however,  v,'er9  not  prejudiced  hy  the  refusal  of  the  instruction  be- 
cause they  received  the  benefit  of  the  game  in  instructions  nujnbered 
1,  3,  6  and  14  given  in  their  behalf. 

Complaint  is  made  of  other  instructions  which  were  refused 
b.  the  court.   We  have  examined  them,  and,  we  are  not  prepared  to 
say  that  reversible  error  was  committed  by  their  refusal  for  the 
reason  that  the  record  discloses  that  there  were  given  on  the  part 
of  the  plaintiffs  in  error  twenty-one  instructions  defining  the 
law  of  the  case.   The  jury  was  fully  instructed  on  all  questions 
in  the  case  end  their  rights  were  not  prejudiced  in  any  manner  by 
the  refusal  to  give  the  instructions  of  which  complaint  is  made. 

Complaint  is  made  that  the  court  improperly  addressed  remarks 
to  plaintiff  in  error  Barrett,  while  he  was  on  the  witness  stand. 
It  would  appear  from  what  the  record  discloses  that  Barrett  wag 
evasive  in  his  answers  to  the  questions  that  were  put  to  him  by 
the  state's  attorney.   It  has  frequently  been  held  that  the  court 
presiding  over  a  trial  has  the  power  t;  compel  decorum  in  his  court 
room  that  will  insure  respect  for  the  proceedings  and  the  exercise 
of  such  power,  rather  than  mere  advice  and  suggestion,  is  a  duty 
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witti  which  the  trial  court  is  charged.   People  v.  Arnold,  E46  111, 
169-177;  People  v.  Saylor,  319  111.  205.   There  was,  in  our  judg- 
ment, no  language  used  hy  the  court  that  would  in  any  way  prejudice 
the  rights  of  Barrett, 

It  is  suggested  hy  plaintiffs  in  error  that  they  desire  to 
raise  the  question  as  to  whether  or  not  the  jury  had  a  right  to  fix 
the  punishment  of  the  plaintiffs  in  error.  No  authorities  are  cited 
nor  argument  made  in  support  of  their  suggestion.   The  jury  was 
properly  instructed  as  to  the  form  of  the  verdict.  Under  the 
statute  that  is  the  basis  for  this  prosecution,  where  the  jury 
finds  the  accused  guilty  hut  does  not  find  that  the  punishment 
Should  he  confinement  in  the  penitentiary,  thej  may  fix  the  penalty 
"by  way  of  jail  sentence  and  fine.   The  most  that  can  he  said  of 
the  situation,  if  t^iC  action  of  the  court  in  instructing  the  jury 
as  has  heen  pointed  out,  was  wrong,  is  that  the  jury  had  no  author- 
ity to  fix  the  punishment.   The  court  under  this  theory,  therefore, 
had  full  power  and  authority  to  do  so,  and  vhen  it  entered  judgment 
fixing  thereby  the  punishment,  that  portion  of  the  verdict  of  the 
jury  which  specified  the  punishment  became  and-   is  to  he  regarded  as 
surplusage.  Armstrong  v.  People,  57  111.  459;  Henderson  v.  People, 
165  111.  607;  and  a  valid  judgment  of  conviction  based  upon  the 
finding  of  guilty  "by  the  jury  was  properly  entered  by  the  court. 
People  V.  Coleman,  E51  111.  497;  People  v.  Taneviciz,  285  111.  376, 
at  S81.  ■   ■■'■ 

Plaintiffs  in  error  also  insist  that  no  conspiracy  was  proved 
either  by  circumstances  or  by  direct  testimony.   The  point  ia  not 
argued  at  any  great  length  and  no  reasons  are  presented  in  support 
of  the  statement  that  the  evidence  does  not  support  the  verdict. 
\-ie   h£.ve  h  retoforo  stated  'A'hat  the  evidence/  rf'will  be  necessary 
to  keep  in  mind  the  character  of  the  charge  presented  against  the 
plaintiffs  in  error,  which  is  that  of  conspiring  to  obtain  money 
by  false  pretenses  and  by  means  of  the  confidence  game.   It  is  not 
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necessary  to  aGtually  prove  the  false  pretenses  where  a  conspiraoy 
to  connnit  sTicla  a  crime  is  alleged,  anil  it  is  sTifficient  if  proved 
1)7  diredt  and  circumstantial  evidence  that  such  a  conspiraoy  existedi 
Ochs  V.  People,  124  111.  599. 

To  oonstitnte  a   crime  of  obtaining  property  lay  false  pretenses 
there  must  he  a  false  re  resentation  or  statement  of  a  past  or 
existing  fact  (made  by  the  accused  or  by  some  one  instigated  "by 
him)  with  knowledge  of  its  falsity,  i'?ith  intent  to  deceive  and 
defraud,  and  which  is  adapted  to  deceive  the  person  to  ^hom  it  is 
made;  a  reliance  on  false  representations  or  statements;  an  actual 
defrauding  and  obtaining  of  something  of  value  by  the  accused  or 
some  one  in  his  behalf.   25  Corpus  Juris,  589.   The  rule  is  that, 
"although  the  pretense  must  be  an  inducing  cause  of  the  ovner's 
parting  with  his  property,  it  need  not  be  the  sole  inducing  cause; 
it  is  sufficient  if  it  had  a  material  influence  in  inducing  the 
owner  to  part  with  his  property  although  he  ^»as  also  influenced  in 
part  by  other  causes.  25  Corpus  Juris  601;  Moore  v.  People,  190 
111.  331. 

^'^ithout  extending  this  opinion  by  further  stating  in  detail 
what  the  evidence  discloses,  we  think  that  the  testimony  fully  sus- 
tains the  charge  as  preferred  against  the  plaintiffs  in  error.   It 
will  be  observed  that  one  count  of  the  indictment  charges  plain- 
tiffs in  error  with  conspiring  to  obtain  money  by  means  of  the  con- 
fidence game.  Much  reliance  is  placed  by  the  plaintiffs  in  error 
on  the  fact  that  there  was  a  contract  between  Barrett  and  Balz. 
To  our  Mnds  that  is  immaterial  and  of  no  consequence.   The  law  is 
that  if  the  transaction  is,  in  fact,  a  swindle,  it  is  immaterial 
that  the  form  assumed  is  that  of  a  lawful  business  transaction. 
People  V.  Peers,  307  111.  539-54E.   The  fact  that  it  assumed  the 
form  of  a  business  transaction  supported  by  contracts  and  other 
dealings  which  are  ordinarily  employed  is  no  defense.   The  gist 
of  the  crime  is  the  artifice  used  and  the  deception  made  to  inspire 
an  unmerited  Confidence,  and  no  resort  can  be  had  to  a  doctiment 
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a  J:  ff,sl  8ffT      .  3  OG^xrp  98110  0  Oil  ^:o  Bxse  XaXxe^Bflifflut  al  ^srf*  aSsiafi  s:: 
li^l'rotsfijffli  ai  ;?i    ,©X6xil«fa  a   ,toj3lt  xri   ,al  aoXsfosQxiax*  sri^  "^  !■ 
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teofiH/ooS  £  c#  &3xi  9rf  £tso  d'TToae'x  oxi  fens   .©oixeBilaof^o  ' 
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"beoause  it  assumes  the  form  of  a  contract,  as  a  defense  to  an  vjo.- 
lawful  scheme.  People  v.  DePew,  257  111.  574-579;  People  v.  Miller, 
278  111.  500;  People  v.  Poole,  310  111.  Z4.5, 

It  is  claimed  that  the  court  erred  in  the  exclusion  of  the 
hook  claimed  to  have  heen  printed  hy  plaintiff  in  error  Barrett 
after  the  return  of  the  indictment  and  his  arrest.   We  have  already 
shown  that  the  question  of  the  contract  was  of  very  little  impor- 
tance hecause  it  was  entirely  a  question  of  the  methods  used  and 
the  representations  made,   'i'he  contract,  however,  was  introduced 
in  evidence,  and  the  entire  matter  rms  presented  to  the  Jury  so 
that  they  understood  what  the  nature  of  the  defense  v?as;  that  is, 
that  it  was  hased  upon  the  supposed  contract  entered  into  between 
plaintiffs  in  error.   Purthei^ore,  plaintiff  in  error  B;  rrett  -s^as 
permitted  to  show  what  if  any  action  he  had  taken  vdth  a  view  of 
publishing  the  book  in  question  and  was  permitted  to  introduce  a 
number  of  exhibits  in  the  form  of  contracts  with  the  respective 
contributors  and  copies  of  the  advertising  matter  furnished  by  a 
number  of  them. 

The  evidence  discloses  that  the  city  council  of  the  City  of 
Waukegan  objected  to  the  manner  of  the  soliciting  as  made  by  the 
solicitors  and  that  Barrett  and  the  other  solicitors  we.,  e  informed 
of  the  attitude  of  the  said  council;  that  he  was  notified  to  mal^e 
restitution  of  the  sums  of  money  collected  and  that  he  agreed  to  do 
so  and  he  was  further  notified  that  no  book  should  be  published  as 
contemplated  in  the  contract  offered  in  evidence. 

The  evidence  further  shows  that  the  soliciting  was  stopped 
in  the  month  of  April,  1925,  at  which  ti-  e  Barrett  was  ordered  to 
make  restitution;  that  he  went  away  from  Waukegan  and  the  authorities 
had  no  notice  of  his  whereabouts  until  in  September  following, 
and  up  to  that  time  no  book  had  been  published  and  it  seems  to  have 
"been  an  after-thought  on  the  part  of  the  plaintiffs  in  error  to 
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xindertake  to  comply  with  the  said  contraot  after  they  were  in- 
dicted.  In  vlev.'  of  what  is  disclosed  "by  the  record  re  do  not  think 
that  any  error  was  committed  h,;  the  court  in  the  exclusion  of  the 
evidence  relative  to  the  p-ublication  of  the  hook  testified  about. 

In  conclusion,  if  the  jury  believed  the  testimony  offered  on 
the  part  of  the  People  they  were  authorized  to  return  a  verdict  of 
guilty.   The  verdict  of  a  jury  on  questions  of  fact  will  not  be 
disturbed  unless  palpably  contrary  to  the  weight  of  the  evidence. 
People  V.  Jarecki,  291  111.  80;  People  v.  Horchler,  231  id.  566. 

Courts  are  reluctant  to  substitute  their  opinion  for  that  of 
the  jury  upon  controverted  questions  of  fact.   To  justify  this 
court  in  reversing  on  the  ground  that  the  evidence  was  insufficient 
it  must  believe  that  the  finding  of  the  jury  is  not  sustained  by 
the  evidence  or  that  it  is  palpably  contrary  to  the  decided  weight 
of  the  evidence.   Steffy  v.  People,  1£0  111.  98. 

A  court  of  review  will  not  reverse  &  judgment  of  conviction 
in  a  criminal  case  unless  satisfied  there  is  a  reasonable  doubt  of 
the  defendants  guilt.   Flanagan  v.  People,  240  111.  170. 

A  judgment  of  conviction  will  not  be  reversed  merely  because 
the  testimony  is  conflicting,  but  vt/ill  only  be  reversed  where  the 
evidence  is  so  unreasonable,  improbable  or  unsatisfactory  as  to 
justify  a  reasonable  doubt  of  the  defendants  guilt.  People  v« 
Martellare,  281  111.  390.   To  the  same  effect  is  people  v.  Thomp- 
son, 321  111.  594-600. 

1/Oiere  the  defendants  testimony  is  an  absolute  denial  of  all 
testimony  for  the  prosecution  tending  to  connect  him  with  the  crime 
charged,  it  is  for  the  jury  to  determine  the  credit  to  be  given  the 
testimony,  and  where  the  evidence  for  the  prosecution  establishes 
the  guilt  of  the  defendant  beyond  a  reasonable  doubt  the  court 
will  not  disturb  a  verdict  finding  him  guilty.  People  v.  Gonsidine, 
321  111.  590. 
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'2he   object  of  the  review  of  jtiagments  of  trial  courts  is  not 
to  determine  whether  the  record  is  free  from  error,  hut  is  to 
ascertain  whether  a  just  conclusion  h&s  been  reached,  founded  upon 
competent  and  sufficient  evidence,  after  a  trial  in  which  no  error 
has  occurred  •which  might  he  prejudicial  to  the  defendant's  rights. 

In  view  of  the  evidence  and  of  the  law,  iw   are  of  the  opinion 
that  no  reversible  error  was  committed  in  the  trial  of  this  cause 
and  the  judgraent  of  the  Circuit  Court  of  Laie  county  v;'ill  he 
affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,       1^^ 

SECOND  DISTRICT  (    "  j   JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  ^pl)ellate  Court,  at  Ottawa,  this ^  ^  ~^ day  of 

KA*-^f^ in  the  year  of  our  Lord  one  thousand 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sixth  day  of 

April,  in  the  year/of  our  Lord^ne  thousand  pjj»€  .hundred 
and  twenty- six /within  ^nd  for  the.  Second  Dist|n.ct  of  the 


State  of  Illinoisit 


./ 


Present- -The  Haa,^Ap:»USTUS  A.j^'PARTLDW,  Presi^ng  J»d^i<j^ 
Hon.  THOMAS  M.  JETT,  Justice.  / 
Hon.  NORMAN  L.  JONES,  Justice, 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


242  I.A.  650 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
V'.'G  3  *  192B    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 


7577  ^  48 

Octoter  Term,  A.D.  1925. 
Prank  Ewanickl,  minor  "by 
Wxahk   F.  Follett,  his  guardian 
and  next  friend, 

appellant  Appeal  from  the  Circuit  Coxirt 

vs.  of  la  Salle  Coiinty. 

James  C.  Davis,  Agent  of  the 
President,  under  the  Transporta- 
tion Act  of  1920,  9  4  9  T 

ff^  ^E.  ^     J_ 


S-^6    '{J     iJ     \J 

appellee. 


Jett,  J. 

This  is  a  suit  instituted  by  Frank  Ewanicki,  an  infant,  hy 
Frank  F.  Follett,  his  guardian  and  next  friend,  appellant,  against 
Hew  York  Central  Railroad  Company,  a  Corporation,  and  director  Gen- 
eral of  railroads  under  the  United  States  Railroad  Administration 
Act,  for  personal  injuries  sustained  hy  Frank  Ewanicki.  The  injury 
complained  of  was  occasioned  on  March  16th,  1918,  and  suit  was 
commenced  on  Fehruary  2  7th,  1920,  against  the  "Director  General  of 
Railroads  and  the  Few  York  Central  Railroad  Company.   The  government 
took  control  of  this  railroad  on  December  2  8,  1917,  and  the  control 
ceased  on  March  1st,  1920,  as  provided  in  the  Transportation  Act. 

On  March  20th,  1920,  the  general  appearance,  of  the  railroad 
company  and  the  director  general  was  entered  in  the  case,  by  Boys, 
Osborne  and  Griggs,  attorneys.  Under  the  Federal  Control  Act,  the 
director  general  of  railroads  required  all  suits  for  injuries  aris- 
ing after  December  31st,  1917,  to  be  brought  against  the  Director 
General.  A  general  order,  known  as  18-B  issued  Llay  22,  1919,  by 
the  director  general  provides  that  all  suits  must  be  brought  in 
the  coun.ty  where  the  plaintiff  resided  at  the  time  of  the  injury 
or  in  the  county  where  the  cause  of  action  arose. 
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The  Transportation  Aot  of  February  28th,  1920,  provided  for 
the  termination  of  government  control  and  it  was  provicied  therein 
that  suits  against  the  director  general  pending  st  the  terminstion 
of  Federal  control  should  not  ahate,  but  might  be  prosecuted  to  final 
Judgment  by  substituting  for  the  director  general,  the  agent  desig- 
nated by  the  President  under  the  authority  conferred  by  the  said 
Transportation  Act. 

March  5th,  1925,  on  motion  of  the  "Director  General  by  Boys 
and  Osborne,  his  attorneys,  the  suit  was  dismissed  as  to  the  iTew 
York  Central  Railroad  Company,  and  the  agent  of  the  President,  under 
the  Transportation  Act  of  1920,  was  substituted  as  the  sole  party 
defendant.   Subsequently,  James  C.  Davis,  filed  a  plea  in  abatement 
and  recited  that  he  appeared  specially  and  alleged  that  he  was  not 
subject  to  the  suit  in  La  Salle  County,  In  which  this  suit  was  in- 
stituted, because  the  injury  complained  of  and  as  charged  In  the 
declaration  arose  on  March  16,  1918,  and  during  the  period  of  time 
the  government  of  the  United  States  was  in  the  possession  and  con- 
trol of  the  railroad  and  property  of  the  said  lew  York  Central  Hail- 
road  Company.   The  plea  then  set  out  general  order  18-B,  providing 
for  suits  to  be  brought  in  the  county  -  here  the  cause  of  action 
arose  or  where  the  plaintiff  resided,  alleging  that  that  order  was 
in  force  and  effect  on  February  27th,  1920,  the  day  on  which  the 
suit  was  brought;  that  the  cause  of  action  did  not  arise,  and  that 
the  plaintiff  did  not  reside  in  La  Salle  county,  but  that  the  cause 
of  action  arose  in  Bureau  County  and  therefore  the  Circuit  Court 
of  La  Salle  Coxinty  had  no  jurisdiction  over  appellee.  To  this  plea 
the  appellant  filed  a  general  and  special  demurrer  in  which  it  set 
up,  (1)  that  James  C.  Davis,  agent  of  the  President  under  the 
Transportation  Act  of  1920,  mentioned  in  said  plea  is  one  and  the 
same  person  as  the  Director  General  of  Sailroads  under  the  United 
States  Administration  Act  of  which  matter  this  court  takes  judicial 
notice;  J 2)  as  appears  by  the  record  in  this  case  on  March  5th,  1925, 
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the  Director  General  of  Railroads,  entered  his  general  appearance, 
there"by  voluntarily  submitting  himself  to  the  jurisdiction  of  the 
oourt  and  moved  the  court  to  substitute  for  said  defendant,  the 
director  general  of  railroads,  the  agent  designated  by  the  President 
tftfr  such  purpose  under  the  provisions  of  the  Transportation  Act  of 
1920.   (3)   On  said  March  5th,  1925,  the  court  granted  said  motion 
and  Taj?  order  of  the  court  then  entered,  substituted  said  agent 
designated  "by  the  President  for  said  Director  (Jeneral;  wherefore 
plaintiff  says  the  court  then  acquired  jurisdiction  of  the  said 
James  C.  Davis,  agent  of  the  President  under  the  Transportation  Act 
of  1920.   (4)   And  the  plaintiff  further  says  that  James  C.  Davis, 
Director  G-eneral  of  railroads  under  the  United  States  Railroad 
Administration,  and  his  successor,  James.  G.  Davis,  agent  of  the 
President  under  the  Transportation  Act  of  1920,  represent  one  and 
the  same  interest  as  a  party  defendant,  namely,  the  government  of 
the  United  States  and  that  the  voluntary  submission  by  the  director 
general  of  railroads  under  the  United  States  Railroad  Administration 
to  the  jurisdiction  of  this  court  heretofore  set  forth,  without 
objection  to  the  jurisdiction  of  this  court  is  binding  in  law  upon 
said  James  G.  Davis,  agent  of  the  President,  under  the  Transportation 
Act  of  1920,  as  the  successor  of  the  Director  General.   Plaintiff 
then,  for  want  of  sufficient  plea,  prayed  judgment,  etc. 

A  hearing  was  had  on  the  demurrer  to  the  plea  in  abatement  and 
the  court  overruled  the  demurrer.   Plaintiff  elected  to  abide  by 
his  demurrer  and  judgment  was  rendered  against  the  plaintiff  for 
costs  of  suit,  and  this  appeal  followed.   The  question  involved  is 
whether  or  not  the  Director  General  of  railroads,  the  appellee, 
agent  of  the  President  under  the  Transportation  Act  of  1920,  by 
entering  their  appearance  and  submitting  themselves  to  the  juris- 
diction of  the  court  conferred  jurisdiction  upon  the  court  notwith- 
standing general  order  18-B.   The  general  rule  is  that  when  a  party 
voluntarily  submits  himself  to  the  jurisdiction  of  the  court  and 
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enters  a  general  appearance  that  he  caimot  subsequently  cLuestion 
the  jurisdiction  of  the  court  hut  that  such  entry  of  appearance  is 
valid  and  hinding.   It  is  said,  however,  by  appellee  that  this  rule 
does  not  apply  in  this  proceeding  because  it  is  a  suit  against  the 
United  States.   It  is  well  understoocl  that  the  United  States  has 
sovereign  powers  and  cannot  he  sued  ujiless  the  right  to  sue  is 
specifically  conferred  by  Congress;  that  when  the  power  is  so  con- 
ferred it  must  be  strictly  construed  and  the  right  will  not  be 
ezercised  unless  it  is  clearly  within  the  provisions  of  the  act 
conferring  that  power,   "hen  the  United  States  C-overnment  took 
over  the  railroads,  the  act  provided  that  the  courts  of  the  various 
states  should  have  jurisdiction  over  causes  of  action  arising  by 
reason  of  the  operation  of  the  railroads  and  that  the  cause  of 
action  might  be  brought  in  the  courts  which  ordinarily  had  juris- 
diction of  such  causes.   Pov^er  was  conferred  upon  the  President 
acting  through  the  Director  General  to  designate  by  order  certain 
things.  Among  the  things  are  those  that  are  mentioned  in  the  order 
of  the  Director  General  knov.n  as  18-B.   In  construing  the  effect 
of  this  order,  it  is  the  contention  of  the  appellee  thnt  the  immunity 
of  the  United  States  was  herein  waived  only  to  the  extent  indicated 
by  the  Statute  and  orders  of  the  Director  General,  and  that  the 
orders  of  the  President  promulgated  through  the  Director  General 
are  valid  and  binding. 

In  reply  to  the  suggestion  that  no  suit  can  be  maintained 
against  the  United  States  without  the  authority  of  the  congress, 
we  are  of  the  opinion  that  the  Congress  hss  given  authorit  for  the 
institution  of' suits  by  those  injured  in  the  operation  of  railroads 
under  the  Federal  Control  Act.   It  is  not  a  question,  as  we  view  it 
whether  or  not  the  Congress  has  given  the  authority  to  institute 
this  ,'i)TOoeeding,  but  the  rmestion  is,  can  it  be  maintained  in  a 
county  other  than  where  the  injury  was  occasioned,  contrary  to  the 
order  18-B.  ;  '  r 
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It  will  be  kept  in  mind  the  record  discloses  that  the  'bene- 
ficiary plaintiff  was  injured  on  the  16th  da:/  of  Ilarch,  1918.   That 
on  Pebmary  27th,  1920,  this  etiit  was  instituted  against  the  iDirector 
General  and  the  New  York  Central  Railroad  company;  th£t  on  March  20th, 
1920,  a  general  appearance  was  entered  in  the  case  by  the  railroad 
company  and  the  director  general  of  railroads,  by  Boye,  Osborne  and 
Griggs,  their  attorneys;  that  on  June  the  3rd,  19£0,  a  declaration 
was  filed  by  the  plaintiff  setting  np  plaintiff's  cause  of  action; 
that  on  March  13th,  192S,  the  case  was  called  for  the  purpose  of 
setting  the  same  for  trial  and  the  court  ordered  the  cause  passed; 
that  on  Febniary  9th,  1925,  the  parties  appeared  by  their  respective  . 
attorneys  and  the  case  was  called  for  trial,  the  order  of  the  court 
reciting  that  by  agreement  of  the  parties,  it  was  ordered  that  the 
cause  be  continued;  that  on  March  5th,  1925,  a  motion  ?;as  made  on 
behalf  of  the  New  York  Central  Railroad  Company  that  the  case  be 
dismissed  as  to  it;  the  motion  was  allowed  and  ordered  entered  to 
that  effect,  which  left  the  Director  General  of  railroads  as  the 
sole  remaining  defendant;  that  subsequently  on  the  same  day,  however, 
March  5th,  1925,  the  Director  General  of  railroads  made  a  motion 
"to  substitute  for  this  defendant  the  agent  designated  by  the  presi- 
dent for  such  purpose  under  the  provisions  of  the  Transportation  Act 
of  the  United  States  of  1920  as  amended."  The  motion  recites  the 
history  of  the  case  and  the  motion  to  substitute  was  allov^/ed,  sub- 
stituting for  the  Director  General  of  railroads,  the  agent  of  the 
President  as  contemplated  by  the  Transportation  Act  of  1920,  as  the 
sole  defendant  in  the  case  and  an  order  was  entered  accordingly. 
Afterwards  on  March  7th,  1925,  the  plaintiff  moved  to  modify  the 
proceeding  order  last  above  mentioned  by  inserting  in  the  proper 
place,  the  name  of  the  agent  designated  by  the  President,  for  such 
purpose  under  the  provisions  of  the  Transportation  Act  of  the 
United  otates  of  1920,  as  amended  by  the  act  in  force  :'arch  3rd, 
1923.   On  March  12th,  1925,  a  special  appearance  was  entered,  which 
among  other  things  recited  that  Boys  and  Osborne  entered  the  special 
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appearance  of  James  C.  Davis,  agent  of  the  President,  under  the 
Transportation  Act  of  1920,  for  the  sole  purpose  of  objecting  to 
the  jurisdiction  of  the  court  in  said  cause  and  for  no  other, pur- 
pose. 

This  cause  had  been  pending  almost  five  yeers  before  the 
CLuestion  of  jurisdiction  was  aiaised  and  the  party  that  raises  the 
question  had  voluntarily  entered  his  appearance  by  substituting  him- 
self as  the  sole  defendant  instead  of  the  director  general  of  rail- 
roads.  The  director  general  of  railroads  had  entered  his  appear- 
ance shortly  after  the  suit  was  instituted  by  the  same  attorneys 
who  made  the  motion  to  have  the  agent  of  the  President  substituted 
for  the  director  general.   The  court  takes  judicial  notice  of  the 
fact  as  to  who  was  director  general  of  railroads  and  who  was  agent 
of  the  President  under  the  Transportation  Act  of  1920. 

In  McAdoo  V.  Booker,  17  Ala.  App.  623,  88  So.  196,  it  was 
held  that  the  courts  judicially  knew  that,  at  the  time  of  the  araend- 
ment  to  the  complaint,  talker  H.  Hines  and  not  '  illiam  a.  McAdoo 
was  director  general  of  railroads. 

In  Payne  v.  iviiite  House  Luiaber  Company,  251  3.  v  .  417,  the 
court  held  that  judicial  notice  would  be  taken  of  the  fact  that  at 
a  certain  time  John  Barton  Payne  was  the  agent  of  the  company,  and 
that  Hines  was  no  longer  the  director  general  or  entitled  to  represent 
the  government. 

Courts  take  judicial  notice  of  a  change  in  the  incumbency  in 
office  of  the  director  general.  19  A. I.E.  699. 

In  Bailey  v.  Hines,  109  S.  E.  470,  damages  were  sought  for 
an  injury  which  occurred  during  the  period  of  Federal  control.   The 
action  was  brought  against  ^  alker  D.  Hines,  Mrector  General  of  Hail- 
roads  and  his  successor  in  office,  as  the  agent  provided  for  in 
Section  206  of  the  Transportation  Act.   The  defendant  pleaded  in 
abatement  that  before  the  institution  of  the  action,  he  had  re- 
signed and  that  John  Barton  Payne  had  been  appointed  in  his  stead. 
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The  plaintiff  asked  leave  to  amend  his  declaration  and  writ  "by  sub- 
stituting the  name  of  John  Barton  Payne  for  that  of  'alker  D»  Hines, 
and  later,  it  having  developed  that  Payne 'having  resigned  and  that 
James  C.  Davis  had  been  appointed  in  his  stead,  the  plaintiff  asked 
for  liberty  to  amend  by  substituting  the  name  of  James  0.  Davis  for 
that  of  ■  alker  T).  Hines.   The  court  refused  both  requests  and  enter- 
ed judgment  dismissing  the  plaintiff's  action. 

In  a  decision  of  the  case,  the  court  among  other  things  said: 
"The  agent  designated  b^  the  President,  under  section  206  of  the 
Transportation  Act,  approved  February  28th,  1920,  as  accurately 
describes  the  presidential  agent  sS-  Director  General  of  Hailroads  oa 
does  the  appointee  to  that  position.   Congress,  it  mas  declared,  did 
not  intend  to  place  technical  difficulties  in  the  way  of  the  assertion 
of  their  rights  by  the  public,  and  the  error  charged  in  the  use  of 
the  name  of  'alker  D«  Eines  instead  of  that  of  John  Barton  Payne, 
was  of  a  purely  technical  defense." 

In  Payne  v.  Fnite  House  Lumber  company,  2S1  G.  V..  417,  John 
Barton  Payne,  agent,  was  substituted  as  party  defendant  in  place  of 
Walker  B.  Hines,  in  accordance  with  the  provisions  of  the  Transporta- 
tion i±Gt,  judgment  being  rendered  accordingly,  although  no  citation 
or  notice  to  Payne  was  issued.   Exception  was  taken  on  this  score. 
As  to  the  method  by  Wiiioh  the  agent  under  the  Transportation  Act, 
shotild  be  made  a  party,  the  court  said:   "VJe  regard  the  question  as 
one  of  the  practice  for  determination  by  the  forum  where  the  litiga- 
tion is  pending,  and  that  the  transition  from  Hines  to  Payne  as  party 
does  not  abate  the  suit  and  does  not  affect  the  rights  of  the  com- 
plainant, but  preserves  his  rights,  and  therefore  any  method  by  which 
Payne  may  be  made  a  party,  satisfying  the  practice  in  the  court  -where 
the  suit  is  pending,  we  presume  would  be  sufficient  to  continue  the 
litigation  to  final  judgment  in  the  name  of  Payne.   In  the  state, 
while  notice  or  citation  is  ordinarily  required  to  bring  in  a  new 
party,  yet  such  notice  or  citation  may  be  waived  by  making  an  appear- 
ance; and  we  think,  under  the  facts  of  this  case,  that  the  court  was 
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Justified  in  holding  that  the  attorneys  whOBe  names  v^ere  signed  to 
the  pleading  for  Hines  vjere  in  fact,  the  attorneys  representing  John 
Barton  Payne,  agent  under  the  Transportation  Aot." 

The  venue  of  suits  against  a  Federal  agent  on  causes  of  action 
arising  out  of  the  operation  of  any  particular  railroad  hy  the  gorern- 
ment,  is  that  fixed  hy  law  for  the  prosecution  of  such  suits  of  such 
causes  of  action  as  if  the  had  risen  against  such  carrier.   Payne 
V.  Colemen,  2£i2  S.  W.  537. 

Soucie,  Admr.  v.  John  Barton  Payne,  Director  General  of  Railroads, 
299  111.  552,  was  a  suit  instituted  against  John  Barton  Payne,  agent 
under  the  Federal  Control  Act,  of  the  Chicago  and  Eastern  Illinois 
Railroad  Company,  to  recover  damages  for  injuries  sustained  by  Soucie . 
A  Judgment  was  obtained  in  the  Circuit  Court  and  the  case  was  appealed 
directly  to  the  Supreme  Court,  on  the  theory  that  a  constitutional 
question  was  involved.   It  was  among  other  things  urged  that  the 
court  erred  in  the  admissibility  of  certain  testimony,  namely;  of 
an  ordinance  limiting  the  speed  of  passenger  trains  to  ten  miles  an 
hour  and  in  a  decision  of  the  case,  the  court  among  other  things, 
at  page  558,  said:   "It  is  further  contended  by  plaintiff  in  error 
that  the  Chicago  and  Eastern  Illinois  Railroad  at  the  time  of  this 
injury,  was  being  operated  by  the  United  States  Government  on  a 
fixed  schedule  of  tir.-^e.   'Ihe  fact  that  the  railroad  was  being  oper- 
ated by  the  government  in  that  manner  under  the  Federal  Control  Act 
is  not  a  sufficient  ground  to  make  any  change  in  the  decisions  of 
this  court  or  of  the  Federal  Court  upon  that  question,   section  10 
of  the  Federal  Control  act  provides  that  the  carriers,  while  under 
federal  control,  shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  the  state  of  federal  laws, 
or  the  common  law." 

In  view  of  the  niles  as  announced  by  the  different  courts  as 
herein  indicated;  and  of  the  fact  th^t  the  attorneys  representing 
the  Director  General  entered  his  appearance,  and  that  the  same 
attorneys  representing  the  agent  of  the  President  under  the 
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Transportation  Act,  made  the  motion  to  BtiTDstitute  the  agent  for  the 
Director  General,  and  which  wcs  allowed  and  the  agent  hecame  the 
sole  defendant;  that  while  the  case  was  pending  against  the  Director 
General,  the  cause  was  continued  by  agreement  of  the  parties  to  the 
suit,  and  that  this  is  a  transitory  action,  and  under  the  law  of 
Illinois,  suit  can  he  brought  in  any  county  vhere  service  can  he 
had  on  the  defendant  or  defendants,  we  are  therefore  of  the  opinion 
notwithstanding  general  order  18-B  that  the  appellee  was  in  court 
and  that  the  court  had  jurisdiction  of  the  defendant  in  la  Salle 
County. 

Furthermore,  in  Lerette  v.  Director  General  of  Railroads, 

* 

et  si,  (James  G.  Davis,  agent  of  the  United  States,  appellant,) 
306  111.  348,  Judgment  was  obtained  in  the  Circuit  Court  of  La  Salle 
County  against  the  Chicago,  Burlington  and  Quincy  Railroad  Company 
and  the  Director  General  of  railroads.  On  appeal  to  this  court, 
a  motion  was  made  to  substitute  for  the  railroad  company  and  the 
director  general,  the  agent  of  the  United  States,  which  amotion 
was  allowed  and  on  the  hearing  of  the  case  in  the  Supreme  Court, 
James  C.  Davis,  as  agent  of  the  United  States,  appeared  in  that 
court  and  contended  that  it  was  error  to  sue  the  original  defend- 
ants jointly  on  the  ground  that  the  railroad  was  being  operated 
"by  the  Director  General  and  that  he  alone  was  liable  for  any  dam- 
ages growing  out  of  such  operation  and  that  the  judgment,  being  a 
joint  one,  must  stand  as  to  both  defendants,  or  fall  as  to  both. 
Davis,  as  agent  of  the  United  States  was  not  a  party  to  the  record 
in  the  circuit  court.   In  the  decision  of  the  case,  at  pages  356- 
357,  the  court  among  other  things  said:   "The  agent  of  the  United 
States  is  the  successor  in  office  of  the  Director  General  of  Rail- 
roads, and  it  was  proper  to  substitute  the  agent  for  the  Director 
General.   The  same  counsel  appeared  for  both  defendants  in  the  cir- 
cuit court,  and  no  question  was  ever  raised  by  the  Director  General, 
the  predecessor  in  office  of  appellant  (Davis,  agent)  that  there  was 
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a  fflisjoinfler  of  parties  aefendant.   No  motion  was  made  to  dismiss 
88  to  the  railroad  company,  no  separate  motion  was  made  to  find  the 
Issues  for  the  railroad  company,  no  point  was  raised  in  the  written 
motion  for  a  new  trial  that  the  railroad  was  not  a  proper  party  and 
no  assignment  of  error  was  made  in  the  Appellate  Court  raising  this 
question.  *  *  *  -^  *  *  If  the  question  had  been  raised  in  the  circuit 
oourt,  appellee  could  have  taken  a  judgment  against  the  agent,  the 
successor  of  the  Pirector  General,  alone,  notwithstanding  the  de- 
claration charged  Joint  negligence  and  there  was  a  verdict  finding 
joint  liability.  ****+■=*=*  There  is  really  but  one  interest 
represented  by  the  defendants,  'hen  John  Barton  Payne,  sgent  of 
the  United  States  appeared  and  defended  for  and  in  the  place  of 
John  Barton  Payne,  Director  General  of  Railroads,  the  substitution 
required  by  Section  2©6-D  of  the  Transportation  ^ct  was  effected 
for  all  practical  purposes."   If  the  court  difl  not  directly  hold 
that  the  agent  was  bound  by  the  acts  of  his  predecessor,  the  Dir- 
ector General,  there  being  but  one  interest  involved,  the  inference 
can  readily  be  dra\"n  from  the  lang-uage  used  that  that  was  I'Jhat  the 
oourt  had  in  mind . 

\'hen  Lerette  v.  Director  General,  et  al,  was  before  the 
Appellate  Court,  225  111.  App.  9S,  the  court  at  pages  105-104  said: 
"Section  206  of  an  act  of  Congress  of  February  28th,  1920,  author- 
izes the  President  of  the  United  States,  after  the  termination  of 
Federal  control  over  railroads,  to  appoint  an  agent  who  shall  be 
substituted  for  the  Director  General  of  Railroads  in  actions  then 
pending  and  to  permit  such  actions  to  be  prosecuted  to  final  judg- 
ment. *  *   -f   *  ^ 

We  understand  the  meaning  of  that  act  to  be  that  no  notice  is 
required  to  such  agent,  but  that,  upon  an  order  of  substitution  being 
made,  he  is  considered  as  in  court,  and  thereafter  bound  by  the  sub- 
sequent proceedings." 

There  are  three  cases  in  particular  relied  upon  by  appellee 
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In  support  of  its  oontention.   V.'e  hvye   ezarained  those  cases,  and  find 
the  facts  are  entirely  different  frora  what  the  facts  are  in  the  case 
under  consideration.   Inasmach  as  the  a^jent  of  the  United  States 
appointed  "by  the  President  by  virtue  of  the  Transportation  Act  and 
the  Director  General,  represented  the  same  identical  interests,  it 
neoessarily  follovis  th&t  Davis,  bs  egent,  v,'0-ald  he  hound  by  the 
acts  of  his  predecessor  T?ho  was  the  Director  General  of  Railroads 
xinder  the  United  States  Administration  Act. 

Since  the  Director  General  entered  his  appearance  and  was  in 
court,  and  it  is  not  contended  to  the  contrary,  and  as  the  director 
general  and  the  agent  represented  the  sanie  interests,  and  the  agent 
on  Ms  own  motion  was  substituted  as  the  sole  defendant,  we  think 
the  agent  is  not  in  any  position  to  now  insist  that  he  is  not  in 
court. 

Much  has  been  said  by  the  appellee  relative  to  the  question 
o^f,  practice.   It  is  the  contention  of  appellee  that  the  proper  prac- 
tice would  have  been  for  the  appellant  to  have  made  a  motion  to 
strike  the  plea  of  abatement  from  the  files.   In  our  opinion,  after 
t^lie  agent  had  become  a  party  to  the  su.it  by  substitution,  he  was  not 
then  in  a  position  to  file  the  plea  in  abatement.   Regardless  of  the 
question  of  practice,  the  question  was  tried  out  before  the  circuit 
court  on  the  demurref  to  the  plea.   If  it  be  true  that  the  i^irector 
General  entered  his  appearance  and  that  the  Director  General  and  the 
Agent  had  submitted  themselves  to  the  jurisdiction  of  the  court, 
then  notv/ithstanding  the  order  bet  up  in  the  plea,  the  contention 
4f  appellee  was  not  well  taken. 

In  conclusion  we  have  a  case  in  which  the  suit  had  been  insti- 
tuted against  the  Director  General  as  was  authorized  by  law,   service 
was  had  and  the  Director  General  entered  his  appearance.   Eis  success- 
or representing  the  same  interest  subsequently,  invoked  the  Juris- 
diction of  the  court  and  asked  to  be  made  a  party  and  then  later 
on  assumes  the  position  that  the  court  was  r^ithout  jurisdiction 
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entirely  to  maintain  a  suit  against  anyone.   The  court  had  juris- 
diotion  of  the  subject  matter  and  ^e  are  of  the  opinion,  "by  reason 
of  the  act  and  conduct  of  the  Director  Seaeral  ana  of  the  ,igeat, 
Davis,  together  with  thst  of  their  reepective  counsel,  the  agent 
has  waived  the  right  to  raise  the  question  hy  virtue  of  ssio  order 
18-B.  We  therefore  conclude  that  the  jud^ent  of  the  Circuit  Court 
of  La  Salle  County  should  be  reversed  and  the  cause  remanded  which 
is  accordingly  done. 

Reversed  and -remanded. 
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^j'Tcssi   oriJ'  'to   has  iBtBua^  ^jgoOs^cIO:  sjeIs"  to  d'oif&iioo  bna  ioa  aiii^o        1 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  j  j_  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^ridl  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony'  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this ^3  /^'•*v_. day  of 

^A^*'^fi'. in  the  year  of  our  Lord  one  thousand 

nine  hundred  ^dltwenty-  f*^^^^^   /^"^ -/y 

X)\e  Appellate  Coiiri 


k'/"^ 


n 


Begun  and  held/at  Q\t^a.,k^   Tu/sday,  t,hfe  sixth  day  of 

April,  in  the  yeitL,^  oViV   |,ord  one/tihou^^d  nine  hundred 
and  twenty-si4*t' witliin  and^for  the.'^econd  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  2  5  1926   "*^^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit: 
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Hora  B.  Pnink, 

Appellant, 


George  v'.  Pruiik:, 

Appellee, 


Appeal  from  the 
Circuit  Court  of 
Bureau  County 
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Jones  J. 

Appellant,  Hora  B.  Prank,  filed  her  bill  in  equity  in  the 
circuit  court  of  Bureau  County  against  appellee  George  W.  Prunk,  her 
hushand,  for  separate  maintenance  alleging  extreme  and  repeated 
cruelty  and  hahitual  druiikedness,  and  upon  her  petition,  the  court 
made  an  order  requiring  appellee  to  pay  $40.00  a  month  for  temporaty 
alimony  for  the  support  and  maintenance  of  appellant  and  her  two 
daughters,  and  olOO  to  he  applied  on  her  solicitor's  fees.   The 
parties  stipulated  "that  the  complainant  has  a  good  cause  of  action 
for  separate  maintenance;  and  that  the  defendant  controverts  only 
the  amount  of  separate  maintenance,  and  the  question  as  to  the  amount 
to  he  allowed  to  the  complainant  is  submitted  to  the  court  for  triel 
and  determination."  Therefore  the  only  question  inquired  into  was 
what  allowance  should  be  decreed  for  the  "support  and  maintenance  of 
appellant  and  the  two  chilc^ren  of  the  parties,  who  were  living  with 
appellant.  After  hearing  the  testimony  the  court  entered  a  decree 
ordering  appellee  to  pay  appellant  for  the  support  and  maintenance 
of  herself  and  the  two  children,  Lois  and  Margaret,  §40  a  month  and 
an  additional  '-lOO  for  solicitor's  fees.   Prom  this  decree  appellant 
has  prosecuted  this  appeal. 

Appellee  was  a  farmer  and  the  parties  lived  together  on  his 
farm  of  150  acres  in  Bureau  County  for  about  twenty-ei^ht  years  and 
until  she  left  him  in  July,  19S5,  on  account  of  the  misconduct  com- 
plained of  in  her  bill  of  complaint.   Pour  children  were  born  of  the 
marriage,  one  of  whom  died.  Ruth,  the  oldest,  is  married.   lois, 
19  years  of  age,  and  Margaret,  16  years  old,  went  with  appellsnt  when 
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she  separates  from  appellee  anc?  pre  now  liviag  with  licr  in  the  village 
of  Tiskilwa.   Lois  is  a  helpless  cripple  as  a  result  of  infantile 
paralysis.   She  and  Margaret  have  been  cared  for,  fed,  clothed,  and 
Echooled  hy  appellant  ever  since  her  separation  from  appellee.   The 
crippled  daughter  has  heen  taken  to  and  from  school  in  an  automobile 
and   was  to  graduate  from  the  high  school  in  Tiskilwa  in  19S5.  Mar- 
garet still  attends  high  school  there.   The  testimony  tends  to  sh0¥;  that 
the  value  of  appellee's  farm  is  at  least  ";28,000,  and  one  of  the 
witnesses  placed  its  value  at  §175  to  ?pl90  pn  acre*   Ee  also  ovms 
residence  property  in  Tiskilwa  worth  $1500  to  ;-1700,  ynd  80  seres  of 
land  viorth  ;h?1000,  or  a  total  of  ^)S0,500  T.'vorth  of  real  estate  oi-ned 
by  him.   He  has  bonds,  b^nk  stock  and  notes  of  the  fact  value  of 
$7498,  but  |2518  of  the  notes  are  of  doubtful  value.   The  farm  is 
rented  to  his  daughter  Ruth  and  her  husband  at  AlOOO  a  year.   The  house 
in  Tiskilwa  rents  for  '^180  a  year  and  the  80  acre  trcct  7ias   rented 
in  192S  for  ten  years  for  §500,  but  this  rent  was  paid  in  advance. 
Omit'^ing  any  income  from  the  notes  which  appellee  claimti  are  doubtful, 
his  an;aual  income  is  '51456. EO.   Including  income  on  them  his  total 
income  would  be  :5l595.28  annually.   He  claims  to  owe  ftl£93.   At  the 
time  of  the  hearing  he  was  58  years  old  and  for  22  years  had  worn  a 
truss  for  rupture,  but  was  able  to  do  manual  labor  and  look  after 
his  farm.   Appellant  does  not  own  a  home  but  at  the  time  of  the  hearing 
was  boarding  the  owner  of  the  house  where  she  lived,  and  doing  his 
washing,  ironing,  mending  and  caring  for  his  room  in  pa;Tnent  of  rent 
for  the  rooms  occupied  by  her  and  her  dependent  children.   Rents  in 
the  village  of  Tiskilwa  are  from  ^15  to  |35  per  month,   since  her 
separation  from  appellee,  she  worked  all  night  in  a  cafe  at  Princeton 
for  eight  months.   She  sent  the  children  to  school  at  Tiskilwa,  where 
the  crippled  daughter  would  not  be  compelled  to  go  upstairs  as  she  would 
have  to  do  at  Princeton.   It  is  necessary  to  keep  these  tTBiaf- sisters 
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together  so  that  the  yotinger  one  can  assist  her  helpless  sister. 

Appellant  has  no  special  craft  or  learning,  and  all  that 
she  can  earn  is  by  physicel  toil.   She  has  ^5000  loaned  at  5%,    and 
this  with  her  clothing  and  a  few  pieces  of  furniture  is  all  the 
property  fehe  has.   It  appears  that  she  uses  the  furniture  in  the  house 
where  she  lives.    She  has  expended  for  hrsces  and  sanitarium  fee  for 
the  crippled  daughter  abotfc  ^>300.   She  has  also  bought  a  rug,  kitchen 
table,  dining  table,  carpets,  and  rocking  chairs.   She  is  fifty-five 
years  old,   ftirly  well,  but  not  strong. 

In  our  judgment  the  amount  allowed  for  the  support  and 
maintenance  of  appellant  and  her  two  Children  under  the  circumstances 
is  inadequate  to  provide  for  their  necessities.   In  cases  of  this 
oh&racter  the  amoujit  of  the  allowance  must  be  determined  by  the  needs 
of  the  wife  and  children,  their  station  and  circumstances  in  life,  and 
by  the  husband* s  ability  to  pay.   (Porter  v.  Porter  162  111,  398  p.  401.) 
The  amount,  if  any,  to  be  allowed  a  wife  for  separate  maintenance 
depends  not  only  upon  the  question  of  the  misconduct  of  the  husband, 
but  also  upon  the  amount  of  their  property  anrl  income,  as  well  as 
their  ages,  health,  past  and  present  habits,  social  condition  and 
cirexmstances,  and  the  require-ments  of  their  children,  if  any  are 
dependent  upon  the  parents  for  support.   The  amount  of  alimony  to  * 
be  allowed  in  a  separate  maintenance  suit  is  to  be  determined  in  the 
same  manner  as  in  a  case  for  divorce.   (Decker  v.  Decker  S79  111.  300 
p.  308.)   It  is  proper  to  consider  the  circumstances  of  the  case, 
including  the  misconduct  of  the  husband.   (Harding  v.  Harding  180 
111.  481  p. 506;   Johnson  v.  Johnson  1E5  111.  510.) 

In  this  case  the  stipulation  adraiiiSi  the  misconduct  of  appellee. 
He  owns  and  possesses  real  estate  and  personal  property  worth  from 
^35,000  to  $40,000.   His  gross  income  is  at  least  $1456.20  annually. 
In  our  judgment  the  allowance  of  ^;40  a  month  for  the  support  and 
maintenance  of  his  wife  and  tvo  daught.irs  is  obTjriously  inadequate,  when 
measured  by  the  standard  fised  by  the  Supreme  Court.   Supplemented  vith 
the  income  of  f250  a  year  from  her  own  monej  loaned,  it  is  not  suffi- 


£)its   ,§;'3  .tB  &9X!,30l  OOOSf.  Bsd  sfCa      .lict  Xsaxs^riq  '^;d'  el  £caee  i.,:;.-  ..,  ^ 

9axrcr{  oi-d-  nl  e'lcroicaxrl  erfd-  asm;  erfa   Jad*   a^^eqqs  tl    -.asM  edgj  '^di"t©efOT:q 
TO'i  B@l  muiTBfli'isa   bnB  aeos-xd"  -jol  BsBftscrxa  aaxf.  9rf8       .a6T±I  ©rfa  ©"xs^ar 

eTri--9,:)'!ti'i  ax  eifS      .a'zisrfo  Tui-tjlcat  fina    ,e<*i*q"iso    ,<>Xcfad"  gnliilo    ,e.rc/s3J 

<-ano-x*a  ton  *jjd    ,IX9W  ^X^±s^      ,f)Xo  aiy:3.; 

asDGscf'afiiij-o'Sxo  eii;f  ^-sBxtf/  iS9'x5XM&  owi  tQd  Bxis  #xiBXXe<5C[,a1«  ©Oixsfflstniam 

(.X0#   .'.T  8SS   .1X1  sax  '2sJ-'So1   ,T  leti:©'!)      .^,scf  o#  -^d-iXide  B'tii.sdexrri  &si^  --if 

eorraK&dMiXBfiT  8J-«'i,sgs8  -lo't  ^±iw  s  Ba'voXXs  scf  6#  ■^'^isa  IJt    ,cl"xt^eiSs  exiS 

,»3a.3dairii  atW  lo   3-oi;teoo8iK  ecLi  'to  acltaairp  Mi  mqa  \£ao  &&a  a6x!feqs& 

&a3  iiolitsJiiiOQ  Xsi:oGa    ^BtMmi  ^issaexq  &i2-e  tsaq    .ri^Xaed   ,ai8Sa  *xieift 
o'-cs  xivi  'ii    iCiatdllftO  -.cieif*   xO  a.tn&w-Bitirpo'x  &dt  bus   ^ssoHaJBEUrotio 

Rff.d'  ai  &en.!:i3'X9;}"9&  »d'  oi  si  SixiB   eoaaxiecfisisffi  sJaiBqas  B  al  BswoXXb  so' 

OOS   .III   eva  TQiioaa    .t  T0:-i:o8a:)      .$o*xoTiJ5  lol  «aso  B  ££i:  'aa  Trerrxis©  snise 

,aaao   atW  xo  aeoned-3fflt0o-i-co  ■3fid-  TEoSiaxioo   ocl-  xeqoiq  ajt  *I      ( »80S    .<j 

08X  SJtJt&'iBll    «y  i^iixfrxsE)      .5iiJ3d'aj3'j[i[  orl^j-  1-0   iouMooQ-lm  &di  sixlBirXoiyi 

(,OXg    .XXI  QSX  iioaxtffcli   «v  xsoajrifot      {303. <s  X8*   .XII 

iao^^  ri^J'iow  ijd'Tsqoxq  Xscoaicaq:  brm  e^ai'sa  Xaet  aeeasaaoq  i'::^H  i.':i*v  Mri 

.y,IXaJiims  0SJ.a2>X|  iasel  ia  al  amooxji:  aaoig  8lH     .OOO'o^^s)  od"  000,351 

btis  ■■JToqqas  sff*  'xo'i  d&aom  a  O^f  lo  ©oiiewoXIs  eiiTiJ-  teema&xrf  rtro  nl 

neri'.v   ,atjajTpg5-Bfi.t:  x::lQiJols?tfo  Bi  e'xeid'QSAb  o¥i  huB  Q'kt?r&ld  to  Qvaistx&iaiBm 

jSitlvy  aod-j:i-efi73Xqq.a3      .irmoO  emoiqirS  add'  -^tf  fiexil  b-xabuBitB   edt  xd  beiasaem 

-i'i.^xsa   ion  ax  ii    ^beascl  -ifsnocr  nwo  ted  moil  Taeij  a  09S^  lo  sfflooni  o:3 


cient  for  their  present  actual  necessities.  Under  the  circumstances 
his  financial  obligation  to  his  family  cannot  "be  discharged  hy  a 
lees  suj:q  than  $60   a  month,  and  the  record  shows  that  he  is  financially 
able  to  '^aj   that  amount. 

The  decree  of  the  circuit  court  will  accord inglv  be 
reversed  and  remarided  with  directions  to  the  chancellor  to  enter  sn 
order  requiring  appellee  to  pay  to  appellant  the  sum  of  *60  a  month 
for  the  support  and  maintenance  of  herself  and  the  tvio   ctildrenj 
Lois  and  Har^raret,  ujitil  the  further  order  of  the  court. 

Heversed  and  remanded  vsith  directions. 
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STATE  OF  ILLINOIS,      ]^^ 

SECOND  DISTRICT  [  j  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rict  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  herebj'  certifj'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this ^aC-^— ^ day  of 

f-t^^.-^fH in  the  year  of  our  Lord  one  thousand 


nine  hundred  a»u  twenty- c^2^l-^ 


Clerk  of  the/NppeWate  Court 


AT  A/fERM    OF /he  fPPE^JillTE/dSURT , 


/ 


/ 


'  /    L 


Begun  and  held  at  Ottawa/,  oiTT^^sdayj/'the  sixt^^iiay  of 

April  J  in  the  year  of  our  Lord  one  thousand-'' nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AUG  2  6  t92G  ^^^    opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


qy--"^^^ 


">/> 


6  7586 

Eugene  O'Brien,  Appellant, 

Appeel  fxom  the 
vs.  Circuit  Court  of 

Knox  County. 
R.  p.  Miner  ^;  Company,  Inc. 

a  Corporation,  Appellee 

fy    a:  Agsi  ^   o^Av   -_,  ^,-  ._* 
Jones  J. 

This  is  an  action  in  assumpsit  for  the  recovery  of 
^522.41,  "being  one-half  of  the  proceeds  of  the  sale  of  v?heat.   The 
suit  arises  from  a  dispute  over  the  ownership  of  the  wheat.   The 
cause  was  tried  hy  the  court  without  a  Jury  and  a  judgment  was  entered 
infavor  of  appellee. 

Sherman  Dunn  ras  the  guardian  of  two  minors  who  were  the 
owners  of  a  farm  in  Warren  anc!  Mercer  counties,  contrining  355  acres. 
He  entered  into  a  \'?ritten  lease  with  Harry  H.  Adcock  for  all  of  said 
premises,  "beginning  March  1,  1923  and  ending  March  1,  1924.   The  rent 
agreed  upon  was  §6  an  acre  for  105  acres  of  grass  land,  paya"ble  March 
1,  1924,  p.rid.   one-half  of  all  grain  raised  on  the  premises.   The  tenant 
moved  on  the  farm  and  took  posseseion  of  it  under  the  lesse.   In  the 
Fall  of  192S,  without  having;  entered  into  &  new  lease  for  the  nest  year, 
and  without  conferring  with  his  l&ndlord,  he  sowed  55  seres  of  the 
land  in  wheat,   In  Fehruary  1924  he  was  in  straitened  finaincial  circum- 
stances and  told  his  landlord  that  he  would  not  he  i  "ble  to  ferm  the 
land  another  year.   Ee  fciled  to  pa^y  the  cash  rent  due  unrfer  the  lease, 
and  on  March  5,  1924  was  adjudged  a  "bankrupt.   All  of  the  lane  which 
waslto  he  put  in  crops  in  1924  was  rented  to  other  persons.   idcoclv 
continued  to  occupy  the  tenant  house,  'but  cultivated  none  of  the  land, 
except  as  a  laborer  for  hire,  and  attempted  to  perform  none  of  the 
o'bligations  required  of  Jiim  under  the  lease  of  March  1,  102S.   His 
horses  and  farming  implements  were  sold  hy  the  trustee  in  "bankruptcy. 

At  the  public  sale  of  such  personal  effects,  the  trustee 
offered  an  undivided  one-half  interest  in  said  growing  crop  of  wheat 
as  the  property  of  Adcock,  hut  anxiounced   that  the  sale  would  he 
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at  ""buyer's  risk",  as  he  doubted  that  the  bankrupt  had  any  interest 
in  the  wheat.  Appellee,  O'Brien,  endeavored  to  hPTv^st  it,  hut  ma^ 
prevented  from  doing  so  by  the  guardian,  who  harvested  it  and  sold 
it  to  appellant.   The  latter  has  retained  the  agreed  price,  pending 
the  determination  of  the  q^uestion  of  ownership  between  O'Brien  and 
the  guardian. 

O'Brien  claims  that  the  notice  given  appellee  by  the  tendnt 
of  his  desire  to  give  up  the  land  because  of  his  inability  to  handle 
it,  did  not  constitute  a  surrender  of  possession  of  the  leased 
premises,  but  that  his  occupancy  of  the  house  after  March  1,  1924 
did  constitute  a  holding  over  of  the  entire  premises.   He  reiifts 
upon  the  principle  laid  down  in  Clinton  '  ire  Cloth  Go.  v.  Gardner 
99  111.  151,  that  where  a  tenant  for  a  year  or  years  holds  over 
after  the  expiration  of  his  lease,  without  having  made  any  new 
arrangement  with  his  landlord  under  which  such  holding  over  takes 
place,  the  landlord  may,  at  his  election,  treat  the  tenant  as  a 
trespasser,  or  as  a  tenant  for  another  year,  upon  the  same  terms 
as  in  the  original  lease.   Appellant  insists  that  the  landlord  in 
this  case  elected  to  treat  Adcock  as  a  tenant  and  acquiesced  in  his 
holding  over  by  permitt4fl.g  him  to  occupy  the  tenant-house  and  by 
causing  a  distress  warrant  to  be  served  on  him,  August  29th,  1924. 
It  is  conceded  that  unlesaa  new  tenancy  was  crerted  under  the  law, 
by  a  holding  over  on  the  part  of  the  tenant,  acqiiieseended  in  by 
the  landlord,  appellant  cannot  succeed  in  this  suit.  A  determination 
of  this  question  will  be  decisive  of  the  esse  without  regard  to  the 
other  questions  which  have  been  raised  by  the  assignment  of  errors. 

A  holding  over  by  a  tenant,  acquiesced  in  by  the  landlord, 
creates  a  new  tenancy  for  another  year  upon  the  terms  of  the  ori- 
ginal lease.   Such  new  tenancy  arises  from  the  facts  through  an 
implication  of  law  and  not  out  of  any  agreement  or  understanding 
between  the  parties.   The  implication  of  law  ezcludes  the  existence 
of  any  new  and  different  arrangement  between  the  parties.   Therefore, 
if  ths  occupancy  by  a  tenant  is  under  a  new  arrangement  or  agreement 
with  the  landlord,  his  tenancy  arises  out  of  such  arrangement  and 
not  by  implication  of  law.  Under  the  facts  in  this  case,  it  is  ob- 
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vious  that  the  tenant  did  not  intend  to  hold  over  under  the  l^'ase"-. 
of  March  1,  1923,  and  it  is  equally  ou-Jious  that  the  landlord  never 
helieTed  the  tenant  was  endeavoring  to  hold  over  under  ■B-ach  leased 
The  proof  discloses  an  evident  purpose  of  the  tenant  to  termiijate 
the  lease  on  March  1,   1924,  and  of  the  landlord's  purpose  to  ahide 
by  the  tenant's  decision.   The  verbal  notice  given  by  the  tenant 
in  February  1924,  as  well  as  his  petition  to  be  adjudged  a  banJsrupt, 
filed  immediately  upon  the  termination  of  his  vsritten  lease,  his  sub- 
jecting his  farm  implements  to  sale,  his  performance  of  occasiGinal 
labor  on  the  premises  for  hire,  his  entire  failure  to  perform  ajiy 
of  the  duties  imposed  upon  him  by  the  lease,  and  his  omission  Vo 
claim  any  right  under  it,  all  rebut  the  claim  of  his  holding  over 
under  the  terms  of  his  old  lease  for  another  year.   And  appellant 'p 
contention  that  the  landlord  recognized  Adcock  isas  holding  over  tod\ 
acquiesced  in  it,  is  overcome  by  the  proof  that  during  the  Spring  of 
1924,  the  landlord  leased  tLe  portion  of  the  farm  which  was  to  be  put 
in  crops,  to  other  parties,  vjho  cultivated  it.  « 

Appellee  caused  a  distress  warrant  to  be  served  upon  the 
tenant  and  it  is  claimed  that,  tott  by  such  action,  he  recognized 
Adeock  as  a  tenant.   It  is  true  that  the  bringing  of  a  suit  fpr  rent 
ag£inst  a  tenant,  who  has  held  over,  without  any  new  agreement^  will 
amount  to  an  election  to  create  a  new  tenancy  for  another  year.   (Peck 
V.  Christman  94  111.  App.  435;  V^'illiams  v.  Veeder  195  111.  App.  4l3). 
But  this  rule  of  law  applies  only  to  csBes  where  there  is  in  fact  a' 
holding  over  on  the  part  of  the  tenant;  and  such  suit  must  be  for  rfeni 
which  accrued  after  the  holding  over  commenced  and  not  before.   In  the 
instant  case  the  landlord  did  not  seek  to  recover  any  rent  which 
accrued  after  March  1,  1924.   The  warrant  on  its  face  shovis  that  the 
claim  was  for  the  cash  rent  which  accrued  under  the  v;ritten  lea^e  of 
March  1,  1923.  Under  this  situation  the  distress  varrant  did  not  tend 
to  prove  an  election  by  the  landlord  to  recognize  Adeock  as  a  tenant 
after  :|arch  1,  1924.   It  is  clear  from  the  evidence  that  the  continued 
occupancy  of  the  house  by  Adeock  was  under  a  new  arrangement  and  not 
as  a  hold  over  under  the  written  lease.  .  S 
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Prom  a  consideration  of  the  evidence,  our  conclusion  is, 
that  there  vsas  no  holding  over  hy  Adcock  after  the  termination  of 
his  lease  on  March  1,  1924/  Therefore  the  various  propositions  of 
law  submitted  to  the  trial  court  hy  appellant  were  not  applicahle 
to  the  facts  in  the  case  and  were  properly  refused.   The  trial 
court  arrived  at  a  correct  conclusion  and  its  jud^ent  must  be 
affirmed. 

Judgment  Affirmed. 
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Thomae  Lammerts, 

Plaintiff  in  error, 
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Error  to  County  court  of 
Warren  County. 


J-  6  rii  s  O  ®J' 


Jones,  J. 

An  information  consisting  of  two  .counts  was  filed  in  the  county 
court  of  v.arren  County.   The  first  count  charged  plaintiff  in  error 
with  the  Bale  of  intoxicating  liquor  in  violstion  of  the  Prohibition 
Act.   The  second  count  charged  him  with  unlawful  possession  of  in- 
toxicating liquor  in  violation  of  the  same  act.   The  information  was 
verified  lay  the  sheriff  of  that  county.  By  leave  of  court  the 
state's  attorney  amended  the  second  count  and  plaintiff  in  error 
moved  to  quash  the  information.   The  motion  was  overruled  and  he 
entered  e   plea  of  not  guilty.   hen  the  case  was  called  for  trial, 
the  state's  attorney,  by  leave  of  court,  aiaended  the  first  coujat 
by  inserting  the  vords  "then  and  there"  before  the  wofds  "fit  for 
"beverage  purposes"  and  a  nolle  prosequi  was  entered  as  to  the 
second  count.   Plaintiff  iia  error  thereupon  renewed  his  plea  of 
not  guilty.  ;-^   trial  was  had  before  a  jury  and  pl&intiff  in  error 
was  found  guilty.   Ee  was  seutenced  to  pay  a  fine  ox  ArOO  ancl  to 
be  imprisoned  in  the  county  Jail  for  e  period  of  three  months. 
From  that  judgment  he  prosecutes  this  "'rit  of  error. 

It  is  contended  that  because  the  information  was  not  re-veri- 
fied after  being  amended,  it  will  not  support  a 'judgment.   After  the 
first  count  of  the  inforrnstion  was  amended,  plaintiff  ir  error  made 
no  motion  to  quash  the  same,  but  re-entered  his  plea  of  not  giiilty 
to  the  first  count  as  amended,  and  the  cause  proceeded  to  trial. 
The  cases  cited  by  plaintiff  in  error  in  support  of  liis  contention 
are  not  in  point.   Ika  In  The  People  v.  Ghockley,  Sll  111.  255, 
the  information  was  supported  by  an  gffidavit  upon  information  snd 
belief.   Upon  motion  to  quash,  based  upon  that  ground,  an  amendment 
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was  roade  by  striking  out  the  clause  as  to  information  anc?  "belief, 
without  re-verification.   Thereupon  the  motion  to  quash  'tvas  renewed. 
The  case  of  The  People  v.  Elias,  216  111.  376,  also  cited  h:  plain- 
tiff in  error,  is  not  in  point.   Plaintiff  in  error  does  not  con- 
tend thst  the  original  information  ipas  insufficient  hut  only  that 
the  state's  attorney  evidently  thought  it  ?jas;  nor  is  any  complaint 
made  to  the  amended  information,  except  that  it  was  unverified. 
That  objection  was  v/aived  b/  failing  to  move  to  quash  the  amended 
information.   The  objection  to  the  information  is  not  tenable. 
(People  V.  Powers,  283  111.  438;  People  v.  Grady,  217  111.  App. 
490,  p.  493;  People  v.  Severinghaus,  31S  111.  456,  p.  472;  People 
V.  Arey,  318  id.  305,  p.  306). 

The  conviction  in  this  case  rests  upon  the  testimony  of  Leland 
Lewis  and  V'ilson  lusk.   The  evidence  shows  that  on  May  3,  19E5, 
the  date  of  the  alleged  sale,  plaintiff  in  error  was  living  in 
the  Village  of  Swan  Creek,  about  20  miles  from  Monmouth  in  srren 
County,  and  was  there  conducting  a  restaurant  and  pool  room  in  part 
of  a  building.   He  occupied  the  remainder  of  the  building  with  his 
family  as  a  residence.   On  the  night  of  the  alleged  sale  and  at 
the  time  fixed  by  Lewis  and  Lusk,  pleintiff  in  error,  with  his 
17  year  old  son  and  one  Earl  Morris,  were  ^salting  on  the  trade 
in  the  restaurant.   His  wife  was  also  waiting  on  the  trade  and 
•washing  dishes.   Lewis  testified  that  in  April,  previous  to  the 
alleged  sale  of  linuor,  he  had  raede  arrangements  with  the  sheriff 
of  Wsrren  County  "whereby  he  offered  to  psy  me  flO  a  head  for  every 
man  that  I  bought  a  pint  of  liquor  off  of  in  Swan  Greek."  At  the 
time  of  the  alleged  sale,  Lewis  was  working  in  the  county  on  a 
farm  about  sis:  miles  from  Swan  Greek  and  had  kno^^in  pleintiff  in 
error  about  eighteen  months,  but  v?as  only  xsxx.   rarely  in  his 
restaurant.   He  testified  that  he  followed  the  detective  business 
about  three  months  and  wanted  that  included  in  the  list  of  his 
vocations.   He  and  Lusk  testified  that  he  bought  the  liouor  in 
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question  from  plaintiff  in  error  aTDOut  one  o'clock  in  the  taorning 

of  May  Srd.   lus't  claiiaed  to  have  mtnessed  its  sale  and  delivery. 

They  clairaed  to  have  heen  playing  pool  about  midnight  in  the  pool- 

foom  adjoining  the  restaurant;  that  they  had  then  gone  into  the 

restaurant  and  gotten  something  to  eat;  that  they  went  out  and 

came  Tback  later,  going  through  the  restaurant  to  the  feitohen  vAere 

they  washed  their  hands;  that  at  this  tire  Lewis  asked  for  the 

plaintiff 
liquor  and  itefffiaSands:  in  error  told  tham  to  go  outside;  that  they 

met  him  outside  on  the  7?alk  at  or  net.r  the  front  of  the  restaurant; 
and  that  the  liquor  was  there  delivered  in  a  bottle  to  Lewis  who 
paifl  ^2  for  it  about  one  o'clock.   Lusk  admitted  he  had  never 
seen  plaintiff  in  error  before  or  since  the  night  in  q.uestion, 
and  that  he  v:as   entirely  de];)endent  upon  U'hat  Lev.ds  told  him  as 
to  the  identity  of  the  person  who  sold  the  liquor  produced  at 
the  trial.   Lusk  Vi/as  asked  several  questions  iipon  his  cross  exam- 
ination, touchiig  hie  ability  to  identify  the  defendant.   The  court 
sustained  objootiouB  to  some  of  them,   ''ithout  detailing  the  ques- 
tions and  ansTsers  we  think  tiie  court  unduly  restricted  the  cross 
examination.   The  identity  of  the  person  i^'ho  sold  and  delivered 
the  liquor  in  question  \».as  of  vital  Importanco.   The  testimony  of 
the  witnesses  levJis  and  Lusk  that  they  iwere  in  the  pool  room  and 
restaurant  on  the  night  in  question  stands  alone.   Plaintiff  in 
error  testified  positively  that  they  vieve   not  in  his  restaurant 
or  kitchen  that  nlf.;ht,  and  that  he  did  not  deliver  to  them  any 
intoxicating  liquor  or  liquid  of  any  kind  in  a  bottle  nor  receive 
is  from  either  of  them  for  any  purpose.   His  son,  who  was  assisting 
him  in  the  restaurant  that  night,  testified  that  they  were  not 
there  after  midnight  nor  from  eleven  to  twelve.   Although  the  evi- 
dence discloses  thst  there  ;ias  a  large  number  of  people  in  the 
restaurant  around  midnight,  no  vatans.s  testified  to  seeing  Lewis 
and  Lusk  there  or  in  the  poolrooia  at  any  tims  that  night.   A  dis- 
interested -witness  who  was  at  plaintiff  in  error's  place  of 
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business  after  eleven  o'clock  testified  that  he  did  not  see  Lewis. 
Plaintiff  in  error,  his  son,  and  another  witness  testified  that  the 
pool  room  was  not  open  after  eleven  o'clock  thet  night;  another 
disinterested  witness  who  i"as  in  the  restaurant  about  tvjelve 
o'clock  testified  that  the  pool  room  was  not  open  then. 

On  the  trial  eleven  -witnesses  testified  to  the  good  reputation 
of  plaintiff  in  error  as  a  law  ahiding  and  law  observing  man  in 
that  conunun.ity,  where  he  had  resided  for  about  six  years,   li^our 
witnesses  who  had  known  lewis  for  sometime  testified  that  his 
reputation  in  the  vicinity  where  he  lived  for  truth  and  veracity 
was  bad.   Some  of  them  said  they  would  not  believe  him  on  oath. 
One  witness  who  knev^f  Lusk  for  thirteen  years  testified  to  the 
bad  reputation  of  Lusk  for  truth  and  veracitjr.   There  was  no 
evidence  offered  by  the  I'eople  to  contradict  any  of  the  character 
witnesses.   If  this  conviction  is  to  be  sustained,  it  will  have 
to  be  done  upon  the  testimony  of  Lusk  and  his  associate,  Lewis, 
who  was  under  contract  to  receive  §10  a  head  for  every  man  from 
whom  he  could  purchase  liquor  in  Swan  Greek.   Both  of  these  wit- 
nesses were  impeached,  and  with  the  uncontradicted  testimony  of 
plaintiff  in  error's  good  reputation,  the  record  should  be  free 
from  substantial  error  before  a  conviction  can  be  sustained. 

Plaintiff  in  error's  tendered  inst3niction  ITo.  9,  was  refused. 
It  is  as  follows;  "The  court  instructs  the  ;jury  that  one  of  the 
means  recognized  by  law  for  impeaching  the  veracity  of  witnesses 
is  the  introduction  of  persons  as  witnesses  who  testify  thet  they 
are  acquainted  with  the  general  reputation  for  truth  and  veracity 
of  the  person  sou.^ht  to  be  impeached  in  the  neighborhood  in  which 
he  resides;  and  if  the  jur^r  believe  from  the  evidence  in  this 
case  that  the  reputation  for  truth  and  veracity  of  any  witness 
who  has  testified  before  you  in  the  neighborhood  where  he  resides 
is  bad,  then  the  jury  have  a  right  to  disregard  the  whole  of  sn.c' 
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person's  testimony  and  treat  it  as  -untrae,  except  so  far  as  it  is 
corrobor.ited  "b   other  crediule  evidence,  or  by  facts  ond  circurastances 
proved  on  the  trial."  There  was  no  other  inc-truetion  given  to  define 
this  rale  of  la'W  and  inform  the  jury  of  its  effect.   The  form  of 
this  instruction  was  approved  in  I'ill  v.  '"ontgomery,  184  111.  2S0 
end  its  refusal  constituted  reversible  error. 

The  third  instruction  given  on  behalf  of  the  People  is  coinplsin- 
ed  of;  but  it  ^as  approved  b^-  this  court  in  People  v.  -  allace,  256 
111.  App.  6/iS.   The  People's  6th  instruction  is  as  foll07?s:-  "The 
jury  are  instructed  that  the  rule  requiring  the  jury  to  be  satisfied 
of  the  giiilt  of  the  defendant  from  the  evidence  beyond  a  reasonable 
doubt  in  order  to  -ni.rrant  a  conviction  is  complied  ''"ith,  if,  taking 
the  testimony  altogether,  the  Jury  are  satisfied  beyond  a  reasonable 
doubt  that  t]ie  defendant  is  guilty.   The  reasonable  doubt  th^t  the 
jury  is  permitted  to  entertain  to  authori2e  an  acquittal  must  be 
as  to  the  guilt  of  the  accused  on  the  whole  evidence  and  not  6s 
to  any  particular  fact  in  the  case  not  necessary  to  constitute 
the  crime  charged.'"   The  vice  of  this  instruction  is  that  it  fails 
to  tell  the  Jury  v.'hat  facts  constitute  the  crime  charged,  but 
leaves  the  Jury  to  determine  v;hat  facts  are  material.   Counsel 
for  defendant  in  error  cites  People  v.  Imrray,  207  111.  2  45  (S48) 
in  support  of  his  contention  that  the  instruction  is  correct.   In 
that  case  an  instruction  in  the  same  langT^tige  omitting  the  con- 
cluding vjords  "not  necessary  to  constitute  the  crime  charged"  was 
criticised.   The  court  said,  "It  is  open  to  the  objection  that 
it  is  too  general  and  might  be  misconstrued.   The  reasoncbls  doubt 
that  a  jury  are  permitted  to  entertain  to  authorize  an  acquittal 
must  arise  on  trie  vyholc  evidence  or  some  particiilsr  fact  necessary 
to  oonstitute  the  criiae,   and  the  instruction  shoul:"  have  been 
so  limited."   The  opinion  laerely  states  the  laiT  and  does  not  pur- 
port to  ;jive  the  languj^ge  th:.'t  should  be  ui^ed  in  an  inetractlon. 
It  is  a  fundamental  requirement  that  the  accused  be  proven  guilty 
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of  the  crime  charged  in  the  indictment  Taeyond  a  reasonable  doubt. 
It  is  difficult  to  conceive  of  this  ,l3e|.ng  done  withont  the  jury 
being  satisfied  on  the  proofs  of  all  tii^  facts  necessary  to  con- 
stitute the  crime  beyond  a  reasonable  d'oubt.   while  it  has  been 
said  thot  it  is  not  necessary  to  prove  beyond  a  reasonable  doubt 
every  liiik  in  the  chain  of  circumstances  surroujiding  the  commission 
of  the  crime  charged,  it  has  never  been  held  to  be  the  rule  that 
the  State  need  not  prove  the  essential  elements  of  the  crime  or 
tlxe  facte  necessary  to  constitute  the  crime  beyond  a  reasonable 
doubt.   (People  v.  Mooney,  30i.>  111.  469  (475)  i.  ''hile  every  fact 
is  not  required  to  be  proved  beyond  a  reasonable  doubt,  certain 
facts  must  be  so  proved,  and  it  is  not  proper,  after  advising  the 
;5ury  that  every  fact  need  not  be  proved  beyond  a  reasonable  doubt, 
to  direct  a  verdict  of  guilty  if  the  jury  believe,  from  the   ■'■'''■ 
whole  evidence,  that  the  defendant  is  guilty,  without  informing 
them  what  facts  must  be  proved  beyond  a  reasonable  doubt  to  author*^. 
ize  a  verdict  of  guilty.   (People  v.  Prall,  514  111,  518;  People 
V.  Davis,  500  id.  226).   It  is  not  correct  to  say  that  a  reason- 
able doubt  as  to  any  particular  fact  in  a  case  is  not  sufficient 
to  justify  an  acquittal,  Vv'ithout  flistinguishing  between  facts  which 
are  material  and  constitute  a  necessary  element  of  the  crime  and 
those  which  are  not  so  material  and  necessary.   (People  v.  Johnson, 
317  111.  4S0;  People  v.  Seff,  296  id.  126),     Our  attention  has 
been  called  to  People  v.  Scarbak,  245  111.  435  as  authority  for 
a  different  rule.   The  instruction  in  that  case  was  considered 
by  the  court  in  connection  with  the  first  given  instruction  anS' 
it  was  held  that  inasmuch  as  the  first  instruction  was  in  language 
of  the  statute  and  omitted  no   essential  element  of  the  crime  \, 
charged,  as  it  existed  at  common  law,  tie  error  complained  of 
in  the  second  instruction  was  not  tenable.   Sut  ■whether  there  b© 
an  apparent  conflict  in  the  reported  cases  or  not,  the  later 
holdings  of  the  Supreme  Court  are  uniformly  to  ''/ie  effect  that   • 
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such  an  instruction  as  given  in  thifj  case  Iv.   erroneous. 

The  Peop?.e'c  7th  inf^truction  on  the  question  of  credibility 
oonoluded  "You  should  determine  the  amount  of  credence  to  inhich 
eaoh  L'tatement  is  entitled  at  you.r  hs.nc's  as  reasonehle  an'."!  intelli- 
gent men.  '  A  similar  instruction  v?as  before  this  court  in  People 
V.  McClary,  240  111.  App .  261  and  we  there  held  that  while  the 
instruction  v/e.s   criticised  in  teople  v.  ireuser,  515  111.  485 
it  was  not  clear  thet  it  v?as  condemned  as  reversible  error,  but 
Tve  also  held  that  the  instru.etion  shou,ld  not  heve  been  given.   An 
instruction  repeetedly  condemned  should  not  be  given.   (People  v. 
Bleir,  £66  111.  70).   Complijint  is  made  of  the  9th  instruction 

given  on  behelf  of  the  People  but  a  Biailar  one  was  approved  in 
People  V.  Scarbak,  stipre.,  and  en  identical  one  \Tas  also  approved 
in  People  v.  Eees,  268  111.  585,  where  the  same  reason  w^s  urged 
for  its  condemnation  as  in  the  case  at  bar.   Te  do  not  thirJs 
the  conviction  based  u.pon  the  record  in  this  case  should  be 
allowed  to  stand.   The  judgment  of  the  county  court  of  V arren 
Goxuatj  ia  reversed  and  the  cause  renanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS,      ] 

SECOND  DISTRICT  j  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Disirid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereb}'  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

I  / ,  ,'r;  M  I  I '  ■ '     '        ^'^  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  A^p^ate  Co>irt,  at  Ottawa,  this /  b  /Or\ day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  t/(<?My-     y^^^'MC   .    .^^^/^        /^ 

CXer'k  (ff/lie  Appellate  Court 


OJ^^Z/ui^ 


AT  A  TERM  OF  Tiie^^^PELLATE  OOURT, 


yJ'^^i 


Begun  ai>Hhe  Id  at  fi^&vS^,    on  Tuesd^Lyj  the'' sixth  day  of 

April  J  in  the  yeaff  of  our  Lor^  one  Vnousand  nine  hundred 

-.-..---"'     -"        /    /      y- 

and  twenty-six,  within  and  f/or  the/ Second. -district-  of  the 
State  of  Illinois: 


Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice, 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
^-         JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


42I.A.  651 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
•Sep  ^  S  1926    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7643  •         '  36 

Tlie  Henry  National  Bank, 


appellee, 

vs. 
W.  A.  Rowe, 

appellant, 


Appeal  from  the  Glreult  Court 
of  Peoria  Gounty. 

242  I.A.  651 


Jones,  J. 

On  July  27,  192B,  appellee.  The  Henry  National  Bank,  obtained 
a  judgment  "by  confession  in  the  circuit  court  of  Peoria  Goujity  dur- 
ing the  May  Term,  1925.  The  narr  described  a  demand  note  dated 
January  20,  1921,  for  |4,000  payable  to  appellee  with  7^  interest 
from  date  and  signed  hj/  W.  A,  Rowe.   Judgment  was  entered  for 
|1135.40.  On  September  15th  following,  appellant  filed  his  motion 
in  the  circuit  court,  supported  by  his  affidavit,  to  set  aside  the 
judgment  and  for  leave  to  plead.   The  grounds  of  the  motion  were 
that  the  signature  was  not  the  true  signature  of  appellant;  that 
he  did  not  sign  the  note  and  power  of  attorney  and  did  not  re- 
ceive any  of  the  consideration  represented  by  the  note,  or  author- 
ize its  delivery  or  hypothecation.   The  affidavit  states,  among 
other  things,  that  in  the  month  of  August,  1924,  appellee  present- 
ed the  note  in  question  to  appellant  and  demanded  payment;  that 
appellant  informed  appellee  he  did  not  sign  the  note;  that  again 
in  July,  1925,  he  told  appellee's  president  that  it  was  not  his 
signature;  and  that  the  bank  knew  he  claimed  he  was  not  the  maker 
of  the  note.   This  motion  was  denied.   Afterwards  during  the  October 
1925  term,  appellant  filed  another  motion  in  the  circuit  court  to 
open  up  the  judgment  and  for  lesve  to  plead.   In  this  motion  he 
assigned  as  grotmds  that  he  did  not  sign  the  note,  or  authorize 
or  empower  anyone  to  sign  if  for  him,  or  acquiesce  or  consent  to 
the  placing  of  his  signature  thereon;  that  the  signature  on  the 
note  was  not  his  true  and  genuine  signature;  that  he  did  not  ac- 
quiesce, ratify  or  consent  to  it,  and  that  the  note  was  without 
consideration.  The  supporting  affidavit  was  to  the  same  effect. 
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The  motion  was  allowed  and  appellant  filed  three  pleas;  1st,  the 
general  issue;  End,  non  est  factum;  and  3rd,  a  plea  of  want  of 
consideration.   The  pleas  were  sworn  to  hy  appellant.  Y ith  them 
he  filed  an  affidavit  of  merits.   Issue  v^^as  joined  on  the  pleas 
and  the  cause  was  tried  before  a  jury  and  a  verdict  returned  for 
appellee.   Jud^ent  \^as  rendered  that  the  judgment  theretofore 
entered  stand,  and  this  appeal  followed. 

It  is  the  contention  of  appellant  that  the  note  has  heen 
altered;  that  the  alteration  is  apparent  on  the  face  of  the  note; 
that  the  court  erred  in  admitting  the  note  in  evidence  without 
e35)lanation  of  the  alteration,  and  in  refusing  to  direct  a  ver- 
dict for  appellant;  and  that  the  verdict  is  contrary  to  the  evi- 
dence. All  of  the  questions  in  this  cause  can  he  determined  under 
the  issue  as  to  whether  or  not  the  note  had  heen  altered.   There 
are  two  lines  for  signature  printed  on  the  face  of  the  note.   The 
name  of  appellant  appears  upon  the  second  signature  line.   The 
initial  "a"  in  his  name  is  a  small  letter.   It  is.  not  claimed 
that  he  did  not  in  feet  sign  this  note,  but  it  is  asserted  that 
the  first  signature  line  of  the  note  originally  bore  the  signature 
of  "F.  R.  Dennis"  and  that  the  same  has  been  erased  by  means  of 
acid  or  some  other  device.   It  is  claimed  that  faint  lines  in 
the  paper  show  the  letters  "F.  E.  D."  and  the  last  two  letters 
of  "Dennis".  The  evidence  shows  that  after  the  note  was  placed 
in  judgment,  it  was  put  among  the  disposed  of  files  in  the  back 
room  of  the  circuit  clerk's  office  where  anyone  had  liberty  to 
go.  Sometime  later  the  circuit  clerk,  in  company  with  one  of  the 
attorneys,  then  representing  appellant,  took  the  note  to  Chicago 
where  it  was  submitted  to  an  expert  for  examination.  Upon  his 
return  home  from  Chicago,  the  clerk  again  placed  the  note  in  the 
disposed  of  files  and  left  it  there  xmtil  the  time  of  the  trial. 
The  expert  took  two  photographs  of  it  and  at  the  hearing  testified 
that  in  his  opinion  it  had  been  altered.   The  attorney,  who 
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accompanied  the  olerk  to  Chicago,  vlthdre-w  from  the  ease  at  the 
Taeginnlng  of  the  trial  and  also  testified.  v,,'e  are  of  the  opinion 
that  appellant's  contention  that  the  note  has  been  altered  carmot 
be  sustained  "by  the  proof.   The  note  is  on  paper  of  inferior 
quality.   The  fluid  ink  and  ink  from  the  ruhher  stamp  which  was 
used  on  the  back  of  the  iiote  in  making  endorsements  of  payments 
wei^nt  through  the  paper,  so  that  they  show  on  the  opposite  side. 
Upon  careful  examination  we  think  that  what  appellant  claims  are 
letters  forming  part  of  a  signature  of  F.  R,  Dennis  are  merely 
certain  fibres  and  marks,  which  appear  upon  the  back  of  the  note 
in  the  endorsements,  and  which  came  through  the  paper.   It  is 
true  there  is  a  discoloration  on  the  face  of  the  note  in  the 
blank  above  the  first  signature  line,  but  how,  when,  or  under 
what  circxunstances  it  was  made  does  not  appear  in  the  evidence. 
On  the  other  hand,  there  is  positive  evidence  that  at  the  time 
of  the  hearing  the  note  was  in  the  same  condition  as  when  it  was 
signed.   Several  witnesses  testified  to  having  seen  appellant 
sign  it  and  that  there  was  no  other  signature  on  it  at  that  time. 
There  is  evidence  tending  to  show  this  note  was  given  in  renewal 
of  other  notes  of  appellant  held  by  appellee.   The  back  of  the 
note  shows  that  appellant  made  7  payments  on  it  covering  a 
period  of  over  2^   years.   Some  of  the  payments  were  of  interest. 
There  was  one  payment  of  §2000  and  another  of  flOOO  both  on  the 
principal. 

Both  when  appellant  made  his  motion  to  set  aside  the  judgment 
and  when  he  made  his  motion  to  open  it  up,  he  filed  his  affidavit 
setting  forth  that  the  signature  was  not  his  and  that  there  was 
no  consideration  for  the  note.  His  affidavit  of  merits  contained 
the  same  statements.   In  none  of  the  affidavits  or  motions  did 
he  say  ansrthing  about  any  other  signature  having  been  on  the  note. 
He  stated  in  his  first  affidavit  that  appellee  presented  the  note 


itoirtiqo  odi  To   exa  e'.'f     .bai^'icfascf  osis  feas  Xslid"  ^d&  lo  ^nxmiiasdf 

■xei-Jisltxiji:  *ro  toqsq  ao  si  od-orj  oriT     .loo'iq  feild'  t^Q:  Benxad-ajra  Off 

Biiw  rlokd'fj  q:0if>.ta   'sedoif^   erici"  koi^  :&ci   Res  2laJ:   ftixrll  ©dT      .■^Jil«flrp 

3 Jri Mr\^,oq  to  acfnemssToftHs  ^siii^lsra  rti   ocfojt  ©ild"  'io  ^lOBcf  eif;}"  no  bQQSS 

.95xs  e;}"xaoqciO   sad'  no  wods  xadt  iimt  oa    ,C£sq3C[  odi^  d-gssotd^t  irij/Lew 

Bz:.-  •ariixalo   yif,:Xloqq;fi  cJ-sap/  ^sxly  2ij2.!:ff"J'  a-;  noIcj-Biixinez®  IxftsTap  i3coq[U 

T;Ie'xos  o-Mij  ciXXiRSCi:   .2     .t  io  axu^aw^ia  «  ^o  itTsg-  gig^ioirfol  axed-#eX 

0jorr   exio    to   xofid"  edt,  xiocfi/  •f3<?q-g.6  ffolrivf    ,a3l2sffl  6xss  asxo^i^  xtx" - 

eflu  ni  oj-cn  0flJ  lo  soal  Sii;f  fxo  iioicTstoIooaiB  a,^l  eis'ri;)"  feJErtcsr 

.9oa-9)^x-/-e  etic--  xxi  is^gofa  ton  u©o6  o5s£ri  a«w  S'i'  aeoiXBi'ecixfpTClo  3'Biiw 

9mxc^  srfd-  ^ii;  &!iidi-  QoneblvQ  ovJtcMaoq  al  e'xsfft    ,6nsjd[  zedio  e.. 

•  8?iW  Ji  ixoil'?  ««  liOx^'lSxjoo  &ra.Ba  eiic);  nJ:  a.sv/  ed-oc  eiid'-SJKxis^xf  eiiT  ic 

dTtBlX-jgq-s  •■  sea  ^i^iTad  ocf  osxlxtse;^  aseasnd-iw  Xa'xevo^     ,£--  ■ '"; 

.9r:;i:d-  c^s/•■:d•  o^a  ^1  no   ax.cn^ajc® Is  Tedd-c   ore  eisw  s^ieif*  ^arfif  Jbrts  ti  ;-,  I.. 

Iii5?;oiX0'x  xti  iisvij,  aew  etoxi  3lr{*  vYoxia  od"  gnxSri©;}'  soaeblYe  ai  ^^cexIT 

B  axix^syoo  3-x  XiG  a;tri9ra<?;3q  V  eBsra  d'ixsIIeqqjB  ct-BifJ  awoxle  ©d-oxi 

.;|.iiR'j:ecri7x   lo  e-xsK,'  ateam^^g  sxid-  lo  emog     .aies-^j  -fS  rtevo  "to  fioii^q 

axlrf-  xfo  xfdocf  000l|'.  lo  'xedionz  bass  0003^  ^o  ^nennjaq  ©r«o  sosr;  etsxIT 

JrxeGigfiirt   oxld-  oItia.e  tfoe  o#  noJt^om  axd  p6ajH  d-naXIscjqs  irariw  rifoS 
#i:v>35J:ti:s  axci  BoXil  exi   ,qxr  ai  xxsqo  od"  floid-offl  aid  ebssa  ed  a&d. 

aev''  e'!;.?:!;?   osxft.  6x£B  siri  d"oxi  asw  siir^exs^ia   ©x£;'" 
BsxiiaclXiOo  B^J-itQea  lo  d-irsBlllia -aiH   .  *©d-$x^,  Mt  /joi  xicx.j'jais.!::- 
bib  axToxJOfli  'xo  atxT*s5i'iis  ©dd'  1©,  ©jato  al     ♦atosiie^Bd'g  . 
^stoa  9iIJ  xio  _xiaed.3i3iTsrf  ©icjcr4s«3la^©£C^o -^fls  toodjs  galxtJ^xir.;.   ■■ 
3;Co.iT   eiXcj-,  &9dT  avrjocj  f^oll-^.tsas.   jfd'.t   cMv^ri  j-r^r;   :!-'!Ti'4   Bid  rr   fio:^«  ^ 


to  him  and  demanded  pajraaent,  and  that  he  informed  appellee  he  did 
not  sign  it.   It  is  difficult  to  understand  why  he  did  not  allege 
that  the  note  was  not  his  ohligation  alone  if  it  hfd  ever  home 
the  signature  of  any  other  person.   Appellant  is  a  man  ahout  84 
years  of  age,  not  in  good  health,  but  the, evidence  shows  he  was 
in  the  city  of  Peoria  on  the  first  day  of  the  trial,  but  was  not 
called  as  a  witness.   The  same  attorney  who  went  with  the  circuit 
clerk  to  Chicago  testified  that  appellant  was  "brought  to  Peoria 
for  the  purpose  of  atteHding  the  trial  and  was  in  the  court  house 
about  noon  the  first  day  of  the  trial;  that  he  was  weak  and  unable 
to  stay,  and  had  to  be  sent  home.   He  did  not  know  whether  appel- 
lant caine  the  second  day  of  the  trial  or  not,  and  did  not  know 
whether  he  could  come  or  not.  Apparently  no  effort  was  made  to 
have  him  testify. 

The  expert  who  made  the  photographs  testified  that  he  made 
the  pictures  on  August  5,  19  25,  developed  the  film  within  a  week 
afterward  in  New  York,  where  he  went  on  business,  and  sent  some 
prints  from  there  to  the  attorney  who  was  with  the  circuit  clerk 
when  the  pictures  were  taken.  Yet  the  first  motion  to  set  aside 
the  judgment  on  the  note  was  not  made  until  September  15th,  and 
his  motion  to  open  up  the  judgment  was  not  made  until  October  7th. 
The  said  attorney  called  at  appellee's  banking  house  on  September 
3,  1924  before  suit  was  brought  on  the  note.   He  asked  to  see  it 
and  stated  appellee  said  he  did  not  sign  it.   He  there  said  the 
signature  looked  a  great  deal  like  appellant's  signature,  except 
the  "a".  He  also  drew  the  original  affidavit  to  open  up  the  judg- 
ment.  These  significant  facts  tend  to  show  that  the  defense  of  al- 
teration was  an  afterthought. 

Appellant  insists  that  the  note  showed  an  alteration  on  its 
face  and  therefore  the  court  erred  in  admitting  the  note  in  evidence 
without  explanation  of  the  alteration.   If  the  instrument  did  in 
fact  show  an  apparent  alteration,  it  was  the  duty  of  appellee  before 
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it  was  admitted  in  evidenoe  to  explain  the  alteration.   However, 
appellee  proved  that  the  note  was  in  the  same  condition  at  the 
time  it  was  offered  in  evidence  as  when  it  i?ias  signed.   After 
careful  examination  of  the  note  we  cannot  agree  with  appellant 
that  there  was  any  alteration  apparent  on  the  note  and  it  r;as 
a  question  for  the  jury  to  determine  whether  or  not  it  had  been 
altered.   (Oonkling  v.  Olmstead,  63  111.  App.  649  (650);  Herritt 
T.  Dewey,  218  111.  599.) 

The  trial  court  refused  to  permit  the  expert  witness  to 
attempt  a  restoration  of  the  alleged  erased  aignsture  before  the 
jury  by  chemical  fumes.   There  was  no  error  in  such  refusal.  fMoon 
V.  Roberts,  170  111.  App.  367;  Mueller  Bros.  Art  &  Manufacturing 
Co.  V.  Fulton  Street  \fholesale  Market  Co.,  181  id.  685.)   The 
giving  and  refusal  of  other  instructions  are  complained  of,  but 
we  feel  that  the  trial  court  fairly  instructed  and  that  substan- 
tial justice  has  been  done.   The  judgment  is  accordingly  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,       (^^ 

SECOND  DISTRICT  (  j   JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimonj;^'hereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appejy^fte  CourJ,  at  Ottawa,  this /  *>  ^C^ day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred 


,-A^*^ 


erk  of  the  Appellate  Court 


(yL/--#^^^^W-<2/ 


'J J..,-. 


AT  A  TE^  OF  >SPHE  /.PPELLATE  COURT, 


run  and  held  aetji,^^ajfa,  on  TukfesdaVj  -the  sixth  day  of 
Aprii'7~"Tn  the  yea^  of  our  Aord  one  ,tffiousand^,nine  hundred 
and  twenty-six,  within  and  for  the  Second!  Dlstr^,.©*- of  the 
State  of  Illinois: 


Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice, 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
C£p  \  c  ^926    ^^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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:m 
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7662  ,  39 

Charles  Dickerson, 


AppeEil  from  the   Circuit   Court 
of  'I'.arren  County. 


appellant , 

YS. 

Rachel  Reed,  et  al, 

appellees, 

Jones,  J. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  arren 
County.   Appellant  filed  his  hill  therein  against  appellees  to  set 
aside  the  release  of  a  certain  mortgage  and  to  foreclose  the  same. 
This  suit  ?/as  filed  to  the  September  Terra,  1924  of  that  court. 
Appellees  answered  the  hill  and  the  cause  was  referred  to  a  speeial 
Master,  who  reported  that  appellees  were  defending  as  widow  and 
heirs  at  law  of  Rohert  Reed  and  thtt  appellant  was  an  incompetent 
witness;  that  appellant  had  failed  to  prove  the  material  allegations 
of  his  hill;  and  recommended  th; t  the  prsyer  of  the  hill  he  denied 
and  the  hill  dismissed  for  want  of  equity.   Ohjections  to  the  spe(3isl 
master's  report  were  filed  and  overruled.   By  stipulation  the  ob- 
jections stood  cis  exceptions.   On  the  he&ring  the  court  overruled 
the  objections,  approved  the  special  master's  report,  and  dismissed 
the  bill  for  Aidant  of  equity.   The  bill  alleges  that  on  August  21, 
1916,  Robert  Reed  and  Rachel  Reed,  being  indebted  to  Charles  V. 
Wallace  in  the  sum  of  $800  made  and  delivered  their  promissory  note 
for  thtt  sum  and  executed  the  mortgage  in  queetion  to  secure  its 
payment.   The  bill  further  alleges  thft  the  mortgage  was  recorded 
on  Septenher  1,  1916  and  that  the  note  and  mortgage  were  assigned 
to  appellee  on  or  about  September  2,  1916,  for  a  valuable  consider- 
ation.   It  then  alleges  the  loss  or  destruction  of  the  note  and 
mortgage; that  appellant  never  assigned,  sold  or  delivered  them  to 
any  other  person  and  that  he  is  still  entitled  to  the  proceeds 
thereof.   This  is  lollovjed  by  an  allegation  th&t  Charles  V.  V.allace 
died  in  June,  1919,  testste  and  that  his  executor  made  and  attempt 
to  release  the  mortgage  on  August  29,  1919,  without  any  right  or 
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authority  from  appellant,  and.   filed  such  pretendecl  release  for  record. 
The  death  of  T.ohert  Reed  with  the  names  of  his  wido\=;  and  heirs  at  law 
is  next  set  out,  and  the  hill  concludes  with  a  prayer  for  foreclosure 
and  a  cancellation  of  the  release. 

In  1916  appellant  was   a  practicing  lawyer  in  Galeshurg.   ^n 
August  29th  of  that  year  a  complaint  was  made  hefore  a  justice  of  the 
peace  in  Galeshurg,  charging  one  Charles  Reed  with  rape.  On   the 
following  day  he  was  arrested  and  hrought  hefore  the  Justice.   Appel- 
lant was  employed  to  defend  him.   The  cause  was  continued  to  September 
0th  with  honQ  fixed  at  $800.   This  hond  was  signed  hy  the  accused 
with  John  Reed  and  T)aniel  Swigart  as  sureties.   On  the  letter  dtte 
the  cause  was  again  continued  to  Septemher  16th,  vhen  the  accused 
waived  preliminary  examination  and  was  hound  over  to  await  the  action 
of  the  grand  jury.  His  hond  was  fixed  in  the  same  ^smount  and  was 
signed  by  him  with  his  father,  Rohert  Reed,  Charles  V.   allace  and 
JDaniel  Swigart  as  sureties.   At  the  "Tovemher  Term  of  the  circuit 
court  of  Knox  County,  Reed  was  indicted  and  his  hond  was  fixed  at 
$1000,  which  he  gave  with  Rohert  Reed,  Charlotte  Hill  and  Charles 
V.  Vjallace  as  sureties.   In  luirch  1917,  appellant  went  into  the 
army  where  he  remained  until  Octoher  1919.   The  indictment  was 
nolle  pressed  on  January  11,  1919,  and  the  sureties  on  his  hond 
were  released  and  discharged.   It  appears  that  appellant's  attorney 
in  the  case  at  har  represented  Charles  Reed  in  the  rape  case  sfter 
appellant  went  into  the  army.   At  the  taking  of  testimony  in  the 
case  at  har  it  was  stipulated  that  objections  to  the  competency 
of  any  witness  or  exhibits  need  not  be  preserved  and  should  stand 
as  to  every  qiiestion  asked  appellant.  Appellant  introduced  the 
record  of  a  mortgage  for  SaOO  from  Robert  Reed  and  Rachel  Reed 
to  Charles  V.  Vvallace  dated  August  31,  1916,  recorded  September  1, 
1916,  anci  the  entr;;  hook  shoved  the  mailing  of  the  mortgage  to 
appellant  on  3eptembex  2,  1916.   He  testified  that  the  mortrage 
was  received  by  him  through  the  mail  and  thet  'allace  later  en- 
dorsed the  note,  and  that  his  best  recollection  was  that  there  was 
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somft-kind  of  endorsement  or  assignment  upon  the  mortgage.   Ke  claimed 
to  have  retained  possession  of  the  note  an'3  raortgsge  until  about  ipril, 
1917;  that  trte-Br  folloi-^'ing  his  entry  into  the  army,  hie  office  was 
given  up  and  his  various  files  deposited  at  different  places  in 
Aurora;  that  after  leaving  the  service  he  made  search  hut  Y^aa   un- 
able to  find  the  note  or  mortgage.   He  further  testified  that  the 
consideration  of  the  endorsement  -was  that  the  mortgage  and  note 
could  remain  with  him  to  secure  whatever  expense  he  was  required  to 
go  to  in  securing  bondsmen,  and  for  the  further  purpose  of  securing 
him  for  any  expense  or  advance  he  might  make  and  for  fees  for  defend- 
ing the  Reed  boy.  leither  the  note  nor  the  mortgage  was  offered  in 
evidence  or  produced.   Charles  V.  Wallace,  the  mortgagee,  died 
testate  in  1917  and  his  will  was  probated  in  'arren  County.  J.  V". 
Wallace,  one  of  the  defendants  in  this  suit,  qualified  as  executor 
and  thereafter  filed  a  bill  to  foreclose  the  mortgage  in  controversy 
in  this  cause.   Yrtaile  that  action  was  pending  appellant  received  a 
letter  pertaining  to  the  mortgage  from  Earl  Field,  one  of  the  attor- 
neys for  appellees  in  this  suit.   He  wrote  in  reply  that  he  knew  the 
mortgage  was  given  as  security  on  account  of  the  bond  and  not  for 
money  loaned.   His  letter  also  stated  he  thought  he  might  have  some 
written  evidence  to  that  effect,  as  he  had  written  Hunt,  and  wished 
to  do  everything  in  his  power  to  save  Reed  the  property,  offering 
to  testify  in  the  foreclosure  suit.   He  wrote  to  Hunt,  the  attorney, 
who  is  now  representing  him  in  the  present  suit,  in  reply  to  a 
letter  from  him,  saying  Hunt  was  absolutely  correct  —  that  the 
Reed  mortgage  was  given  to  secure  Vallace  and  that  he  did  not 
suppose  there  was  a  person  living  who  knew  more  about  the  transact- 
ion that  he  did.   He  also  stated  that  if  he  had  the  office  files 
he  could  go  into  details  and  it  seemed  to  him  thst  he  hed  some 
papers  that  showed  the  fact,  but  they  were  stored;  and  tht t  Reed 
should  not  lose  the  place.   Hunt  wrote  to  Field  that  from  talks 
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^;vith  others  who  had  cherge  of  the  rape  case,  he  Tinderstooii  thtt  the 
mortgage  v^as  given  to  protect  \7allac8  i:.geinst  loss  from  signing 
Reed's  honC  and  thst  he  hed  no  doubt  he  coiili  furnish  evidence  to 
that  effect  if  given  time;  that  he  thought  Field  would  he  perfect- 
ly safe  in  setting  ths^t  up  in  his  snsv.er  to  the  foreclosure  su.it, 
and  upon  reference  to  the  master  Hunt  could  get  evidence  to  defeat 
the  case.   He  suggested  that  Charles  Reed  and  his  father  owed  him 
a  balance  of  A25  on  their  note  for  his  fee  and  if  Mrs.  Reed  would 
pay  that  balance  he  could  get  the  rape  case  off  the  docliet,  and 
then  Reed's  defense  to  the  foreclosure  would  be  complete.  He 
wrote  Field  again  stating  that  in  the  interest  of  Robert  Reed  he 
had  succeeded  in  getting  the  rape  case  nollied  and  the  defendant 
and  sureties  released  on  the  bond,  offering  to  produce  a  certified 
copy  of  the  order  showing  defendant  and  sureties  released.   Ke  en- 
closed one  of  the  letters  he  had  received  from  appellant  and  a  car- 
bon copy  of  the  letter  in  reply.   A  carbon  copy  of  a  letter  to 
appellant  i-fas  introduced  in  evidence  and  neither  Hunt  nor  appellant 
denied  that  it  was  a  carbon  copy  of  the  letter  which  Hunt  had 
written  appellant,  but  neither  of  tnem  identified  it  fully.   Appel- 
lant admitted  that  he  thought  maybe  it  was  a  copy  of  such  letter, 
and  that  his  first  letter  to  Hunt  was  written  in  response  to  a 
letter  of  lAhich  the  carbon  purported  to  be  a  copy.   He  edded 
that  it  seemed  to  him  there  was  another  letter  from  someone  re- 
lating to  a  previous  mortgage  and  he  was  not  sure  \vhether  the 
letters  were  in  answer  to  that  or  some  other  letter.   The  carbon 
copy  stated  that  the  v;riter  understood  from  appellant  an^  others 
at  the  time  "allfcce  signed  the  bond  that  Reed  gave  the  norts-age 
to  secure  V'allace  for  signing-  the  bond;  that  he  dir^n't  knoi-'  whether 
the  mortgage  set  up  that  or  not,  but  he  had  always  un':"'erstooc'  stich 
was  the  fact  and  that  appellant  knew  it.   He  asked  what  appellant 
knew  about  it  and  stated  it  looked  like  the  old  man  jbould  lose  his 
home  and  he  would  hwte  to  see  that  happen,  and  supposed  appellant 
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would  also.   On  the  strength  of  the  letters  from  appellant  and 
the  advice  of  his  attorney,  the  executor  of  the  ' allace  estate  dis- 
missed the  foreclostore  suit  and  released  the  mortgage.  Although 
the  mortgage  was  due  in  March,  1917,  appellant  made  no  effort  to 
collect  his  alleged  claim  against  the  Robert  Reed  estate  nor  did 
he  notify  any  of  the  Reed  heirs  personally  that  there  was  any- 
thing Aue   him  mitil  the  filing  of  this  suit.   He  made  no  speci- 
fic search  for  the  note  and  mortgage  until  January  or  February, 
1924,  T.'hen  Hunt  told  him  he  wanted  to  knov/  vihere  they  were,  as 
he  represented  some  of  the  heirs.  In  August  1S2S,  Hunt,  Repre- 
senting some  of  the  distributees  in  the  Wallace  estate,  filed 
written  objections  in  the  county  court  of  VJarren  County  to  the 
executor's  report  claiming  the  executor  had  failed  to  account  for 
the  Reed  mortgage. 

The  evidence  shows  that  the  note  and  mortgage  were  given  to 
Wallace  to  indemnify  him  as  surety  on  the  bond  of  Charles  Reed  and 
fails  to  show  that  appellant  was  the  ovner  of  the  note  or  mortgage 
in  question  or  had  any  interest  in  them,  or  x^'as  entitled  to  any 
money  under  them  or  that  he  is  entitled  to  any  relief  in  a  court 
of  equity.   There  is  no  evidence  in  the  record  tending  to  shov 
that  the  note  or  mortgage  was  ever  assigned  to  him  or  that  he 


held  either  of  them  as  security  for  any  money  due  or  to  become  due 

excert  his  own  testimony  to  that  effect  and  he  vas  incompetent 

to  him^  io  testify  for  the  reason  that  the  defendant  J.  w.  V^allace 

was  defending  as  executor  of  the  mortgagee's  estate  and  the  other 

defendants,  except  a  tenant,  were  defending  as  heirs  of  a  deceased 

person.   (Sec.  2,  Chap.  51  Revised  Statutes;  Mann  v.  Mann,  270  111. 

83;  Gladville  v.  McDole,  247  id.  34;  Vail  v.  Rynearson,  249  id. 501) 

Even  if  his  testimony  had  been  competent,  his  letters  and  donduct 

are  sufficient  to  estop  him  from  now  claiming  any  interest  in  the 

note  and  mortgage.   The  decree  of  the  circuit  court  was  right  and 

will  be  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS,       (^^ 

SECOND  DISTRICT  ('''  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  rr.y  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Ai<^ifate  Court,  at  Ottawa,  this /  Cp  /Ci\^ — day  of 

^^/Ly^i     ' jn  the  year  of  our  Lord  one  thousand 

nine  hundred  anc 


-\f<u  -  "*«>?*■• 


—  ^^-- 


y/''  i 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa j  on  T^esiiayj  the  3^^h  day  of 

April,  in  the  year  of  oufr  Lord  one  thq^sand/fiine  hund^l#a 
and  twenty-six,  within  and  for  tjl^r-'^cond  Distg^ct  Q^i#S^e 
State  of  Illinois:     -««.«,-^'        # 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J,  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
•^^     '^**   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit:      \ 


■■^nr;;:^-'  '  .,.v7V,.fi;4  ,,,:^,.... ;iy,;4'e;, 
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7645  April  Term,  1926.  31 


Isaac  Thamason, 

appellee, 
vs. 
Central  Illinois  Public 
Service  Company, 

appellant. 


Appeal  from  tlie  Circuit  Court 
of  Iroquois  county. 


^4£  ^ 


Jett,  J. 

Appellee,  Isaac  Thomason,  obtained  a  judgment  in  the  circuui 
court  of  Iroquois  county,  against  appellant,  Central  Illinois  Pub- 
lic Service  Company,  for  personal  injuries.   An  appeal  was  prose- 
cuted to  this  court  and  the  jigidgment  vms   reversed.  (Thomason  vs. 
Central  Illinois  Public  TjeirviGe  Company,  Gen.  Uo.  7489.  Opinion  • 
filed  September  29,  1925.)  Upon  the  case  being  redocketed  in 
the  circuit  court,  there  was  a  trial  by  jury,  a  verdict  and  judg- 
ment against  appellant  for  13750,  and  an  appeal  has  been  prose- 
cuted to  this  court. 

In  our  former  opinion  we  stated  the  facts  together  \»dth  the 
substance  of  the  pleadings,  and  it  ?/ill  not  be  necessary  to  repeat 
them  to  any  considerable  extent. 

It  is  insisted  that  the  declaration  did  not  state  a  cause 
of  action,  and  that  the  court  improperly  overruled  the  motion  in 
arrest  of  judgment.   On  the  former  appeal  we  held  that  both  counts 
of  the  declaration  were  sufficient  efter  verdict.   The  facts  and 
pleadings  were  substantially  the  same  upon  both  trials.   The  find- 
ing on  the  former  appeal  is  conclusive  upon  this  appeal,  ^le   are 
without  authority  to  reconsider  the  question  of  the  sufficiency 
of  the  declaration,  and  even  if  we  did  have  authority  to  reconsider 
it,  we  see  no  reason  for  changing  our  views  as  formerlj?-  expressed. 

It  is  next  urged  that  the  court  improperly  refused  to  direct 
a  verdict  for  appellant  at  the  close  of  all  of  the  evidence,  and 
that  the  court  should  have  granted  a  new  trial.   The  declaration 
consisted  of  two  counts.   The  negligence  charged  in  the  first 
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GOiint  vis.s   that  the  servants  of  appellant  carelessly  permitted  a 
cross-arm  to  drop  from  a  great  height,  to-wit,  from  the  height 
of  twenty  feet,  to  and  upon  the  ground,  near  said  team  which 
was  attached  to  said  disc  and  being  driven  "by  the  plaintiff, 
so  that  the  said  team  then  and  there  hecame  greq.tly  frightened 
and  ran  away  and  got  beyond  the  control  of  the  plaintiff  and 
he  was  injured.   The  negligence  alleged  in  the  second  count 
was  that  the  pl&intiff  was  driving  his  team  attached  to  a  disc 
from  said  field  to  and  upon  the  public  highway  near  the  said 
pole  upon  which  the  defendant's  servants  were  working,  and  the 
defendant  then  and  there  by  -its  said  servants,  negligently  and 
carelessly  permitted  said  cross-arm  to  drop  from  a  great  height, 
to-wit,  from  the  height  of  twenty  feet,  to  and  upon  the  ground 
near  said  team  so  being  driven  by  the  plaintiff  as  aforesaid, 
whereby  the  same  made  a  great  noise  and  frightened  said  team 
attached  to  said  disc  so  that  said  team  ran  arway. 

The  undisputed  evidence  is  that  the  servants  of  the  appellant 
were  dismantling  certain  electric  vires  from  poles  along  the  north 
side  of  a  field  in  which  appellee  was  driving  a  tean  of  four 
bosses  abreast  to  a  disc.  Appellee  finished  his  work  and  start- 
ed  to  drive  from  the  field  through  a  gap  in  the  fence  at  the  east 
end  of  the  field.   The  employes  of  appellant  x'jere  working  at  this 
particular  point.   Some  of  the  >;ires  had  been  loosened  and  'jvere 
hanging  across  the  gap  so  that  the  team  could  not  pass  out.   There 
were  two  poles  directly  west  of  this  gap  and  there  was  a  man  on   ^ 
each  pole.   The  cross-aims  had  been  unfs etened  and  the  men  were 
ready  to  drop  them  as  the  team  started  through  the  gap. 

The  evidence  on  behalf  of  appellee  is  that  he  stopped  about 
■twelve  feet  from  the  gap  and  then  started  to  go  through,   'hen 
h^   got  about  even  with  the  wires  he  heard  something  fall  and  the 
tieam  jxunped  and  ran  away.  He  could  not  see  what  it  was  that  fell 
but  it  soxmded  like  something  heavy  just  to  the  left  of  him  or 
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behind  him.  Percy  Martin,  the  o^vner  of  the  team,  testified  there 
was  one  man  on  the  first  pole  about  eleTen  feet  vjest  of  the  gap. 
The  next  man  was  on  the  second  pole  whioh  was  ahout  one  hundred 
twenty  feet  -west  of  the  first  pole.  He  sa-s?  appellee  start  to 
drive  through  the  gap  and  Just  as  he  got  through,  a  cross-arm 
dropped  from  the  second  pole  west  of  the  gap.   The  ritness  was 
thirty  rods  west  of  the  gap  and  ten  rods  down  the  field.   He 
did  not  see  the  man  on  the  pole  throw  the  cross-arta,  but  he  did 
see  it  fall.   He  was  about  120  feet  west  of  the  team.   On  behalf 
of  appellant  the  evidence  is  that  there  vms   a  roan  colt  in  the 
team  which  was  nervous  and  prancing  as  appellee  drove  up  to  the 
gap;  that  the  men  raised  the  wires  so  the  team  could  go  through, 
and  that  no  cross-arm  was  dropped  and  nothing  unusual  occurred, 
but  just  as  the  team  got  through  the  gap  they  started  to  run  and 
appellee  was  injured. 

Under  this  state  of  the  proof  there  was  evidence  in  the 
record  fairly  tending  to  support  the  allegations  of  negligence 
as  contained  in  the  declaration,  and  it  was  not  the  province  of 
the  court  to  take  the  case  from  the  jury,  but  it  was  the  duty  of 
the  court  to  submit  the  case  to  the  jury  for  their  determination. 
Upon  the  motion  for  a  new  trial  it  was  for  the  court  to  determine 
whether  or  not  the  jury  properly  decided  the  questions  of  fact. 
If  the  evidence  was  sufficient  to  sustain  the  charge  against  appel- 
lant it  was  the  duty  of  the  court  to  overrule  the  motion  for  a 
new  trial.  Under  the  evidence  the  court  properly  overruled  the 
motions  to  direct  a  verdict  and  for  new  trial. 

It  is  insisted  that  the  evidence  does  not  show  that  appellee 
was  in  the  exercise  of  dtie  care  for  his  o?,'n  safety.   This  claim 
is  based  largely  upon  the  fact  that  there  were  two  gaps  or  open- 
ings from  the  field  in  which  appellee  was  working  out  onto  the 
road.   One  of  them  was  the  east  gap  through  which  appellee  attempt- 
ed to  drive,  and  the  other  was  some  distance  west  of  it.   The  men 
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were  working  at  the  east  gap  and  ^eve   not  working  st  tlie  west 
gap.   If  appellee  had  gone  out  of  the  est  gap  there  v9ouia  have 
been  no  injury.   The  evidence  shows  thtt  the  house  to  which  appellee 
was  taking  the  team  was  east  of  the  east  gap,  anci  if  he  had  gone 
out  of  the  west  gap  he  would  have  to  go  some  distance  out  of  his 
way  and  cross  the  check  rows  in  the  field  in  which  Martin  was 
plainting  corn.   The  mere  fact  that  he  drove  out  af  the  east  gap 
could  not  be  considered  such  an  act  of  contributory  negligence 
as  barred  a  recovery. 

The  declaration  as  originally  filed  had  an  ad  damntun  of 
|3000,  and  upon  the  first  trial  a  judgment  -jvas  returned  for  l?2500. 
The  jury  on  the  second  trial  returned  a  verdict  for  f',2750,  where- 
upon appellee  was  granted  leave  to  increase  the  ad  damnua  to 
"^4000,  and  it  is  insisted  that  this  was  error. 

Section  39,  of  the  Practice  Act,  provides  that  at  any  time 
before  final  judgment  in  a  civil  suit,  amendments  may  be  allowed 
on  such  terms  as  are  just  and  reasonable,  introducing  any  party 
necessary  to  be  joined  as  plaintiff  or  defendant,  discontinu- 
ing as  to  any  joint  plaintiff  or  defendant,  changing  the  form  of 
the  act,  and  in  any  matter  either  of  form  or  substence,  in  any 
process,  pleading,  or  proceeding,  which  may  enable  plaintiff 
to  sustain  the  action  for  the  claim  for  which  it  was  intended 
to  be  brought  or  the  defendant  to  make  a  legal  defense. 

This  section  of  the  statute  is  very  broad  and  covers  almost 
every  conceivable  situation  that  might  arise  in  a  case  so  as  to 
permit  amendments  of  almost  every  kind  and  character  before  final 
judgment.   In  Bemis  v.  Homer,  145  111.  567,  it  was  said:-  "It  is 
the  policy  of  our  statute  allowing  amendments,  that  neither  party 
to  an  action  shall  be  deprived  of  a  substantial  right  through 
defects  or  omissions  in  pleadings,  if  they  will  use  reasonable 
diligence  to  avoid  that  result  by  applying  to  the  court  for  leave 
to  amend,  or  supply  the  omission."   In  Tomlinson  v.  Emshaw, 
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112  Ill«  Lll,  It  r.as  held  that  tiiei'e  viaa   no  error  in  allov.ing  an 
amendment  to  a  declaration  t,  increasing  the  aci  damrnim  after  ver- 
dict, as  such  an  amendment,  relates  to  a  rastter  of  form  rather 
than  a  matter  of  suhstance.   In  Gottan  t.  national  Iiutual  Church 
Insurance  Company,  209  111.  App.  404,  it  was  held  that  it  •mas 
not  error  to  permit  an  amendment  increasing  the  ad  damnum  at 
any  time  before  a  judgment  is  finally  entered.   In  t' ood  v.  Louis- 
ville &  Jfashville  Railroad  Company,  183  111,  App.  543,  which  was 
4|  personal  injury  case,  the  declaration  as  originally  filed 
elaimed  no  damages  for  the  .punted  growth  of  appellee.  Evidence 
on  that  suDject  was  offerei  on  the  trial,  and  the  court  permitted 
the  declaration  to  be  amended  to  include  such  item  after  the 
verdict  was  rendered.   There  was  no  error  in  permit t la?;  the 
amendment  to  he  made  after  verdict. 

The  fifth  instruction  on  behalf  of  appellee  told  the  jury, 
that  if  they  believed  from  the  evidence  that  the  injuries 
complained  of  were  caused  by  the  negligence  of  the  servants 
of  defendant  in  the  course  of  their  emploj/ment  as  such  servants, 
as  charged  in  the  declaration,  and  th;t  the  plaintiff,  himself, 
was  in  the  exercise  of  due  care  and  caur.ion  to  avoid  such  injury 
then  in  such  state  of  the  proof  the  defendant  conpony  would 
be  liable  in  thit;  action.   The  seventh  instruction  told  the 
jury  th?.t  if  the:  believed  from  the  evidence  thst  the  defendant 
was  guilty,  and  thst  the  plaintiff  had  sustained  permanent 
injuries  as  alleged  in  the  declaration,  thet  such  fact  might  be 
taken  into  consideration  in  determining  the  amount  of  damages 
as  a  result  of  said  alleged  injuries.   The  objection  to  tile 
fifth  instruction  is  that  ±s   its  conclusion  amounts  to  a  directed 
verdict;   that  it  refers  the  jury  to  the  declaration  to  determine 
what  the  issues  were,  entirely  ignores  the  defense  that   the 
alleged  dropping  of  the  cross-arm  was  not  the  proximate  couse 
of  the  injury,  and  that  this  defense  was  not  negei-ix-e  in  either 
count  of  the  declaration. 
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The  principal  objection,  ?iOv^ever,  xirgea  sgainst  both 
instructions  is  tfet  thej  refer  to  the  counts  of  the  declarstion. 
The  question  of  instructions  referring  to  the  .counts  of  the  dec- 
laration has  heen  "before  the  courts  on  mrny  occasions.   The  rule 
with  reference  thereto  is  laid  down  in  Bernier  vs.  The  Illinois 
Central  Railroad  Co.,  296  111.  47E.   Many  of  the  earlier  eaises 
are  reviewed  in  Krieger  vs.  Aurora,  Elgin  ?n   Chicago  Railroad  Co., 
242  111.  544,  and  in  McFarlane  ve.  Chicago  City  Railroad  Co., 
288  111.  484.   It  has  not  generally  been  held,  however,  that 
instructions  of  this  kind  constitute  reversible  error  except 
in  certain  cases  where  a  verdict  was  directed. 

One  of  the  reasons  why  an  instruction  of  this  kind  should 
not  be  given  is  that  the  jury  should  not  be  left  to  determine 
for  themselves  what  the  issues  are.   In  tlie  ca  e  at  bar,  even 
though  the  instructions  should  be  held  to  be  directory,  they  did 
not  constitute  reversible  error  for  the  reason  that  other  in- 
structions given  told  the  jury  exactly  what  the  issues  were  so 
the  jury  could  not  be  misled.   The  eighth  instruction  on  behalf 
of  appellant  told  the  jury  that  in  each  count  of  the  declaration 
it  was  alleged  thet  the  defendant  permitted  said  cross-arm  to 
drop;   that  the  allegation  in  each  count  was  material  and  if  not 
proven  by  the  weight  of  the  evidence,  they  should  find  the 
defendant  not  guilty.   The  twelfth  instruction  on  behalf  of  the 
appellant  told  the  jury  that  unless  the  plaintiff  proved  by  a  . 
pBeponderance  of  the  evidence  the  following  propositions  that 
they  should  find  the  defendant  not  guilty.   Pirst,  that  the  plain- 
tiff was  not  guilty  of  negligence  that  concurred  with  the  alleged 
negligence  of  the  defendant  In  producing  the  injury.   Second,  that 
the  defendant  was  guilty  of  negligence  in  dropping  the  cross-arm 
inquestion.   Third,  that  such  negligence  was  the  proximate  cause 
of  the  injury.   Other  instructions  covered  almost  every  feature 
of  the  case  and  we  do  not  think  there  was  tuiy  injury  in  the  fifth 
and  seventh  instructions  given. 


.i2Ci:J.rfXSlC)'?.'i  &<'i-  ±0  av'TfiroB  c^rfa-  o^  ^sIst  ^j^tfcf  d-,«rf^  ai  gEe^tow^ivJ-aiil 
-ow.f'  ap:d'  ■Jo  oiuTivrcb,  Oii*  cJ  •.MniiT'set.sT  aaoitoif^t^isi  tto  ^ft/iiJ■^3;■ 
<si:<.-a':IIT  ^ittl?   .av  iste-ce'S  ct  xiRfo-6  blsl  al  oi&'z.&dt  ^ta^t^'^&t  dt^v 

,.cO  SrjfixlJ:;';,!?  ijcfiO  CyBoixID    .^t  9ixM'i<3'£oSJ  aii:  "i&isas    ^MS  »lll    -c. 
.tai£:j-    ,'.te'«)";orf    ,&IdM  fi9f)«  TjIXaiSKoS   Sou  m&d  rf'I  \  *M<fe-  i.lil   88S 

sfsiifii-SGit©?:"  o#  ^j-^s'i  :©d-  3'0f£  SlffOfis  ^g'r^t  sxii  fetf!}"  ai  He-rig  i.e.sEf  o-cn 
fce-r®    ,T-M  a^w  G2,eo   od;t  sil     -^^x-B  asxrssi 'arf^  .;f.silw  ©©%-/  tc'J: 

tl??rf9(:f  rfo  not&orrxis'sl  AM'^.to  ©rff     -,&eI-aJ:ffl  acJ  Joxs  6I0OO  ■^'Sj/t,   ---'^ 

r.!O.I:d"*j'x.«Xoe&   eiii  "Xo  vi-aijoo  rfoxss     li'l:   JarfeT   'iXfT?;   Sifi'i"  6X0*  d'neXIo:! .  ;■  ^:c 

0^  KTw-as.cso  blBS   b^S'itiSX&q  ti-x&ba^lQf)  oxid"  fed*  J&e^oXfc 

ii"Ofi  ";i-.  iim;  Xai'XSit-.gH  saw  teijoo  dose  iri  noid's^ieXXs  ©fC*  .  ; .  c^5 

end*  fvriiS  i)Xj:fG.aB  %o:ii   ,9oxi85i:^s   orf.^t  lo  .;J'i£3i;a'r  sdt  ^S  aBvo-xr 

■,:iXq   9,ci<f  ;J-aJi"t    ,3■iri^i••;[      ,%iltjj2  '^^^  ^imt>n&*tBfi  siit  bulX  bls^da  x&dt 

.cx/i-cjwcro  Oii'^  ^i^xi\l<lO'xb  itl  eo-aogJcXgen  J'"      -> '•  ■  -       ■■•-    -^ mbxi&iofe  t';  >'^ 
oBSfBO  ol^smXKieTij  exfit  ssw^  «©l9®Ji:Xa0'a;,jffss>iyu   .......v    ,-,.ii:..^      ..xio:.!:"*''^"^*'-'    ■  ' 
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The  siibstauee  of  the  first  and  second  refused  instructions 
on  "behalf  of  ai^pellsnt  vi&s   covered  in  almost  every  material  re- 
spect by  the  fifth,  eighth,  eleventh  and  twelfth  instructionc 
given  on  behalf  of  appelltnt,  and  also  b.y  the  second  modified 
instruction  given  on  behilf  of  appellant.   The  thirfl  refused 
instruction  on  behalf  of  appellant  tolc?  the  jury  that  they 
had  no  right  to  disregard  the  testimony  of  impeached  v;ltnesses 
sv.orn  on  behclf  of  the  appellant  simply  because  sja.j   such  witnesses 
were  in  the  employ  of  g^pellsnt.   In  G&rneghi  vs.  Gerlach,  208 
111.  App.  340,  an  instruction  almost  in  the  identical  language 
of  the  third  instruction  refused  was  before  this  court  and 
complaint  was  made  thf  t  it  was  improperly  refused,  and  on  page 
349  this  court  said:-   "The  instmction  is  of  doubtful  propriety, 
and  we  are  of  the  opinion  that  there  was  no  error  in  the  refusal 
of  the  instruction,  since  the  court  gave  to  the  jury  instruction 
"G",  which  directed  the  attention  of  the  jury  to  the  proper  end 
approved  tests,  which  apply  to  all  of  the  witnesses."   The  third 
instruction  on  behalf  of  the  appellee  and  the  seventh  on  behslf 
of  appellant  told  the  jury  that  tests  should  be  applied  in  determin- 
ing the  weight  "M  be  given  to  the  testimony  of  any  and  all  of  the 
witnesses.   There  waa  no  reversible  error  in  the  refusal  to  give 
the  three  instruetiono  offered  by  appellant. 

J.  H.  Colean,  a  witness  on  behalf  of  appellant,  testified 
that  Ix-e  wsE  the  driver  of  the  truck  used  by  appellrnt  in  the 
work  at  the  time  of  the  accident;   that  he  was  in  the  truck  about 
fifty  yards  east  of  the  gap,  and  was  facing  east;   that  he  did  not 
see  the  team  drive  up  to  the  gap,  or  did  not  see  anything  thst 
took  place.  He  testified  to  nothin^^  m&terial  in  the  case.  Upon 
cross-examination,  counsel  for  appellee  attempted  to  lay  the 
foundation  for  an  impeaching  question  with  reference  to  a  con- 
versation which  the  witness  had  with  eertsin  men  in  a  blacksmith 
shop  in  which  the  witness  was  alleged  to  have  said  that  there  was 
a  cross-arm  thro\^Ti  down  by  a  man  on  the  pole,  but  the  man  on 


xncIJ-o.crxa'eAjE:  fesajyla'^  Dxccoea  ba&-  ^sii'i   sdt  to  eoiisJadjtrs  9f£T 

beVilbom  Siioooa   ^riu   i^cf  oaXa  baa    (JcsIIsgqe  lo  3:XBjd[9cr  ric  iist1§ 

6e&f0l3'ii;  fjTiift  9££2!      *tesXIsjjg,3  Ic  I'Xaiiecf.  |ip  JH0TX3  noid'pijTd'afii 

v^aiit  fj-Brf*  "^Xiyt   od&  hlo^  tii&Xl&qqs  lo  IXaxfed  ixo  xioi:#©uid-an;l 

B<'>aac-ftS"jtw  &0tio.aociwi;  lo  >gnoiaIcl-aaJ  ©rid"  S^BSsiaift  0^  d^rfgii:  oft  6srf 

a^ijiB-jixflm  iloj^s  ^.aa  saxr-QaocT  ■vjXqarxa   a'rtalXsqqe  exit  lo  IX^decT  xip  artowa 

OOH   ^£iOii5X-xst^   -.av  ixtgerx-xjiO  xxX      .toaXXsqcp  jto  ^olqme  edi  £ti  eiev.- 

eSsxi^jasX  XaoidTieSX  edi  ni  .i'aofaXy  xxolyoirx^anl,  cs    ,0:^S   *g^  .XII 

bna  i-xupo  sxd*  s'toletf  saw  6sQxft9'£  aoliostx^smi.  bitd^  prCd"  '■'C 

.rJ-sixqcrq;  Xj3-i^G.rfGb  Ip  ai  cc  xu  oijT.*a/x.i:  aiiT"     -^iBiBS  ^^xetqo  a^Ji*  .^^S 
Xaa.fXi^'s  srfrf-  nl  ■xoxrs  on  sow  eTsdc}-  tad^  £folaiqo   srit  lo  e^a  ew  &ixs 

&av«  irsqo'sg  ©■£[$  ,ot  -i£X.ixt  ©J^i^  ^c  xioiteorf-^tja  sM  JBeJoexxl  ftoX.4w   ,"0" 

6-iiif«   erfT     "*;3  3i3S0Jilr/.«/  eriJ  lo  XXa  Qi  <;X^q'X5  xJoXif«r   ,a*e9J  fieTOiqqt^ 

IX^aotf  iiC  iitesT63   D.-I;f   ?>iii3  osXXscxqs  ©rf*  5o  IXsiiecf  .i;(o  xxoXJ-pirXuaril 

ri:i:er£&;t8.6  ul  fisXXqqs  esf  &Xo"cd:a  aifae*  ^mcf  \ia^  qM  BXo*  ^'aeXX.sqfqe ^c 

orfJ-  ■^o  XXs  bixz  Y,J[-s  ^0  •tiisosi.ttao^  erf*  o;J-     as  vis  ©d^jyr  ^j^letw  ®di  gjcti 

©vig  o.t  Xaaxftsi  odt  sx.t  ■s.oi.xQ  sXcfi-a^evaa  Qtt  saw  Q^pdiT     ,80Ba9i?tlw 

fiex'tX^aed-    ,d"r£+3XXeqq.s  lo  IXjSxIeef  no  assii^iw  a   ^xsesIoO   «E   •'i 

©iid"  xxJ:   c'^xi-'.XXaqq-.s  'sgcf  £''eaar  slitJ-ti-xJ   ©xxi^  ^0  toTlnb  B&t  Maw  t)&  ■J-,:',.' 

-i:<fG(.i$  3£osxJ  ©xlJ-  Jii  asi;:;  axi'  ando      id-jc^&io©^  exU  lo  ©mid'  Mi"  d'.ii  ^t'xc*- 

iton;  bib  o&  ^^hI^      jts.®?)  saXoal  ««»  Sae   ,,(jss  sxfd"  lo  iQ&&  Bb%&%  X^Xl'i. 

:^iidt  -s,iiJ:dt<r-KM  ©sa  d'oii  £ii&  1:0   ,qfi^  ©xld"  ot  qxr  ovlxS  raas*  exXd"  ©ea 

Xfoqir     .?ta.eo  wxiii'  JHX  Xai^sd'am,  j^airfd'ajs  ojf  Bsxl-iJaed"  sH     ,§tosXq  ■slcod' 

-aoQ  13  oci-  donaisld's  xJdXw  soX^eexrp  gixixfoaecjffli  jhb  xo5:  xtoXJaBxurol 

.dJiKfiiJoBXcf  0  fl.t  xieffl  aiattop  dilw  Md  aaQSiJ.l     oiO-  dsildv  a.cl*ii^'ZQ^r 

no  .Hcffi  9x1  d'   i'x/d  .aXocf  sxfa'  xie  asE.  s  w-cT  jswoB  nKO-idt  tate'-aQO-xo  0 


the  pole  did  not  kno\7  that  the  team  was  going  through ;  that 
there  was  no  use  telling  a  darned  lie  ehotit  it  -  the-j   dropped 
a  cross-arm,  and  the  team  ran  away,   Ohjection  ■me.s  made  to  these 
q^ueytions  x'vhich  >fere  sustained.   The  witness  vms  not  permitted 
to  ansv.er  the  questions.   lo  attempt  was  made  to  prove  hy  the 
witnesses  the  conversation  hssed  on  the  impeaching  questions. 
These  qxiestions,  atteiaptinp:  to  lay  the  foujidation  for  impeach- 
ment, v.'ere  not  proper.   Counsel  for  appellsnt  certainly  knew  that 
this  testimony  was  improper  and  its  only  effect  was  to  prejudice 
the  jury,   le  heye  slread;  reversed  this  case  once  "because  of 
error  committed  upon  the  triel  and  we  are  very  reluctant  to 
reverse  it  a  second  time  hecause  of  this  incident  hut  we  feel 
that  it  is  our  duty  to  do  so.   The  appellant  was  oorapelled 
to  rely  for  its  testimony  upon  its  employees  irM   the  effect  of 
the  action  of  counsel  for  appellee  was  to  destroy  the  weight  of 
the  testimony  of  all  of  the  witnesses  for  appellant.   Thile  it 
is  true  the  oh j actions  were  sustained,  notwithstanding  thet  fact, 
the  jury  may  have  been  of  the  opinion  that  had  the  court  permitted 
the  witness  to  answer  the  questions,  the  answers  would  have  been 
in  the  affirmative  thereby;  admitting  the  case  of  the  appellee  and 
condemning  the  witnesses  for  appellant.   The  conduct  of  counsel, 
not  only  gave  the  jury  an  opportunity  to  become  prejudiced  against 
appellant,  but  it  left  the  record  in  such  a  condition  thot  the 
jury  were  inclined,  not  only  to  find  for  the  appellee,  but  it  would 
have  the  further  efftct  of  prejudicinp.  the  minds  of  the  jury  so 
they  would  feel  like  increasing  the  damages  claimed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 
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osilJ-  ft0x::(  -rli-i.! j^T90   jj.r.'iIIeqHS  ,TOl  Isarj^roC      ,'SscrO'Xti  iosx  ©i$(W   ,tjfi@0 

lo   ^anBQOci  9ui2c   saao   bM*  Bes^'xevstt  jJiBorLB  evjcl  e,/      .'■4'rifo   SiU 

Oj   J^iisJ'o.crl^'x  •i'soY  o-^-s  eiv  i-^an  I^■!^x;^  sift  ixocfu  BoJ-tijiscioo  ^pi.to 

.L96>  ■^'^'   #JE;cf  3"ri3l6iorix  3i:d.t  I0  wsxreoed'  rHtiid-  &aco9a  s  *!  sa,T©T&:r 

«oi'l9^i:ioo  SjI'.'"  clTiHlXe^-QS-  saT     ,.oa  oD  gj  ^d^L'S  XJCp  aJc  .^t-i  ts4.4' 

d-i    elM        ,:ir^,II?;q-CTB  to!!:  a;^Gtjen;J'i:sr  ^xi';}-  lo   XXij.  lo  -pfoni^seJ  ^4«l' 
,jci£5'i  :fj'ri3-  ;<;r:i;cr!:.sj-er<'0'J:'s-d-ori   ,ssx-;.t8Ci'e.-;a   s^s?;  acoitoftj^cfo  arid'  «)in:d-.  ai 

ii9sd'  evftxi'  BLfC!??  a'X{^v.vari.6  oif^'    ,3i^oli"8;-;-£rp  ftdi  X'^^siis  <>;}■,  8G.©£t>tiw  ft..:;;- 
baa  sslloqqe  ori'cj-  lo  ftaso  Bdo   s.tit-i^tmbQ  \dQ':i0d^  Bjl:^aw.^x^tB  !?>M.  al 

*sxtiG";6  f!Ooi;B.ui;s'iq  Gmooad  od-  ^;;:fJ:iXfj:5''j:cQ:.'jo  its  t^-^l  ^^^  ©va^j/^Xnp  ^c.a 

'lArow  3"i;   i\o'ci    ,?eXXcK-:iB  eud"  lot  Sai*]:   ocf  "^Xiio  (toix  .,&©r.tiXpfi;l  ©tjevy  ^'^•"t 
oa   v;xut   sf{c^  Ic-  afix-zim  erl*  gxiloifiiyi^e^q  lo  d'oalja  'x «•£[«>■  ixfr   a'.'.':i'  fw 

.hBbas!i<e%  OE/xso   srlii'  jjiss  fjea^avs^  sd"  XXJtw  ^xie.. 


STATE  OF  ILLINOIS, 

Vss. 

SECOND  DISTRICT  j  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

'.^        In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  i^Wellate  Court,  at  Otta\Ya,  this Zal^ — day  of 

/oJ  ,J.-yf&~r    in  the  year  of  our  Lord  one  thousand 


nine  hundred  a 


a-;^^^'7-%/^-^G—2^_ 


e  Appellate  Court 


QiJk^^^       X 


AT  A  TERM  OF  THE  ABPELLA-TE  COURT,    /   - 

,/""     /  ■  /    '^'   //  /    ■' 

Begun  and  held  at  Ot'tawa,  q^  Tue.^day,  theysixth  4aiy  of 

April,  in  the  year  jsbf  our  Lord  one  ^triousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  d^f — &"Ke 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


g^r^  ^,     (f-%% 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
crp  9^1926  "^he  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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The  Ambia  oohool  of  Hickory 
Grove  Township,  of  Beaton 
County,  in  the  State  of  In- 
diana, 

Appellant, 


The  Son^High  School  Di strict 
of  Iroquois  County,  Illinois, 


Appeal  from  the 
Circuit  Court  of 
Iroquois  County. 


Appellee.  S  4  ^d-  l»Ae  C 

Jones,  J. 

Appellant  is  a  school  district  in  Indiana,  and  appellee 

a 
is  a  non-|tigh  school  district  in  Illinois.  Appellant  "began/suit 

in  assumpsit  in  the  circuit  court  of  Iroquois  bounty  against  sjppellet 
to  recover  ah out  $3500  alleged  to  he  due  appellant  for  tuition 
of  pupils  living  in  the  non-Jxigh  school  district,  and  wiio  it  is 
claimed  attended  the  high  school  of  appellant.   After  appellant 
had  filed  its  suit  in  assumpsit,  it  also  exhihited  its  bill  in 
chancery,  wherein  it  was  slle  ed  that  the  suit  in  assumpsit  was 
pending  and  that  adequate  relief  cannot  he  obtained  therein,  because 
appellee,  combining  and  confederating  vidth  certain  other  persons 
to  appellant  unkno\vn,  to  injure  end  defraud  appellant,  procured  a 
decision  in  the  Supreme  Court,  in  the  case  af  People  v.  C.  &■.  'E.H/ 
Ry.  Co.  286  111.  384,  to  which  cause  appellant  was  not  a  party. 
It  was  further  alleged  that  the  Supreme  Court  held  Ih  said  case  that 
an  Illinois  school  district  cannot  raise  money  by  taxation  to  pay 
the  tuition  of  children  attending  schools  located  beyond  the 
houBdarles  of  this  state;   that  the  state  of  Illinois.,  its  school 
authorities  and  Judicial  department  are  estopped  to  deny  the  validity 
of  the  alleged  contract  under  which  the  services  in  this  behalf  arc 
claimed  to  have  rendered;  and  that  the  said  decision  is  in  contra- 
vention of  the  Federal  Constitution.   The  bill  ps-ays  that 
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.^j-oiTilTI    ,t3txj:;oO  siojjpo'xl  ^o 


.oellowgA 


sf.>IIs<|ai?;  Bus    ,£32:3x6/5:1  nx   J^oI'xJ-axf-'   loorfoe  s  al  iuslLeqqA 
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;i-ir;s\iiB;iifid  .vJ'.rt-oIIsqx^.-A     .aicjiilli  zl   -J^oxr^atb  LccdoQ  d^gij^-aoa  a  al 

asllsoap  ct-3JiX33B  yvt.ciiTCC^  aio-o-xicxl  to  i-juco  ^fiuotio  edt  ni.  ilsqmir&Ba  a.t 
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appellee  may  "be  estopped  to  assert  in  any  action  brought  against 
it,  the  invalidity  of  the  alleged  contract  fi>r   tuition  and  for  an 
injunction.   Appellee  answered  the  hill  and  upon  the  hearing,  the 
bill  was  dismissed  for  want  of  equity.   An  appeal  was  ttken  to 
the  Supreme  Court  of  this  state  on  the  ground  that  a  constitutional 
question  was  involved.   The  Supreme  Court  held  adversely  to  such 
contention,  and  transferred  the  cause  to  t;.is  court.   In  the  oral 
argument  in  this  court  counsel  for  appellant  insisted  that  this 
court  does  not  have  jurisdiction  of  the  c|iuse  and  that  a  consti- 
tutiontil  question  is  involved.   The  decision  of  the  Supreme  Court 
transferring  this  cause  to  this  court  definitely  and  conclusively 
determines  that  no  constttutional  question  is  involned  and  that 
this  court  has  t^rrtf   Jurisdiction  of  the  cause. 

In  the  case  of  The  People  v.  G.  &  N.  W.  Ry.  Co.  supra,  the 
issue  was  as  to  the  constitutionality  of  sections  93,  94  and  96 
of  the  School  law  of  1917.   On  page  398  it  is  said  that:   "It 
■  is  also  objected  that  tLon-high  school  pupils  are  privileged  by 
section  96  to  attend  schools  in  other  states  and  that  their 
tuition  must  be  paid  from  the  non-|iigh  school  tax.   '  e  do  not 
think  so.   As  we  h;  ve  seen,  our  School  Law  is  for  the  purpose  of 
providing  a  general  system  of  free  schools  throughout  the  state. 
The  right  to  the  transfer  of  pupils  from  one  district  to  another 
is  a  right  ±h  of  transfer  within  such  system  and  consequently 
within  the  territory  ssxBXXsg,   covered  by  that  system.   It  follows 
that  section  96  does  not  give  the  right  to  a  pupil  from  a  non- 
high  school  district  to  choose  a  high  school  without  the  state." 
It  is  claimed  by  appellant  th^t  this  holding  is  obiter  dictum,   v^e 
do  not  so  view  it.   It  was  urged  in  that  case  that  section  16  was 
unconstitutional  because  it  allowed  non-^igh  school  pupils  to  choose 
th  other  states,  and  the  Supreme  Court  held  there  was  no  such 
privilege  granted  by  that  section.   The  decision  was  later  approved 
by  the  Supreme  Court  in  People  v.  G.  &  K.W.  Ry.  Co.  287  111.  92. 
These  decisions  are  conclusive  and  binding  upon  this  court. 
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3. 

There  are  several  other  reasons  whj  the  decree  of  the 
circuit  court  should  he  affirMed.   There  is  nothing  ststed 
in  the  hill  which  makes  the  action  cognizahle  h;/  a  court  of  equity. 
The  cases  cited  hy  appellant  to  the  effeiat  th&t  a  suit  in  equity 
may  be  sustained  when  the  reraedy  at  lav:  is  not  plain,  adequate 
and  complete,  or  which  involves  features  which  can  he  determined 
only  hy  a  court  of  equity,  are  not  in  point.   There  is  no  reason* 
shown  why  r.H  the  rights  of  the  parties  cannot  be  settled  and 
determined  in  an  action  at  law.   The  testimony  shows  there  apas 
no  contractual  relation  existing  between  appellant  and  appellee 
with  reference  to  the  tuition  upon  which  the  alleged  right  of 
recovery  is  based.   The  burden  of  proof  is  upon  a  party  who  brings 
a  suit  upon  an  alleged  contract,  to  estehlish  the  same  either 
as  an  express  or  an  implied  contract,  and  this  appellant  hes  failed 
to  do. 

Por  the  reasons  indic&ted  the  decree  of  the  circuit  court  is 
affirmed. 

Decree  affiruied. 
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STATE  OF  ILLINOIS,      \ 

SFCOND   DTSTRir'X  i      ' 

)  I  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  App^s^e  Court,  at  Ottawa,  this "t^  J?    .-^^^^  Hoy  of 

,  XO^— €-y^-^^^^  in  the  year  of  our  Lord  one  thousand 
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Ca^J/-^ 


AT  A  TERM^  OF  THE,  APPELLATE  COURT^ 


Begun  and  held  at  Ot^wa,  or?  Tiiesdayj  tije  sixth  day  of 

Aprilj  in  the  year  of' our  Lord  one/thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP  2  5  i32b   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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School  Directors  of  School 
District  Uo.  103  in  I^ercer 
County,  Illinois,  et  al. 
Appellants, 


Board  of  Education  of  Com- 
munSty  Consolidated  School 
District  Ho.  115  in  Mercer 
County,  Illinois,  et  al. 
Appellees, 


Appeal  from  the 
Circuit  Court  of 
Mercer  County. 


O  If 

fis)      X 


Jones,  J: 

School  districts  Hos.  103,  108,  115,  114  and  115  in  Mercer 
County,  Illinois,  rere  consolidated  into  Comnunity  Consolidated 
School  District  llo.  115  and  taxes  vjere  levied  and  collected  both 
for  huildinij  purposes  and  school  ptirposes.   In  the  territory 
comprising  former  districts  Hos.  103,  108  and  IIS  elections  \''QTe 
held  to  disconnect  the  same  from  the  consolidated  district  and  the 
required  numher  of  votes  was  oast  in  favor  thereof  in  each  of 
said  districts,  end  they  were  disconnected  on  Decemher  13,  19£3<, 
In  the  territory  comprising  former  district  ITo.  114,  a  similar 
election  was  held  and  it  was  detached  on  February  9,  1925,  thus 
leaving  in  the  consolidated  district  only  the  territory  comprising 
former  school  district  JIo.  115.  After  the  detachments  hecarne  com- 
plete, each  of  the  former  common  school  districts  was  reorganized 
into  a  common  school  district  and  assigned  the  saae  number  which 
it  held  prior  to  the  consolidation.   Boards  of  ediication  or  school 
directors  were  elected  in  each  of  the  four  districts,  which  had 
been  detached,  and  they  made  demand  upon  the  board  of  education  of 
the  Community  Consolidated  School  District  end  the  to-i'Tiship 
treasurer  having  charge  of  the  funds  of  the  ^^ommunity  Consolidated 
School  District,  for  their  respective  shares  of  the  taxes  and  property- 
remaining'  in  the  hendss  of  such  treasurer  at  the  time  of  such 
detachment.   Their  request  was  denied  and  they  filed  a  bill  in  the 
circuit  court  of  Mercer  Cou:nt:  for  an  accounting  and  distribution 
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of  STich  funds  and  property.  A  demurrer  was  suBtained  to  tine  "bill 
and  it  wac  disaaissed  for  want  of  equity,  and  an  appeal  has  teen 
prosecuted  to  this  court. 

It  is  insisted  by  appellee  that  ec^uity  has  no  Jurisdiction 
of  a  suit  of  this  character,  and  that  there  is  no  provision  in  the 
ischool  jict  for  the  distribution  of  the  funds  in  qtiestionfe.   The 
same  question  involved  in  this  case,  namely,  the  right  of  a  district 
which  has  withdrawn  from  a  Conununit;'  Consolidated  School  District, 
to  a  portion  of  the  funds  in  the  hands  of  the  treasurer,  ^&s   before 
this  court  in  Eetoham  v.  School  irustees,  et  al,  appellees,  G-en, 
ITo.  7551,  opinion  filed  April  5th,  1926,  but  not  reported,  an'^  in 
School  Directors  of  District  So.  89,  Co-;:nty  of  V,innebago,  et  al 
v.  Trustees  Of  Schools  of  Township  ilo.  26,  et  al,  2!;8  111.  -^i-pp. 
642.   'fe  held  tnat  a  district  so  withdrawing  was  entitled  to  its 
share  of  the  funcis  and  property  in  the  hands  of  the  treasurer  at 
the  time  of  the  x^ithdra^val,  and  that  mandaraus  would  lie  agcinst 
the  officers  of  the  Gomiaunlty  Gontsolidated  Lchool  District  and 
the  treasurer  to  eo!;iX'el  them  to  pay.   The  onl,-  difference  betT^een 
those  two  cases  and  the  case  et  bar  is  thst  they  were  proceedings 
for  hhSeisbc  mandamus  vi'hile  in  this  case,  a  bill  in  equity  was  filed 
for  an  accounting  and  distribution.   V'e  think  the  allegations  of  the 
bill  are  sufficient  to  give  s  court  of  equity  jurisdiction  for  the 
reason  thet  it  is  alleged  that  the  moneys  collected  from  tsxes  were 
not  kept  separate  and  distinct  from  other  school  funds  and  that 
the  building  fund  vi^as  mingled  with  the  fund  for  general  school 
purposes;   that  warrants  were  issued  Bgsinst  su.ch  co-minsrled  funds 
without  reference  to  the  year  in  \-ihicr,  the  taxes  were  levied  I'.nd 
collected  and  without  reference  to  the  fa:id  from  which  the  same 
should  be  paid;  and  that  without  an  accounting  there  is  no  way 
of  telling  how  much  money  is  due  or  remaining  in  each  fund.   The 
bill  el  so  alleges  that  the  board  of  education  of  the  Community 
Consolidated  School  District  threatens  to  and  is  using  such  dunds 
to  carry  on  the  school  in  former  common  school  district  No.  115 
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Equity  may  assume  jurisdiction,  even  though  there  is  a  remedy  at 

lavi,    if  the  remedy  in  equit^v  is  more  adequate  and  complete. 

(WarfieldQHowell  Co.  t.  '  illiamson  E53  111.  487.)   "hen  taxes 

have  "been  collected,  equity  will  generally  interfere  to  prevent 

misappropriation  of  the  funds.   (People  v.  Hassler  262  111.  133; 

People  V.  Bates,  supra;  People  v.  Scott  300  111.  290.) 

She  circuit  court  improperly  s'u  stained  the  demurrer  and  the 

decree  will  be  reversed  and  the  cause  remanded  with  directions  to 

overrule  the  demurrer  and  for  other  proceedings  consistent  with 

the  views  herein  expressed. 

Reversed  and  remended 
with  directions. 
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STATE  OF  ILLINOIS,      } 

SECOND  DISTRICT  f^^'  ^     .,   „ 

I  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  DiSrid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing^  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
said  ApjS^ate  Court,  at  Ottawa,  this  -^i^^ /TTL     ^^y  of 


-in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  Kve^ty-  /'^L'''^^^    ' 

Clerk  of^l^ Appellate  Court 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa/  on  Tuesday,  the  sixth  0a.y  pt 

April,  in  the  year  of  our  Lord  one  thousandf'nine  hundr^d!y 

and  twenty-six,  within  and  for  the  Second  District  of  the''~^iw**"^- 

State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP  2  51926     "the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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C.  A.  \'3eigner. 

Plaintiff  in  Error, 


Twin  City  Corapany,  a  Cor- 
poration, 

Defendant  in  Error, 


Error  to  Circiiit 
Court   of  Peoria 
County. 

242  I,A.  6  5 


Jones,  J: 

Plaintiff  in  error  "brought  suit  in  tiis  circuit  court  of 
Peoria  Count,;  against  defendatt  in  error  to  recover  damages  for 
an  alleged  'breaGh  of  contract.   The  cause  isas  tried  before  a  .jury 
which  resxxlted  in  a  verdict  and  judgment  for  defendant  in  error. 
This  cause  comes  to  this  court  hy  -i^rit  of  error. 

Defendant  in  error  is  a   Llinnesote  corporation,  dealing  in 
tractors  and  road-huilding  machinery.   It  had  a  hranch  office  in 
Peoria,  at  which  C.  N.  Gardner  was  manager  and  Benzil  Foutch  vsas 
aseit-tant  manager.  Plaintiff  in  erBor,  veigner,  was  engaged  in 
■buying,  selling  and  re-building  tractors  and  other  heavy  machinery 
at  Donellson,  Iowa.   In  the  early  part  of  april,  1924,  while  in 
the  office  of  defendant  in  error  at  leoria,  he  leemed  from  Gardner 
that  the  Twin  City  Company  v;ab  negotiating  with  Scotland  Township 
in  McDonough  County,  Illinois,  to  sell  it  a  Twin  Citv  tractor,  and 
■rould  likely  take  in  on  the  deal  and  have  for  sale  a  used  Aultman- 
Taylor  tractor  then  owned  by  the  township.   Gardner  informed  -feigner 
that  his  company  must  have  a  sale  for  the  Aultman- Taylor  tractor 
before  it  could  sell  the  nevi   one.   '  eigner  indicated  that  he  might 
find  a  customer  for  it.   On  April  15th,  he  v;ent  with  Y.  T.  Peterson, 
an  employee  of  defendant  in  error,  to  the  place  where  the  tractor 
was  locrted  near  Macomb,  and  esarnined  it.  At   that  tine  it  was 
agreed  that  V, eigner  should  take  the  t rector  rt  :^1S75.   He  refused 
to  sign  an  order  for  it  then,  bv.t  it  v;as  agreed  that  an  order  vould 
be  sent  by  defendant  in  error's  Peoria  office  to  him  for  signature. 
The  next  day  Peterson  reported  the  transaction  to  Gardner,  who 
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called  defendant  in  error  at  Donellson,  Iowa,  ty  phone,  and 
verified  Peterson's  report.   ?ollo\raing  this  conversation,  Gardner 
instructed  Pouteh,  his  assistant  manager,  to  prepare  and  forvjard 
an  order  to  Weigner.   Poutch  prepared  duplicate  printed  lorrtis 
and  mailed  thera  the  same  day.   They  were  received  by  ".'eigner  at 
Donellson,  Iowa,  the  next  day,  April  17th.   Before  sending  the 
order  foras,  Poutch  signed  his  name  on  them  in  the  lower  left 
hand  corner,  on  a  dotted  line  extending  from  the  printed  word 
"witness."  'Veigner  testified  that  he  signed  hoth  copies  of  the 
order  and  mailed  one  copy,  properly  stamped,  to  defendant  in  error 
on  April  17th,  the  same  day  he  received  them.   The  testimony  Bhovi/s 
that  his  signed  order  was  not  received  hy  defendant  in  error  until 
April  23rd.   '7eigner  claims  that  he  resold  the  tractor  to  one 
William  Seyh  on  April  19th  for  o3,000  taking  in  trade  an  engine 
at  3500}  the  remaining  92500  was.paid  in  cash.   On  April  E5rd 
G-ardner  wrote  ^'Jeigner  that  they  had  fully  expected  to  receive 
his  order  the  previous  Saturday  but  did  not  receive  it  on  Monday, 
so  that  they  lost  their  sale  to  the  township. 

It  spears  that  ireterson  took  an  order  from  the  township  for 
the  new  Twin  City  Tractor  on  the  same  day  that  ^'eigner 
examined  the  old  tractor,  and  that  the  old  tractor  was  after- 
ward sold  to  another  perty  about  April  22nd  for  ^1576.   Gardner 
in  explanation  of  his  letter  vjritten  April  23rd,  testified  that  at 
the  tirre  he  wrote  the  letter  neither  the  new  customer's  order  for 
the  old  tractor  nor  the  township's  order  had  been  accepted;   that 
because  they  did  not  hear  from  defendant  in  error,  they  d  id  not 
put  the  pending  contract  through,  but  entered  into  a  new  contract 
with  the  township.   The  tractor  which  was  sold  to  the  toxmship 
was  not  delivered  until  May  6th.   -Veigner  demanded  that  defendant 
in  error  deliver  the  tractor  to  him.   Gardner  informed  him  that 
his  oreler  had  never  been  accepted  on  account  of  his  delay  and  that 
the  old  trfcctor  had  been  sold. 

Both  parties  in  their  briefs  treat  the  order  as  an  offer 
by  defendant  in  error  to  be  accepted  by  plaintiff  in  error  and 
the  first  question  is  whether  or  not  there  was  an  acceptance 
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and  Gontr-  ct  between  them  vithin  the  statute  of  frauds.   It  is 
the  q-antention  of  defendant  in  error  tlp.t  ae  no  time  was 
specified  within  which  the  order  must  he  executed  and  returned, 
plaintiff  in  error  was  required  to  execute  and  return  it  within 
a  reasonaole  time  after  it  was  sent  to  him;    that  the  order  was 
sent  to  him  on  ipril  16th,  received  hy  him  the  nest  day,  hut  not 
returned  to  defendant  in  error  for  about  a  week  a nd  not  received 
by  it  until  April  23rd,  and  that  this  constljbuted  an  unreasone.bl§r 
delay.   It  is  argued  that  Donellson,  Iowa,  is  bet\'i:een  1E7  and  ISO 
lailes  from  ..-eoria  and  that  the  contracts  nailed  by  defendant  in 
error  to  plaintiff  in  error  from  jieoria  to  Donellson,  Iowa,  reached 
hiia  the  next  da;'-  and  thet  the  inference  is  that  he  did  not  mail 
the  contract  back  when  he  sl>id  he  did.   It  is  also  pointed  out 
that  he  made  two  different  statements  as  to  the  mailinfc  of  the 
signed  order;-   one  that  it  was  put  in  with  the  regular  day's 
mail,  and  the  other,  that  he  personally  took  it  to  the  postoffice 
about  two  o'clock  in  the  afternoon  and  handed  it  to  one  of  the 
postoffice  enployeee.   Gardner's  iBsixJEHEEs:  testimony  that  the 
signed  contract  was  not  received  until  April  <iSrd  is  supported 
by  the  testimony  of  his  stenographer  who  received  the  mail  and 
stamped  the  date  of  its  receipt  on  ti\e  contract.   The  re-sale 
to  '•llliam  Se^prb  was  not  m&de  until  April  19th,  and  because  the 
refusal  of  plaintiff  in  error  to  sign  the  contrsct  offered  by 
Peterson,  it  is  urged  that  the  signed  contract  was  not  mailed 
to  defendant  in  error  until  .eigner  had  assured  himself  of  a 
sale. 

It  is  unqiiestionably  the  law  that  a  contract  is  completed 
by  depositing  a  signed  acceptance  of  an  offer  in  the  mail  properly 
stamped  and  addressed,  if  done  within  the  time  specified  in  the 
offir,  or  if  no  time  is  specified,  within  a  reasonable  time  after 
receipt  of  the  offer.  An   offer  frora  one  party  to  another  is  open 
for  a  reasonable  time  oal-s   and  unless  accepted  within  a  reasonable 
time,  the  offerer  is  not  bound  by  it.   (Zoeffier  v.  Tirvidson 
66  111.  App.  5'-::2;   e^^G.L.  Contracts  610.)  Phere  an  offer  contains 
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no  statement  of  time  for  which  it  will  continue,  it  ia   construed 
as  for  a  ressonalDle  time  only  and  what,  under  such  ciBcumstances, 
it   a  reasonable  time,  depends  upon  the  particular  case  and  the 
circumstances  surrounding  it.   ('  risle;^/  60.  y.   Mathieson 
Alkali  orks  107  111.  App.  279.)   \here  sn  offer  is  made  hy 
;iBail,  either  stipulating  for,  or  from  the  nature  of  the  business 
having  the  right  to  ez;,ect,  an  answer  hy  return  of  post,  the  offer 
can  onl7  endure  for  a  limited  time,  and  the  making  of  it  is 
aooompanied  by  an  implied  stipulation  thet  the  answer  shall  be 
sent  by  return  of  cost.   (McClay  v.  Harvey  90  111.  525.)   Did 
plaintiff  in  error  delay  accepting  defendant  in  error's  offer 
and  was  such  delay  so  unreasonable  as  to  Justify  defendant 
in  error  in  selling  the  tractor  to  someone  else?  These  questions 
were  questions  of  fact  for  the  jury  to  determine.   '  e  have 
nothing  before  us  but  the  printed  record  and  briefs  in  the 
case.   But  the  jury  saw  and  heard  tke  witnesses;   were  able 
to  observe  their  demeanor  and  deportment  and  to  better  judge 
their  credibility  than  we  are.  Under  such  circumstances  this 
court  would  not  be  justified  in  revcrt-ing  the  judgment  on  the 
groujid  that  the  verdict  of  the  jury  was  manifestly  against  the 
weight  of  the  evidence. 

The  parties  do  not  agree  as  to  what  is  the  correct  measure 
of  damages.  Under  one  count  of  the  declaration  plaintiff  in  error 
sought  to  recover  damages  based  upon  the  difference  between  the 
contract  price  and  the  fair  cash  market  value  of  the  tractor.   In 
the  other  count  he  sought  to  recover  under  paragraph  2  of  Sec. 
67  of  the  Sales  Act,  which  provides  that  the  measure  of  damages 
is  the  loss  directly  and  naturally  resulting  in  the  ordinary  course 
of  events  from  the  alleged  breach  of  contract.   Sec.  70  of  the  Sales 
Act  provides  that  nothing  in  the  act  shall  affect  the  right  of  the 
buyer  or  seller  to  recover  special  damages  in  any  case  where  by 
lav!,    special  damages  may  bfe  recoverable.   As  we  view  the  case,  the 
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aerlous  question  is  whether  or  not  there  viae  sufficient  evidence 
on  v/hich  to  haue  any  claim  for  dtraajea,  except  the  difference  he- 
tween  the  contract  price  and  the  market  price.   In  Black  Diamond 
Fuel  Co.  T.  Illinois  Fuel  &  Phosphate  Co.  £19  111.  :pp.  150,  it  is 
held  that  on  breach  of  contrsct  \>y  o   vholesale  coal  dealer  to 
sxipply  coal  to  e  retailer,  the  latter  ic  entitled  to  recover  for 
the  lose  of  profits  on  coal  which  the  seller  felled  to  deliver 
eccordlng  to  the  contract,  if  he  was  unsble  ty  the  exercise  of 
re&sonahle  diligence,  sfter  breach  of  contract,  to  procure  coal 
elsewhere  to  supply  his  customers.  v,e  think  the  court  properly 
instructed  the  jury  as  to  the  measure  of  dembges. 

Complaint  is  made  of  the  Srd  instruction  priven  for  defendant 
in  error,  which  told  the  jury  that  before  the  plaintiff  could 
recover  he  roust  [rrove   that  he  entered  into  a  valid  and  binding 
contract  and  that  all  the  terras  were  definitely  settled  and  agreed 
upon.   It  is  urged  that  this  instruction  was  erroneous  and  that 
it  was  the  duty  of  the  court  to  tell  the  jury  what  the  contract 
was  and  if  the  contract  had  not  been  entered  into  or  its  terras  had 
not  been  agreed  upon,  that  was  a  question  for  the  court  to  determine. 
Plaintiff  in  error  is  under  a  misapprehension  for  the  reason  that 
the  question  as  to  w/Iiether  or  not  the  contrsct  was  in  fact  entered 
into  was  a  question  for  the  jury  and  the  interpretation  of  the 
contract  after  it  htd  been  entered  into  ■was  a  question  for  the 
court. 

Complaint  is  made  that  ^he  court  refused  to  admit  certain 
evidence  on  behalf  of  plaintiff  in  error  and  unduly  restricted  the 
cross  examination  of  defendant  in  orior's  \f'itnesses.   Considerable 
latitude  should  be  alloiF'ed  in  cross- examining  a  witness  but  v,e   are 
of  tr^e   opinion  that  the  cross-examination  wss  not  unduly  restricted 
in  this  case  by  the  trial  court.   Plaintiff  in  error's  exhibit  1 
should  have  been  admitted  in  evidence,  but  its  exclusion  is  in- 
sufficient to  oonstituto  reversible  error. 

Defendant  in  error  should  have  been  liraited  in  its  evide-aee 
•to  the  matters  set  out  in  the  affidavit  of  defense,  but  plaintiff 
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in  error  failed  to  object  to  any  evidence  on  that  ground  snd  is 

therefore  estopped  to  set  up  as  error  in  this  court  what  he 
failed  to  object  to  on  the  tri^l  of  the  cause.   (Calvert  v.  Block 
&  Kuhl  Co.  238  111.  App.  636.) 

For  the  reasons  aoove  set  forth  the  .iua/nnent  of  the  circuit 
court  should  he  affirmed. 

Judgmeiit  affirmed. 


(,6Sd    vT3A    .1X1   ess. 06   If.{0S  tS 


STATE  OF  ILLINOIS,      ] 

Vss. 

SECOND  DISTRICT  j  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereb}^  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  AptfJ^late  Court,  at  Ottawa,  this -^  -^    AA\      Hay  of 

in  the  year  of  our  Lord  one  thousand 


AT  A  TERM  OF  THE  APPELLATE  COURT,- 

/  /        / 

Begun  and  held  at  Ottawa,  on  TuesQay,  the  sixth  dajr^  of /■' 

./  / 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice, 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP  2  5^926    the  opinion  of  the  Court  *as  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Willard  Martin  Jones, 

Plaintiff  in  Error, 


KortH  America  Benefit  Corporation 
of  Springfield,  Illinois, 

Defendant  in  Error, 


Error  to  Circuit 
Court  of  Lee 

County. 


1  »  ri- 


F^ 


Jones,  J; 

This  suit  \;vas  instituted  in  the  circuit  court  of  Lee  County 
■by  Ti?illard  Martin  Jones,  against  ITorth  jimerica  Benefit  Corporation 
of  Springfield,  Illiaois,  to  recoTer  on  a  polio;,'  of  insursnce  for 
^1000,  upon  the  life  of  Emma  Jane  Jones,  mother  of  plaintiff  in 
error.   Defendan.t  in  error  is  t:   mutual  insurance  company,  organized 
tinder  the  laws  of  Illinois.   It  is  not  o  frsternal  order  and  has 
no  lodges  or  loci'l  branches,  but  procures  its  business  tnrough 
soliciting  agents.   It  does  not  require  applicants  to  submit  to 
a  medical  examination,  but  it  does  require  a  written  application 
to  be  made,  containing  questions  and  ensvijers  relative  to  the  appli- 
cant's health,  medical  attention,  previous  diseases,  etc.   The 
policy  in  question  was  issued  Uovember  18,  19E4  and  the  assured 
aied  May  2,  192  5.  Proofs  of  death  wiiicn  p-ere  sent  in  were  retained 
by  the  company,  biit  it  denied  liability  and  sent  plaintiff  in 
error  checks  for  '^9   on  account  of  money  paid  by  him  on  monthly 
premiums.  Ho  did  not  cash  the  checks  but  brought  this  suit. 
Defendant  in  error  filed  the  general  issue  and  pleas  of  tender  of 
$9.  A  jury  was  vjaived  and  the  cause  was  tried  hj   the  court.   Upon 
the  hearing  judgment  was  rendered  against  defendant  in  error 
for  $9  anc'  costs  of  suit.   From  that  judg.Tient  this  cause  coaes  to 
this  court  by  ^'Tit  of  error. 

Defendant  in  error's  denial  of  liability,  is  based  on  its 
claim  that  the  assured 's  statements  in  the  application  for  the 
policy  were  not  true  in  that  she  stated  she  was  in  eood  health 
was  not  a  cripple  and  had  no  disease,  wiien  in  truth  and  in  fact 
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she  was  a  cripple,  was  not  in  good  health  anfl  had  paralysis.   The 
application  containecl  the  following  q^uestions:   "Are  you  a  cripple?* 
Have  you  any  of  the  follov?ing  diseases:  kidney,  liver,  heart, 
rupture,  pellagra,  limg,  stoaach,  hladder,  dropsy,  asthma,  cancer 
or  tumor,  rheumatism,  howel  trouble,  female  trouljle,  &ny  other 
diseases?"  E&ch  of  then  vjss  separately  asked  and  was  answered 
"ITo".   The  following  questions  and  answers  aleo  appear.   "Have  you 
received  medical  otteution  within  the  last  two  years?  Yes.   If 
so,  give  tarticulars.   Grrip--eolds.   Are  you  in  good  and   vigorous 
health?  Yes".   The  application  then  stated  that  the  applicant  is 
strong  and  in  good  mental  and  physicc'l  condition  end  that  tLe  . 
statements  as  to  her  occupation,  age  and  physic&l  condition  are 
full,  true  and  correct;   and  the  stateTients  concerning  age  and 
condition  of  health  are  warranties,  and  in  case  of  frau§,  the 
liahilitv  of  the  company  shtll  not  exceed  the  amount  paid  in  by  the 

SCg&^iciS^ics:  applicant. 

It  appears  from  the  evidence  that  Mrs.  Jones  had  a  cerebral 
hemorrhage  about  15  years  prior  to  her  death,  resulting  in  partial 
paralysis  of  her  left  side.   She  had  a  recurrence  of  the  same 
trouble  in  November,  1925.   She  walked  with  a  cane,  and  in  1918 
she  had  tripped  and  broken  her  arm.   Tlie  fr&cture  was  splinted  b|t^ 
reduced.   The  doctor  who  attended  her  at  that  tiiiie  testified  that 
it  was  impracticable  to  give  her  an  aneasthetic  on  ticcount  of  a 
heart  lesion.      - 

Florence  Phelps  was  an  agent  of  the  defendant  company  and  had 
"been  acquainted  with  the  assured  for  8  or  10  years  and   hed  known 
her  quite  well  for  4  or  5  years,  k  visitin;:  her  home  often.   I.frs. 
Phelps  testified  that  she  had  been  instn^cted  by  the  district 
agent  of  defendant  in  error  that  she  could  write  people  who  had  been 
partially  paralyzed  and  x^ho  had  overcome  such  ailments  and  were 
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up  and  around.   The  fiietriot  it. gent  testified  and  denied  he  evsr  told 
her  such  a  tfeing.   But  '..hat ever  may  he  the  truth  as  to  such  alleged 
eonversation,  lire,  ihelps  approached  Mrs.  -Tones,  colicited  her  to 
t&ke  the  insurance,  and  '/.as  bdviaed  hy  l;,'r3.  Jouee  that  she  could 
not  t;;ke  it  hecaaee  it  Tvas  financially  imposBihle  for  her  to  carry 
it.   Then  Ilrs.  xJielys  vvexit  to  piMntiff  in  error  and  told  him  she 
would  like  tc  insure  his  mother,   he  replied  thot  his  mother  was 
partially  par;  lyzed  and  lame  and  that  he  did  not  thinh  Sjie  could 
pass  an  examination.   Mrs.  ihelps  then  told  hira  the  defendant  yjas 
not  an  insurence  coapany,  but  a  hurial  association  and  reqiiired 
no  medical  exarainstion,  and  that  the  general  sjjent,  Tuller,  had 
told  hex  she  coixld  ?,'rite  i.artially  paraly:.ed  persons,   ile  rei.  lied 
that  if  his  raother  v.'ished  to  take  the  insuri-^iice  he  v.ould  pa,  ell 
assessments  and  dues  if  he  v'es  made  the  beneficiary.   He  alao 
testified  that  lie  understood  it  ?.'as  a  hurial  assoeitition.  Ivlrs. 
rhelps  admitted  that  she  knev;  the  condition  of  iirs.  Jones,  irnew 
she  was  paral:fzed  and  lane,  and  knev.^  she  had  trouble  with  her  hand 
and  had  been  treated  by  doctors,   '.ith  this  knovi'ltdge  she  took 
the  application  and  delivered  the  policy.   Ihe  ansv.'ers  to  the  ques- 
tions in  the  ax^plicatiou  x'jere  \.ritteri  by  Trs.  Jones  and  Mrs.  Phelps 
testified  that  the  geiieral  agent  had  instructed  her  to  have 
applicants  write  such  answers.   The  onl„:  question  in  this  case  is 
whether  the  misstatements  contained  in  the  application  constitute 
a  valid  defence  U3:;on  v.'hich  the  companj  can  rely  under  the  fects  and 
circumstances  disclosec  in  tl:.e  record.   ■:  hen  Mrs.  Phelps  took  the 
application  she  kner;  "i^rs.  Jones'  physical  condition,  her  diseases 
and  her  ailments.   In  addition  to  that,  she  v.'as  told  by  plaintiff 
in  error  that  his  mother  had  paralysis  and  was  larae,  and  that  he 
did  not  think  she  could  pass  an  examinetion.   It  is  vjell  settled 
in  Illinois  that  notice  to  the  agent  at  the  ti:ie  of  the  application 

for  the  insurance,  t  of  facts  material  to  the  risk,  is  notice  to 
the  insurer  and  will  prevent  it  from  insisting  upon  a  forfeiture  for 
causes  within  the  knowledge  of  the  agent.   fstorment  v.  Fartford 
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Ins.  Co.  E15  111.  App.  28V;  Pheuis:  Ins.  Go.  v.  Hart  143  111.  «13; 
Woodlawn  fara  Go.  v.  i'.  to   B.L.  Ins.  Go.  227  111.  App.  677; 
Providence  3av.  Go.  v.  Gannon  201  111.  260.)   The  oaaes  are   not 
uniform  tiiroughout  the  coxintry  regarding  when  nDtice  to  or 
knowledge  of  the  ai^ent  or  representations  "by  him  will  bind  the 
company.   In  this  utate  hov.ever  the  decisions  are  tiniforiii. 
(Hoae  Ins.  Go.  v.  Ilendenliall  164  111.  458;  Phenix  Ins.  Go.  v. 
Hart,  supra;  Jcott  v.  jcjxkers'  Auto  Ins.  Association  224  111. 
App.  606.)   To  pernit  a  recovery  oa   an  insurance  policy,  notwith- 
standing the  falsity  of  the  ansv.'ers  hy  the  insured  to  ciuestions 
contained  in  the  application,  it  is  sufficient  if  the  ep^ent  of  the 
insurance  company  knew  the  falsit^  of  ouch  answers.   (Glohe  Ihitual 
Life  Ins.  asso.  t.  j.horn  191  111.  167.)   An  insurance  company 
ct-innot  say  that  it  has  "been  deceived  by  ansv-'ers  which  it  Imev; 
\ivere  false  when  they  v-'erc  csde. 

lu  the  caces  cited  hj  defendant  in  error,  the  misrepresenta- 
tions vjere  made  by  the  insured  Vvithout  e.q.j   knovledge  of  the  resl 
facts  'bj   the  oovi^vn;;    or  its  ag'ent.   But  vlioro  the  company  knew 
the  real  iaot,  the  rule  is  e&   v\ie  have  stated  it.   In  Pegram  v. 
Mutual  Protective  League  159  111.  App.  214,  the  insured  had  been 
suspended  for  non  jiayraent  of  assessments.   He  vas  taken  sick  airxd 
afterwards  died.   I>aring  his  illness  he  was  reinstated.  .He 
signed  an  application  for  reiiistatsment,  which,  araong  other  things, 
xs£if±Bii  certified  that  he  was  in  good  physical  anO  mental  health 
said  was  then  and  had  been  ever  since  his  s"fiLSpension  free  from  any 
sickness  whatever.   It  also  contained  an  8;':reenent  thr  t  if  tlie 
statement  was  found  to  be  a  misrepresentation  of  his  present  physi- 
cal condition  his  benefit  certificate  shoiild  become  mill  and 
void  and  of  no  binding  force  vyhatever.   The  local  secretary  of  the 

order  furnished  the  reinstatement  blank,  but  denied  knowledge  of 
the  insured's  illness.   However,  the  appellete  court  of  the  Third 
District  held  the  evidence  tended  to  show  he  did  know  fts  (Sf  such 
Illness  and  upon  the  ground  that  such  knowledge  was  a  vjaiver  by 
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ths  coLapany,  upheld  the  judgmerLt  against  it.   '  e  thinl-:  that  case 
is  deoieive  of  the  case  at  bar.   The  rule  is  not  choncod  simply 
hecause  the  applicant  wrote  her  own  ansv;ers.   One  laho  can  reaci 
and  -write  is  presuiaed  to  know  the  eontents  of  the  ingtrunient  he 
signs  and  tall  be  hound  thereby,  vhiether  written  hy  himself  or 
•sinotJier.   It  is  true  thrt  there  is  t.ii   ezception  to  tiie  rule 
recogiiized  by  the  eorirts  of  this  state,  v.'here  there  is  fraud  and 
oollusioa  hy  the  apent  sad  the  rssured.   T3ut  there  is  no  >-,roof  in 
this  record  suificieit  to  estshlish  such  fraud  and  30llusion  as  would 
constitute  a  defense  to  the  c  cti  jus.   '!"eithor  the  assured  nor  the 
iieneficiary  sought  the  insurance.   On  the  contrary  the  assured 
declined  it  becGuse  s'lie  wan  unrhle  to  pay  the  assessnents.   The 
he/ieficiary  fr?nkly  told  the  egent  of  his  mother's  physical  condi- 
tion and  that  he  did  not  believe  she  could  pass  en  examination. 
He  wa&  asseured  hy  the  agent  thct  she  had  authority  to  write 
partisll;.  -pfiralyzed  people  and  thyt  the  eowpc-n-^  wasEBcfcsxK  not  an 
insurance  company  but  a  burial  association.  The   vord  "parsl7'sis" 
does  not  appear  amonjj:  the  list  of  diseases  named  in  the  application 
and  although  t].is  assured  an£v,'erad  that  she  then  had  vo   other 
disease  than  those  named,  it  is  cmite  possible  that  she  did  not 
attach  much  importr.nce  to  tlie  fact  th<- 1  she  had  formerly  hrd 
two  eerebr\^l  hemorrhages.   It  is  q^uesti enable  if  the  average 
person,  unskilled  in  medical  science,  knovjs  anything  of  the 
pathology  of  such  cases.   ^'Tiile  the  evidence  shows  that  she  had 
a  heart  lesion,  there  is  no  testi,uony  to  show  she  knev,  it.   3he 
was  lawe  and  ansv;ered  she  was   not  a  cripple,  but  -we  think  this  is 
not  such  evidence  of  fraud  as  to  avoid  the  contract. 

Defendant  in  error  chains  that  because  plaintiff  in  error 
had  bought  a  home   from  the  husband  of  Ilrs.  _helps  on  inBttllraents, 
that  fact  was  proof  of  fratid  and  collusion  in  that  some  financial 

benefit  might  be  expected  to  accrue  to  Mrs.  .ehelps  or  her  faaiily, 
in  case  plaintiff  in  error  succeeded  in  this  case.   Fraud  will  not 
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■fae  presTimed,  "but  must  "be  proved  by  sucli  clear  and  convincing 
evidence  that  the  mind  ie  v/ell  satisfied  that  the  charge  is  true, 
'fhe  burden  of  i:)roving  fraud  rested  upon  defendant  in  error.   All 
transactions  &re  presumed  to  be  fair  and  honest  until  the  contrary 
is  proved.   (Garter  v.  Cfirter  283  111.  S24. )   Fraud  will  not  be 
presumed  but  aut.t  be  [iroved  like  any  other  fact  by  clear  and 
convincin-  evi'dence.   Something  more  than  mere  suspicion  is 
required  to  prove  it.   If  the  motives  and  designs  of  the  parties 
charged  with  fraud  or  collusion  may  be  traced  to  en  honest  and 
legitimate  course  equally  as  to  a  corrupt  one,  the  former  eyrplanation 
ought  to  be  preferred.   (McKennon  v.  llickelberry  242  111.  117.) 
Ther'3  is  no  convincing  proof  In  tliie  record  that  the  agent  acted 
fraudulently.   From  the  admissions  of  the  district  agent  of  the 
loose  v'ay  in  which  other  applications  vjere  taken  end  approved,  it 
is  not  improbable  tha,t  Mrs.  Phelps  ??ac  told  th£.t  she  might  T/5rite 
people  who  had  been  partially  parelj^sed,  or  at  any  rate  that  she 
so  understood  her  tmthorit;;. 

Defendant  in  error  also  claims  that  because  the  assured  wrote 
the  answers  in  her  applicati:^!,  the  cgent  had  nothi.ng  to  do  with 
passing  upon  the  desirability  of  the  incurcnce,  and  consequently 
could  not  bind  the  corapany.   The  agent  ansv-ered  in  writing  the 
following  questions  on  the  application,  "State  exactly  Tvhat  kind 
of  a  risk  you  consider  applicant."  (a)  "Good."   "T)o  you  recommend 
that  we  issue  a  certificate?   (A)   "yes."   This  evidence  shows  that 
the  agent  did  have  something  to  do  with  passing  upon  the 
of  the  risk.   The  case  of  Carlson  v.  Metropolitan  Life  Ins.  Co. 
221  111.  App.  S54  cited  by  defendant  in  error  is  not  in  point. 
In  that  case  the  soliciting  sgents  \.erc  not  called  upon  to  know 
anything  of  the  fhysical  condition  of  the  applicant,  but  all  in- 
quiries in  that  regard  Y'Q-^q   made  by  the  medical  examiner. 

Our  conclusion  is  that  the  agent  of  the  defendant  company 
had  full  knowledge  at  the  time  the  application  was  written  of  the 
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« 
facte  aeterial  to  tlie  rislc;  that  she  Innew  the  answere  vTitten 

ty  the  defendant  were  not  true,  end   ths.t  the  defendsiit  comj;s,ny 

hss  not  proved  that  the  policy  x'-aa  issued  as  e  result  of  frsud 

and  collusion.   The  judgment  of  the  circuit  coxirt  vjes  v;rong  and  the 

cause  will  he  reversed  and  remanded. 

Reversed  and  remanded. 


ab:^jl'i-:  sts-vam:!   qo.^  waxri  oris   o'jiio    ;:iai'r  odd-   o;?  Isi'xsJsm  ai'o.ei 


STATE  OF  ILLINOIS,      ] 

SECOND  DISTRICT  j  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  DiSrid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  A^>i5ejfate  Court,  at  Ottawa,  this ~>^'^/CA      Hay  of 

in  the  year  of  our  Lord  one  thousand 

Cyrk  of  the  Appellate  Court 


AT  A  TERM  OF  THE  A|>PEL^ATE  COURT, 


Begun  and  held  at  Ottawa,  o^  Tuesday,  the  si^h  day  of 

April  J  in  the  year  of  bur  Lord  one  thousand  nine  hundred,^^'-"^ 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 


f^' 


Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
(         JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


4 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
SEP  2  5  ly^o    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Ruth  E.  Ststtler, 

Appellee, 


WillDur  r.    otattler, 

ApT^ellant , 

Ruth  E.  Stattler, 

Defendant  in  Error, 


Wilbur  P.  Stattler, 

Plaintiff  in  Error, 


Gen.  IJo.  762S 
Apr eel  from  the 
Circuit  Court  of 
Csrroll  County- 


Gen.  No.  7628 
r.rror  to  Circuit 
Cotirt  of  Cerroll 
County. 


242  I.i^-.  6 5 


Jones  J: 

On  May  7,  1924,  liuth  E.  Stettler,  s-pTiellee  in  Gen.  llo.  7533 
and  defendant  in  error  in  Gen.  Ko.  7628,  filed  her  bill  for  divorce 
in  the  circuit  cotirt  of  Csrroll  County  elleging  that  her  hushrnd 
i^ilhur  P.  Stattler,  on  or  about  Hay  1,  192.^.,  at  Chics,fro,  Illinois, 
conimittcd  sdultery  with  one  Florence  laeuberger;   thrt  at  divers 
other  tines  and  places  since  said  marriage  to  the  complainant 
uniaiomi  he  comraitted  adxil"  ery  with  said  f^lorence  Isenberger;   and 
that  he  and  Florence  Isenberger  traveled  and  lived  together  in 
vrrious  places  in  the  southern  states,  -perticularly  at  IJew  Orleans, 
during  a  period  of  two  years  next  preceding  tlie  filing  of  the  bill. 
On  November  24th,  1924,  the  defendant  filed  sn  ansv?er  denying  the 
charges.   A  petition  for  alimony  pendente  lite  sud  solicitor's 
fees  wcs  filed.   On  December  20,  1924,  the  sttomey  who  filed  the 
defendant's  answer  v^ithdrew  bs  his  solicitor  by  leave  of  the  court. 
The  -petition  for  alimony  was  afterward  heerd  on  t;e  same  day  and 
an  order  entered  requiring  the  defendant  to  make  oertfin  payments 
within  the  time  srecified  in  the  order. On  March  9,  1925,  the  cause 
WFS  heard  upon  the  bill  sncl  snswer.   The  comnleinsnt  end  three 
witnesses  were  examined  and  a  decree  for  divorce  entered.   T/.e 

defendant  was  ordered  to  pay  tlie  complainant  ( bO   a  month  for  her 
support  and  -'ilij   s  month  for  the  support  of  their  infant  child 
until  the  further  order  of  the  court,  together  v^ith  the  sum  of  |12& 

for  her  solicitor's  fee.   During  the  sane  term  at  which  this 
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decree  was  entered,  the  defendant  filed  his  petition  to  get  &.side 
the  decree,  elleging  that  upon  his  "being  served  with  sumraons  he 
employed  en  attorney  to  represent  him  &iid  left  Carroll  County 
temporarily  believing  his  Sf  id  attorney  v■/o^^ld  keep  him  rdvised 
and  talce  proper  proceedings  for  hiB  defense;   that  his  attorney 
neglected  and  omitted  to  file  any  an''swer  or  s-ppear  or  defend  him 
in  sny  way  and  that  on  that  account  he  wats  defaulted  end  the  decree 
ohtained  hy  default;   that  had  he  known  his  attorney  would  not 
maie  the  proper  defense  he  Vi/ould  have  employed  other  counsel. 
The  petition  denies  he  coiuLiitted  adultery  nnd  alleges  thet  if  the 
cause  should  "be  heard  again  he  will  "be  ai  le  to  produce  v.itnesses  to 
refute  the  charges.   He  aftervards  filed  a  supplemental  affidavit 
admitting  that  an  answer  for  him  h&d  heen  filed  snd  thet  p  hearing 
was  hsd  on  tne  petition  for  alimony;   "but  he  alleged  that  he  did  not 
i:now  his  attorney  had  withdrawn  from  the  case  until  e"bout  three  months 
thereafter  and  thst  he  wes  not  in  court  during  the  he<"ring  on  the 
petition  for  alimony.   The  affidavit  further  alleged  that  he  did  net 
'xQiow  the  hearing  on  the  bill  for  divorce  was  set  for  Ilaroh  9th  end 
"believed  his  attorney  was  guarding  his  interests;   and  that  as  soon 
as  he  was  a"blt  to  consult  and  retain  anotlier  attorney  he  filed  his 
T.etition  to  vacate  the  decree.   The  petition  to  vacate  the  decree  for 
divorce  was  denied  and  an  a|ipeal  was  taken  to  this  court  from  that 
order.   The  defendant  also  sued  out  a  writ  of  error  to  reviev;  the 
proceedings  in  reference  to  the  sllov.ance  of  alimony  and  both  causes 
have  beeia  consolidated  in  this  court. 

Two  questions  are  r resented  by  this  record — whether  the  testimony 
produced  at  the  hearing  in  the  proceeding  for  divorce  was  sufficient 
to  entitle  the  complainant  to  a  decree,  and  wiietlier  the  chancellor 
erred  in  refusing  to  set  aside  and  vacate  the  decree.   The  principal 
ground  relied  upon  for  reversal  of  the  decree  is  that  the  testimony 
is  so  indefinite  that  tlie  court  was  not  justified  in  exitering  it. 
The  snecific  charge  of  adultery  in  Chioatro  on  Hay  1st,  1922,  was 
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not  proven.   Uere  it  not  for  the   tact  that  the  bill  further  charges 
that  the  defendajit  conwaittecL  adultery  with  Tlorence  Isenberger  at 
divers  other  tines  and  places  since  said  carriage  unknown  to  the 
eompiainsnt ,  the  decree  could  not  be  sustained.   It  is  argued  hy 
appellant  and  plaixitifx  in  error  that  the  testimony  does  not  show 
v-'hether  his  consorting  with  the  woman  named  was  hefore  or  after 
the  marriage.   Hone  of  the  v/itnesses  who  testified  on  the  j  art  of 
the  complainant  fixed  any  certain  time  when  they  saw  the  defendant 
and  !^lorence  Isenherger  together.   Appellee  and  defendant  in  error 
testified  that  she  left  her  hushend  hecause  for  the  year  before,  he 
was  entirely  indifferent  to  her  and  that  she  Imev'  cf  his  relations 
Florence  Isenherger.   In  view  of  the  length  of  time  the  parties  were 
married  and  the  fact  that  it  is  a  matter  cf  common  Imowledge  that 
charges  of  adultery  in  divorce  proceedings  relate  only  to  the  time 
of  coverture,  we  consider  this  contention  of  little  weight. 

It  is  claimed  that  on  account  of  the  discrepancy  in  the  names 
the  proof  does  not  m.eet  the  allegations  cf  the  hill.   The  names 
Elsenherger,  Eisenheiner  and  Eisenheise  are  each  used  in  the  record 
as  the  aeme  of  the  woman  with  whom  it  is  charged  appellant  consorted, 
The  name  is  rather  vmusual  and  such  names  are  frequently  miscalled. 
But  however  the  name  was  pronounced,  it  was  prefixed  v-ith  the  name 
Florence  and  we  conclude  that  the  witnesses  had  in  mind  the  sj-^me 
woman.   Appellee  testified  that  appellant  acloaowledged  to  her  that 
he  had  been  with  Florence  Eisenterger  at  fiifferent  times  and  had 
■brought  her  from  Chicagro  to  Clinton  in  s  car;   also  that  he  took 
his  meals  at  a  restaurant  in  Hew  Orieans  one  winter  vhere  she  was 
a  waitress.   Her  testimony  in  this  respect  was  corroborated  by 
another  witness.  '2he   testimony  shows  that  he  vvras  with  her  frequently; 
that  his  car  was  often  seen  standing  in  front  of  the  pl?ce  where  she 
resided,  in  the  daytime  and  at  night;   that  at  times  she  would  leave 
iier  home  and  shortly  thereafter  the  defendant  would  follow  in  his  oar 
and  when  he  overtook  her,  she  would  get  into  it.   It  also  shows  that 
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sn  automotile  which  she  drove  and  cl&imed,  wes  levied  on  es  his 
property  and  so  adjudicated. 

It  iias  long  been  the  rale  that  adultery  need  not  te   shov/n  by 
direct  proof,  but  it  maj  be  proven  ty  such  frets  snd  circumstances 
as  by  fair  inference  would  raise  in  the  raind  of  a  reasonable  and 
just  man  the  rresuiaotion  of  co-habitation  and  unlawful  intimacy. 
(Bast  V.  Best  82  111.  £84;   Stiles  v.  Stiles  167  id.  576;  Zimmernen 
V,  Zimmerman  2A2,   id.  552.)   [jhe  chancellor  -Bfm   the  witnesses  and  heard 
their  testimony  and  was  in  a  position  to  judge  of  their  credibility. 
Great  Weight  should  be  attached  to  his  findings.   fBeall  v.  Pingnan 
287  111.  294.)   Even  if  we  vjere  in  doubt  as  to  the  correctiiess  of 
the  conclusions  reached  by  the  trial  court  ss  to  the  facts  established 
by  the  evidence,  we  would  not  be  justified  in  setting  aside  the 
decree,  unless,  from  a  review  of  the  record,  we  are  able  to  say 
the  decree  is  clearly  and  palpably  erroneous.   (Van  der  Aa  v.  Van 
Dnuaen  208  111.  108.  ) 

We  cannot  say  that  the  chancellor  was  not  justified  in  entering 
the  decree  for  divorce  or  that  the  amount  of  alimony  was  unwarranted 
or  excessive.   The  supplemental  affidavit  of  Plaintiff  in  error  and 
appellant  admits  the  hearing  on  the  petition  for  alimony  was  duly 
had.   The  testiraBUiy  shows  his  income  to  have  been  from  .^'4,000  to 
06,000  a  year  and  there  is  no  allegation  in  his  petition  or  affidavit 
filed  in  support  thereof  that  thit;  is  not  true.   Under  the  decree 
tiie  alimony  is  to  continue  until  the  further  order  of  the  court,  and 
if  plaintiff  in  error  so  desires,  there  is  nothing  to  prevent  him 
from  applying  to  the  trial  coiirt  at  any  time  for  a  modification. 

Plaintiff  in  error  claims  that  he  did  not  ,aiow  that  his 
attorney  had  withdravvn  as  his  counsel  until  after  the  decree  for 
divorce  was  entered  and  that  he  Vvas  not  -preoexit  in  court  dv-riiig  the 
hearing  on  the  petition  for  temporary  a.limouy.   The  record  shov;s 
that  his  attorney  withdrew  as  his  counsel  and  afterward  on  the  same 
day  the  loetition  for  alimony  was  heard.   The  order  for  temporary 
alimony  recites  that  the  oomplaiaant  came  by  her  counsel,  and  the 
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defendant  in  his  oivn  proper  person.   The  verified  STiergestions  to  the 
court,  filed  by  appellee  end  defendant  in  error  to  the  retition  to  — 
set  eside  the  deeree  for  diYorce,  Plleg-e  he  vies   -oresent  in  corirt  end 
conferred  vith  his  counsel  on  that  day,  and  this  is  not  denied.   He 
admits  he  was  represented  hy  the  seme  counsel  in  other  netters 
pending  in  the  ssrje  court  st  thpt  time  snd  leter  when  he  filed  his 
petition  to  set  ©side  tlie  decree  for  divorce.   Appellant  does  not 
disclaim  laiowlede-e  that  the  order  for  temrorary  alimony  hsd  heen 
entered,  yet,  sinrulprly,  he  contends  thpt  he  hed  no  communication 
with  hie  former  attorney  ahout  the  divorce  case  during  ell  thet 
time,   "he  -petition  to  Bet  aside  the  decree  was  addressed  to  tl.e 
discretion  of  the  court.   ( Prettymsn  v.  Esrnard  27  111.  105.) 
'2he   chancellor  did  not  f.cuse  his  discretion.   The  decree  for  divorce 
will  be  affirmed  and  the  order  denying'  the  i-etition  to  set  the  same 
aside  will  be  sffirmed,  and  they  are  effirmed  accordingly. 

Decree  affirmed  and  order  denying 

petition  lo   vace"'-te  decree  afiir-ried. 
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STATE  OF  ILLINOIS,       |^^ 

SECOND  DISTRICT  ('  "  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

'     "  '       '     '  In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 


said  AppeUSFe  Court,  at  Ottawa,  this- 


-O-^ 


-day  of 


nine  hundred  and/ 


in  the  year  of  our  Lord  one  thousand 


AT  A  TERM  OF  THE  4P-PflLATE  COURT 


Begun  and  held  at  Ottawa,  on  Tuesday ,  the  sixth  day  of'' 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 


Present--The  Hon.  AUGUSTUS  A.  PARTLOV/,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

E.  J,  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
c  £p  2  5^926   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit! 


7631  £4 

Ernest  P.  awab, 

Appellee, 

Appeal  from  the 
vs.    •  Circuit  Oourt  of 

vTliiteside  Count;^:, 
Charles  Vi'.  Settle, 

Appellant,  ^ 

242  I.A.  €5 

Jones  J: 

rhis  is  z.-a   appeal  from  a  decree  of  the  circuit  court  of 
Thitesicie  County  directing  appellant,  Charles  .;.  Settle,  to 
deliver  up  to  appellee,  Ernest  P,  ovmb,  a  certain  note  for 
^,000  and  a  mortga;-:G  secittiing  it,  executed  hy  Louis  P.  Hurray 
and  wife,  and  to  deliver  up  for  cancellation,  a  certain  otlier 
note  for  ;v4,000,  given  lay  appellee  and  appellant  to  the  Sterling 
national  Bank,   The  decree  further  ordered  that  upon  the  delivery 
of  the  Hurray  note  and  mortgtjge  and  the  cancell,':tion  of  the  other 
note,  appellee  should  pay  appellant  one-half  of  the  emoujit  appellant 
had  paid  the  hanlv  on  said  last  mentioned  note,  together  with 
accrued  interest  thereon. 

The  firm  of  Pieitsel  Brothers  was  engaged  in  the  produce  and 
poultry  business  at  Sterling,  and  shout  ^ugust  1922,  became  heavily- 
indebted  to  tne  ."Jterling  national  Bank,   The  officials  of  the 
bank  demanded  ir.inediate  rediiction  of  this  indebtedness.   Keitzel 
Brothers  induced  Swab  to  execute  his  note  to  the  bank  for  -;4,000 
dated  September  25,  1922,  due  six  months  after  date,  with  a  view 
of  borrowing  that  sum  from  the  bank  to  relieve  their  financial 
situation.   Mark  2eitz,el,  ono  of  the  brothers,  took  the  note  to  the 
bank,  but  the  bcnk  refvisefl  to  accept  it.   Swab  was  the  owner  of 
the  .-hove  mentioned  Murray  note  for  ^4,000.   He  endorsed  the  note 
and  es:ecuted  sn  assignment  of  the  raortg'sge  in  blsnk,  as  collateral 

security  for  the  note  he  had  signed.   The  mortgage  was  a  sedond 
mortgage  and  the  bank  declined  to  accept  thi  collateral  and  so 
informed  i^eitzel  Brothers',  but  neither  the  bank  nor  Reitzel  Brothers 
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oomnninicated  this  fact  to  ai.'pellee  and  he  did  not  knovj  anj^tihing;  about 
It.   Heitzel  Srothers  then  got  appellaat  to  place  his  signature 
on  the  note  signed  13;^  liwah  without  the  letter's  kno^-ledg'e.   In 
fact,  he  kiiew  nothing  about  it  until  shortl;/  before  the  note 
matured.   When  it  became  due  both  appellee  and  appellant  executed 
a  renewal  note.   ihis  in  turn  becsiae  dtie  and  was  again  renewed 
by  them.   About  the  time  the  last  renewal  note  matured,  appellee 
learned  that  appellant  \i'aE  in  po&sessioii  of  the  Hurray  nidrxs;  note 
and  mortgage,  and  that  it  had  been  turned  over  to  him  by  the  be^nk 
without  appellee's  knowledge  or  authority,   appellee  refused  to 
join  in  another  renewal  and  the  bank  insisted  tipon  paATnent  of  the 
note  and  appellant  paid  it  by  giving  the  bant  his  inCividusl 
note  which  he  later  paid.   Swab  demant^ed  of  aettle  the  Hurray 
note  and  mort  .age,  but  the  latter  refi^sed  to  deliver  them.   There-Spon 
appellee  filed  his  bill  in  eciuit;/  seeking  their  recovery.   In  the 
bill  as  amended  appellee  offered  to  pay  one-half  of  the  amount  which 
appellant  hsd  paid  the  bank  and  piayed  for  the  return  to  him  of  the 
Murray  note  and  mortgage. 

The  testimony  shows  thst  when  the  bank  refu.sed  to  take  the  Murray 
note  and  mortgage  as  collateral,  one  of  the  rleitzel  Brothers  took 
them  and  in  a  few  days  returned  them  and  again  left  them  at  tbe 
ban''!.   The  president  of  the  bank  put  them  in  an  envelope  which  he 
marked  with  Settle's  name.   They  became  misj-lsced  snd  were  not 
found  until  Pebru^ry  26,  19  24.   At  that  time  Hr.  Crawford,  presicient 
of  the  bank,  delivered  them  to  Gettle.   This  was  shortly  before  the 
second  renewal  note  became  •d'de.   Crawford  admitted  that  he  plac  ed 
appellant's  name  on  the  envelope  and  delivered  the  papers  to  him 
without  authority  from  anybody.   He  testified  that  the  banlr  had 
declined  to  accept  them  ss  collateral  but  had  accepted  the  note 
which  appellant  had  signed;   that  in  the  meantime  he  saw  appellant, 
who  agreed  to  sign  on  account  of  the  papers;  and  that  they  were 
left  at  the  bank  as  his  property.   Appellee  knew  nothing  of  these 
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transactions  or  conversations.   Settle  testified  thpt  he  tpllied 
with  ^rank  'Reitzel  ebout  signing  the  154,000  note  out  that  in  the 
first  oonversetion  no  mention  vi/as  ne.de  of  the  rxiTTe.j   norte:age. 
This  was  ahoTit  two  weaves  before  the  note  was  sipued.   L^.ter  Reitzel 
told  him  they  had  the  Murrey  mortgage.   He  raede  an  investigsxion 
of  the  raortgage  and  its  value  after  Reitzel, left ,  discussing  it 
T  ith  Mr.  Crawford.   lie  further  testified  that  Le  executed  tne  ori- 
ginal note  to  the  bPnic  a  day  or  so  later;   th£t  .sppellee's 
signature  was  then  on  the  note;   that  at  tliat  tiue  he  saw  the 
Murray  raortgage;  and  thst  when  he  signed  the  note  I.Iarlc  P.eitsel 
stated  the  Hurray  mortgage  v^aa  to  he  left  at  the  tank  to  secure 
the  payment  of  the  note  appellant  had  signed, 

Frank  Reitzel  testified  that  he,  and  not  Kark  Reitzel  was 
present  vvhen  appellant  signed  the  note  end  the  t  there  vvas  nothing 
said  about  leaving  the  Murray  note  and  mortgage  at  the  bank  to 
secure  the  payment  of  the  said  note,  and  that  he  did  not  inow 
of  enj   agreement  to  turn  over  the  Llurray  note  and  raortgage  to 
appellant.   About   two  months  after  the  note  to  the  bank  was  signed 
appellant  went  there  and  asked  the  president  to  get  him  the 
mortgage  securing  the  note,  but  it  could  not  be  found.   Ke  notified 
appellee  that  the  mortgage  could  not  be  found  and  they  both  went 
to  the  bank  and  inquired  shout  it.   Appellant  claims  that  wueii  tre 
first  note  to  the  baniC  became  due,  and  was  renewed,  he  and  appellee, 
with  the  preside::at  of  the  bank,  ?renk  Reitzel  and  another  man  had 
a  conference  at  the  bank  at  v/hich  it  v^as  agreed  that  when  the 
Murray  mortgage  was  foixnd  it  was  to  be  iised  to  pay  off  their  note 
to  the  bank,  and  that  anpellant  was  to  taiie  the  mortgage  and  take 
cere  of  the  C'^4,000  note,  and  that  arpellee  agreed  to  the  same. 
Appellee  denies  this,  and  ITrank  Reitzel  and  Crawford  testified 
that  they  did  not  remember  such  a  conversation,   ippellsnt  had 

several  conversations  with  appellee,  but  it  does  not  appear  that 
in  any  of  them,  he  said  tiiat  the  Murray  papers  were  to  go  to  him. 
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The   testinony  shows   that   pbont   tv/o   weeiis  hefore   apriellent 
signed  the  nooe    he   and   PrsnK:  Reitael   agreed   thft   ari^ellsnt   vies 
to   reoeive   ^500   ±ron  the   rroceeds   of  p    car  of  eg^.s  sffor   signing 
the  note   f^iid  thft   he   had   e   siailar  convcrsftion  with  llSTt 
Heitzel.      On  tl-ie   day  he   sirrned  the  note,    he   received   froiE  Heitzel 
Brothers  e   written  e,?reeirent   that    in  coiisideration  of  his   siiniing 
the   •!'4,000  note   to   the   hank,    Reitzel   Brothers  were   to   purtjhase 
a   car   of  IIoveTater  eg-gs  ^  27-^p'  dozen,    assune   ell   interest   and 
carrying   chargesj^:  and  gxiarantee   apnellsiit   at   least   sl^'SOO  profit 
hy  Jaiuiary  1,    1S2I;;      that    in  case   the   nfriet  did  not    Justify 
that   profit   by  Jr-^miary  1st,    to  release   appellant    £rom  the   note 
hy  securing  another  signer  and   making  a   new  note   at  the   tcni:  end 
to   sssurae   all   inter.est   on    the   ^''4,000  note.      Apnellent   drafted 
the   agreement.      In  addition,    the   Reitzels   gave   hin  their  note 
for  *4,000  \vhlch  he   If^ter  rut    in   .iudgment.      IJark  Reitsel  also 
testified   that   appellant   asked  him  not   to   say  an^hing   to   ap- 
pellee  abo^^t   his   sifrning   the  note.      "his,   arpellant   disputed. 

Sometine   after  appellant   took   judgment   on  the  note    of 
Reitzel  Brothers,    they  v.rent    into   bankruptcy.      He   knev^   the   bank 
had  not    acce-f-ted    the   llurraj/  note   and   mortgage   as   a    collateral, 
baceuse   of  his   investigation  and   conversation  vith  the   -president 
of  the   bank.      He   therefore   had   Imowledge   that   the   bank  had  no 
authority  to   tnrn  the   -nFpers   over  to   hira.      The   v4,000  note 
executed  by  appellee   end    taken  to   the   bank,    was  an    accomodation 
note.      When  appellant    joined    in  the   note,    it    still   retained    its 
character.      Tlie    joint    renewal   of  the   note    on  two   occasions   ob- 
ligated  both   to   pay  the   bank.      When  appellant   paid    off  the   last 
renevval  note   he  became   entitled   to    receive   dfrom  appellee    one-half 
the   amount    of  his   -payraent.      But    he    Vi/as  never  a   bona    fide    holder 
of  the   Hurray  note   end  mortgage;    and  under  the   evidence   he  never 
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hpd   any  title   to   them.      He  whs  not  s    surety  for  Swab,    but   a  co- 

malcer  of  Pii  ecconodption  note.      7he  'I'urray  note   end   mortg&.^e   v/es 

never  accer'ted   as   collrteral   security  to  the   sccoraodstion  note 

and   of  this   feet   Settle   liPd  actual   knov/ledge.      He    is   in  no  rosition 

to  urge   that   he   ras   in  possession  of   then  as   collateral,    witr,out 

notice    of   the    linitations  placed  unon    their  use. 

It   is  ixrped   thr't   aTnellee   has   a    full   and   corarilete   remedy  at 
law.      The   general    jurisdiction  of  courts   of  equity  over  matters 
of  account,    includes   cases   of  contribution  between   co-svireties   of 
co-raakers  and    the    jurisdiction  assumed  by  courts   of  lav;  on  this 
subject   in  nc   majmer  affects   their  belone-ing   to   eGu.ity.      (1   C.J. 
Accoi'nts  and    iceoimtine-   See.    61;    Connove   v.    liill   76    111.    34^; 
northern  Trust    (Jo.    v.    Narsh   98    111.    App«    596;    ':;rego   v.    Ettate   of 
Cunninq-ham  E67    111.    o67,)      One    surety  may,   without   having  actually 
paid   the   debt,    bring  a   bill   in  equj.ty  to   conrel  his   co-suretj   to 
contribute  with   him  to    its   payment.      (Am.    &  Eng.    Enc.    of  Law 
2nd  Ed.    Vol.    7   p.    ZZ2;    Hodgson   v.    Baldwin   6t    111.    52E.)       The    cause 
is   cleerly  cognizeVle   by  a    court   of  chancery. 

It  appears   in  evidence   that   the   Murray  mortgage   has   been 
renev?ed  by  the   givinr   of  a   new  mortgage.      Previoiis   to   the   hearing 
in  this   cause   the    chancellor  entered   an  order  appointing  a   receiver 
for  the  possession,    renevml   end    collection  of  the   Ilurrsy  note   and 
mortgage,   but   -providing  that    in  linu   of  p    receiver  Gettle   might 
be  nermitted   to   retain  -possessicn  thereof  uron  his  giving  a   bond 
in  the   sum  of  ^^'v,000. 

Prom  a    carefu.l   consideration   of  all  the   facts   in   this   case   and 
the   law  ariplicable   thereto  we   are   of  the    opinion  iciiet   appellee   is 
liable   to   apreilsr.t   for   one -half  the   amount   paid   the   bank;  by 
appellant   together   ^/ath   interest   thereon.      Appellant   must   turn  over 
fcE  to   f-ppellee    t?ie    original  Hurray  note   and    mortgage   or  the    renewals 
thereof  or  account    therefor.      A   court   of  equity  having  acquired 
jurisdiction  for  one   purpose   may  retain   it   for  all  purpose<3 
necessary  to  do   comvlete    justice   between  the   parties  and  determine 
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all  their  ri.^hts  in  the  controversy.   (Wehrheim  v.  Smith 
226  111.  246;  T^lsser  v.  I-atton  2;5r.  id.  5i:?>,) 

The  decree  of  the  circr.it  arart  is  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS,      ]^^ 

SECOND  DISTRICT  (    '  i  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
said  ApR^te  Court,  at  Ottawa,  this ^_5>  ^1^ — day  of 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  sixth  day  of 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
■         JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
OL' .   -1025  the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7647  48 

AtrahEm  3.  Berg  and  Dpvia  finsin, 
co-partners,  doinfr  "business  ss  . 

Royal  Textile  Company, 

Appellant 9,  Appeal  from 

City  Court 
vs.  of  Aurora. 

J,  D.  Annenlierg  and  M.  E.  Patterson, 
co-partners,  do  in?  business  as 
Annipatt  Garment  Comnany, 

Appellees,  ;    /*  f. 

Jones,  J:  ' 

This  cause  was  tefore  this  court  at  a  former  term  under 
Gen.  No.  7380.   An  opinion  was  filed  therein  on  March  27,  19  25 
reversing  and  remanding  the  cause.   At  a  suhsei^ueHt  trial  before  a 
jury  in  the  city  of  Aujjora,  a  verdict  was  returned  in  frvor  of  appellees. 
Judgaent  was  entered  on  the  verdict  and  this  appeal  followed.   Tlie 
first  trial  was  "before  the  court  without  a  jury  and  at  the  close  oi 
pltintiff's  evidence,  the  court,  upon  motion  of  the  defendants, 
entered  judgment  in  favor  of  the  latter.   The  evidence  upon  the  two 
trials  is  su"bstantially  alike,  except  that  upon  the  second  trial  appellees 
introduced  testlrony  for  the  purpose  of  showing  thpt  the  original  order 
was  from  samples;   that  after  the  goods  which  appellants  shipped  were 
received  at  the  freight  office  of  the  E.J.  &  E.  R.E.  Co.  in  Aurora, 
appellees  tooi  the  goods  from  the  freight  office(|'  thf^t  tipon  exe.mination 
they  found  the  goods  differed  in  pattern,  color  and  width  from  those 
ordered  "by  appellees;  and  that  on  the  following  day  they  talked  with 
the  salesman  who  took  the  order  and  "by  his  direction  returned  them  to 
appellants. 

The  record  shows  no  autnority  in  the  salesman  to  direct  their 
return.   Appellees  admitted  that  at  no  time  did  they  make  any  complaint  to 
a-npellants  as  to  any  difference  in  the  p-oods.   The  only  complaint  they 
made  to  a-pellants  after  receiving  and  examining  the  goods  was  as  to  the 
delay  in  their  receipt  aiid  a  drop  m  the  market  price.   Tney  threatened 
to  return  the  goods  unless  the  price  was  reduced.   It  is  significant 
that  appellees  had  made  the  same  complaint  and  threat  "before  they  received 
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and  examined  the  goods. 

They  contend  that  the  orifj'inal  order  constituted  s  oi&ntract 
but  we  have  already  ex-oressed  our  view  on  thet  proposition  in  our 
former  opinion.   And  it  may  "be  seid,  also,  that  the  2^%%§¥   written 
ty  appellants  to  appellees  upon  recei-pt  of  the  original  order 
expressly  sttated  that  appellants  would  h&ve  to  substitute  on  some 
•patterBS.   The  invoice  of  the  goods  ship-ped  disclosed  thet  the 
stock  nuFiher  of  the  goods  shi-nped  differed  from  thst  in  the  oris-inal 
erder,  and  it  did  not  specify  the  widths  or  cuts  of  the  goods.   The 
countjfT-offer  "by  apr^ellfnts  was  not  to  ship  the  same  kind  b^t  a 
different  kind  of  goods  than  those  mentioned  in  the  original  order. 
This  counter-offer  of  appellants  was  accepted  by  appellees  and  they 
are  in  no  position  now  to  complain  that  the  goods  differed  from  those 
originally  ordered.   Whether  the  original  order  was  by  sample  or  x 
whether  the  goods  shipped  corresponded  with  the  samples  is  immaterial 
and  under  the  former  orjinion  of  this  court,  testimony  on  thst  subject 
WS.S  incompetent.   Under  the  facts  in  this  case,  the  additional  testi- 
mony produced  on  the  last  trial  does  not  affect  the  merits  of  the 
controversy.   We  spid  in  ou.r  former  opinion:-   "Appellees'  letters 
cancelling  the  remainin^r  portion  of  the  order  in  effect  constitiited 
an  acce-Dtance  of  the  goods  actually  shipped  and  appellees  became 
"bound  to  pay  for  them." 

Aprellees'  instruction  Ho.  9  is  p  mere  statement  of  an 
a.  stract  proTiosit  ion  of  law.   Appellants  complain  of  the  refusal 
of  several  of  their  offered  instructions.   It  is  difficult  if  not 
impossible  to  apply  the  respective  argumBnts  of  coimsel  concerning 
the  instructions.   The  instrTictions  are  not  numbered  in  the  abstract 
but  are  referred  to  by  numbers  in  various  pi&ces  in  the  briefs.   We 
cannot  in  every  instance  follow  the  references.   In  the  order  in  which 
they  appear  in  the  abstract,  appellants'  first  refused  instruction 
involves  the  question  of  interest  for  unreasonable  end  vexatious  delay 
of  payment.   This  cause  has  been  strenuously  contested  for  a  considerable 
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length  of  time,  apparently  in  good  faith  "by  sll  parties,  and  there 
was  no  error  in  refusing  the  instruction.   The  other  refused 
instruction  is  long  and  involved,  end  assumes  facts  in  issue. 

Our  former  opinion  is  decisive  of  every  -nertinent  question 
in  this  case.   The  Judgment  of  the  city  court  of  Aurora  is  reversed 
and  the  cause  is  remanded. 

Hevefcsed  and  Remanded. 
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STATE  OF  ILLINOIS,       l^^ 

SECOND  DISTRICT  (  '  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the 

of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Aef^llate  Gourt,  at  Ottawa,  this -^    ^^tP^T day  of 

l/"^^        vfL  the  year  of  our  Lord  one  thousand 

J.   .^^. 


e¥\i  of  the  Appellate  Couri 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sixth  day  of 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
■  E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
OCT  5  "1926  ^^^   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 
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Mamie  Fleet,  Administratrix, 
of  the  estate  of  Moses  Fleet, 
deceased, 

Ap-pellee,  Appeal  from  the 

Circuit  Court  of 
vs.  Kankakee  County. 


Illinois  Central  Railroad  Company, 
Appellant, 


Jones  J: 
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Moses  Fleet,  in  his  lifetime,  instituted  sui"u  for 
personal  injury  in  the  circuit  court  of  Kankakee  County  against 
ap-pellant.   A  judgment  was  reiidered  on  a  directed  verdict  in 
favor  of  the  railroad  company  and  the  cause  vvss  appealed  to  this 
court  where  it  wss  reversed  and  remanded.   (Fleet  v,  I.C.  R.E.  Co. 
238  111.  App.  462,  memoranduii;  decision.)   On  November  2,  1925, 
■before  the  remanding  order  was  filed,  the  court  ordered  the  cause 
reinstated  and  set  for  trial  ty  agreement  of  the  rarties.   On  the 
day  set  the  r)arties  proceeded  to  trial  without  otjecticn  and  the 
jury  returned  a  verdict  in  favor  of  Fleet  for  ilbOO.      On  i^ovemher 
21,  1925,  iie  moved  the  court  for  leave  to  file  the  remanding  order  as 
of  November  2,  19  25.   On  December  29,  1925,  appellant  entered  its 
motion  to  set  aside  all  proceedings  had  at  tr^e  October  Term,  1925, 
prior  to  Uove-iber  21,  1925,  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  subject  matter  because  the  remanding  order  was 
not  filed  urior  to  that  da^e.   The  court  overruled  this  motion 
and  allowed  arpcllee's  motion.   Since  the  ^-rebe^it  aipeal  was 
perfected,  Moses  Fleet  died  and  Mamie  Fleet,  administratrix  of  his 
estate,  has  been  substituted  as  party  plaintiff  and  appellee. 

The  mandate  of  tJiis  court  reversing  the  -prior  judgment 
was  not  filed  in  the  trial  court  until  Ilovenber  21,  1925,  about  two 
weeks  after  the  cause  was  tried.   At  the  time  this  cause  was  set  for 
trial  counsel  for  appellant  celled  the  attention  oi  opposing  counsel 
to  the  fact  that  the  remanding  order  had  not  been  filed  and  the 
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latter  proQised  to  file  it  tefore  the  trial.   It  is  not  en   excuse  for 
appellant  to  sv^^   it  sssumed  the  remdnding  order  wonld  "be  filed  tefore 
it  was  reached  for  triel  as  agreed  upon.   If  it  intended  to  rely 
iipin  its  rights  under  the  statute,  it  should  have  insisted  that 
the  order  he  filed  hefore  the  csvse  was  reinstated;  tut  it 
knowingly  consented  tc  the  reinstatement  of  the  caiise  without 
notice  and  without  the  remanding  order  heing  on  file.   These  facts 
constitute  a  waiver. 

The  case  of  Block  Amusement  Co.  v.  Case  1.^9  111.  Appl 
S7  is  not  in  point.   The  holding  there  is  that  the  circuit  court  has 
no  jurisdiction  of  the  suhject  matter  of  an  at)T^eal  from  a  justice  of 
the  peace  until  the  trenscri-ot  is  filed  in  the  circuit  court.   If 
upon  the  aprjeal  in  this  case,  the  record  had  not  "been  filed  in  this 
court,  the  situation  would  have  teen  analogous,  tut  the  order  of  tnis 
court  reversing  and  remanding  t'  e  cause  tecame  effective  from  the 
date  it  was  entered,  6nd  vested  jurisdiction  of  the  sutject  matter  xn 
the  circuit  court.   All  that  court  needed  in  order  to  again  try  the 
cause  was  jurisdiction  of  the  parties;  and  such  jxxrisdiction  was 
acquired  by  their  action  and  consent.   The  case  o:  Gerard  v.  Gateau 
15  111.  App.  520  is  decisive  of  the  qvestion  and  it  is  there  said 
"We  are  of  the  opinion  that  the  voluntary  aDpearance  of  the  com- 
plainant in  the  circuit  court,  rafter  the  decision  of  the  a-^peal, 
without  waiting  for  or  requiring  tr.e  formality;  of  a  remanding 
order,  and  litigating  the  matter  of  the  assessment  of- damages,  with- 
out otjeotion,  amounted  to  a  waiver  of  a  remanding  order,  and 
authorized  the  court  to  proceed  to  assess  t;,e  damages." 
Where  -parties  enter  into  an  ap-reement  waiving  the  filing'  of  the 
remanding  order  and  -oroceed  to  trial  without  it,  it  T>?ould  be  wrong 
to  permit  the  loeer  to  esca.re  the  jiidgment  on  that  account. 

It  is  insisted  that  the  declaration  does  not  state  a 
cause  of  action  and  that  a-ppellee  assumed  the  risk  incident  to 
his  employment.   When  this  case  was  here  at  a  former  term,  we  held 
the  evidence  disclosed  that  a  t  the  tir.e  Fleet  was  injured  he  was 
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obeying  the  order  of  hi.s  superior  t-.nfi  that  in  oheying  such 
directions,  he  coiild  not  "be  ssid  to  have  assumed  the  risk,  unless 
the  dsnjTer  was  so  manifest  that  an  ordin&rily  pn-ident  man  would  not 
have  incurred  it,  tuid  that  this  vies   a  question  for  the  jury^   We 
think  the  declaration  sixf fioiently  states  a  eeuse  of  potion.   The 
third  eount  of  the  declprsticn  as  amendedfalleges  that  heceuse  of  tne 
dana-erous  place  in  which  hie  superior  hjid  placed  him,  etc.  ,  he 
wss  injured.   It  is  a  familiar  rule  thet  where  a  cause  of  ection 
can  he  said  to  "be  alleged  by  re&sonable  intendment  from  the  language 
used,  the  deelt ration  is  sufficient  after  verdict.   (Chicago  City 
Ey.  Go.  Y.  Cooney  196  111.  456;  Sargent  Co.  v.  Bauhlis  215  111.  428.) 
However,  our  former  opinion  in  this  cause  disroses  of  the  qiiestion 
cf  assumed  risk,   "he  deolaration  is  substantially  tne  same  now  as 
it  was  U-pon  the  first  trial,  pnd  the  evidence  is  :prsK±±s[i±y  practi- 
cally the  same.   IVhether  or  not  Fleet  assumed  the  risk  was  a  question 
for  the  jury  to  decide.   We  ere  not  justified  in  reveriiing  a  judg- 
ment, unless  the  verdict  is  manifestly  against  the  weight  of  the 
evidence,  and  ve  caimot  say  that  it  is  in  this  case. 

Appellant's  refused  instructions  17  &nd  18  v^ere  fully 
covered  by  its  given  instructions.   We  have  examiiied  all  instructions 
given  and  refused  and  we  think  tie  jury  was  frirly  instructed  and 
no  prejudicial  error  was  committed.   The  ju  "grrent  will  therefore 
be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,       1,,^ 

SECOND  DISTRICT  j  ^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  Di^rid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  — 


of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 


In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix/the  seal  of 


2llate/Court,  at  Ottawa,  this 


day  of 


Clerh/of  the  Appellate  Court 


AT  A  TERirOF  THE,,^PPj^LATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesi^y,  lihe  sixttTday  of 

April,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-six,  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wif.  On 
nnj  8   1926    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 
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Anna  B.  Alguire, 

Appellee, 

vs. 

Sllict  Blester  and 
Charming  T.   Blester, 

Appellsjits, 
Jett   J. 


75 

Arpeal  fro!!i  Circuit 
Court  of  Boone  County. 
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On  A-nril   5th,    1922,    r   note   signed   "Blester  Bros,    by 
Elliot  Blester,"   ?nd  i^yatle   to    the   order  of  Arms   B.    Alguire, 
six  months  after  date   for  the    sum  of  $174.25  was   delivered  hy 
Elliot  Blester   to    e-onellee.      It   drex'v   ifu  interest    from  date    and 
shov.'s  fi   credit   of  S55.00,    pryment   of  tha'o  anount   having  been  mede 
"by  Wm.    Blester   on  December  8th,    19  23.      [The   balance   due   on  this 
note  not   having  been  paid,    suit  vies   instituted  by   sjipellee   before 
a   Justice   of  the  Peace   pnd   subseqixently   appealed   to   the   Clrcuix 
Court   of  Boone    County,    where   a   trial   was   had   without   the    interveia- 
tion  of  a    jury  and    from  p   findine  and    judgment   in  favor  of 
appRllee   for  ^'^ISl.SB  this  appeal   Is   prosecuted. 

The   evidence   discloses   that   appellants   are    sons   of 
Wm.    Blester  and  vrere   living  with  their   father  and   mother   on  a  farm 
Tselonging  to   the   mother  near  Belvidere.      Jilrs.    Tryphena   Turner  wes 
the  mother  of  Mrs.    Wn.    Blester  end    had   a   dower   interest   in  the   farm 
and    for  a   number   of  years  prior  to   her  desth   in  1919   had  made   her 
home  with  her  drufrhter.      Tn  1920  Kre.    '.7m.    iilester  died  and  the   note 
represents  the   amoiTnt   due   aTrnellee    for  ^professional   services 
rendered  appellants,    their  father,   mother  and  grandmother  while 
living  together  as   a  family.      After  the   death  of   the   .-^randmother 
Wm.    Blester  Informed  arpellee   that   he  would  take   care   of  the  amount 
due   aTjTiellee   for  services   rendered   Mrs.    ']'umer   end  subsequently 
appellee  SSj  ^  ^^^'^  ^   statement   to  Wm.    Blester  which   Included  all 
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the  services  rendered  "by  p-ppellee  to  a-pT-eiiants ,  their  father  pnd 
mother  and  Mrs.  Turner,  the  grandmother.   Shortly  after  this 
statenent  was  sent  Elliot  Biester,  then  twenty-six  yerrs  of  age 
went  to  the  home  of  BT^iellee  end  ohjected  to  paying  the  amount  due 
her,  for  services  rendered  his  grandmother,  informing  a-rpellee  thwt 
his  grandmother  had  no  estate.   Appellee  then  relr-ted  to  Elliot 
the  conversation  in  which  his  fathfe^  had  promised  to  take  care  of 
Mrs.  Turner's  account  and  Elliot  left,  stating  that  he  would  see 
his  trother  and  would  let  a-npellee  Knov\?  Vifhat  they  would  do  a'out 
taking  care  of  it.   Within  a  week  thereafter  he  returned  add 
stated  to  appellee  that  the  amount  of  the  grandmother's  bill  might 
Just  as  well  he  included  and  delivered  to  her,  the  TOiDte  siied  on 
saying  that  he  had  signed  it,  as  he  did,  oecause  he  and  his  brother 
were  doing  business  under  thrt  nfipe.   The  evidence  futher  discloses 
that  a-ppellants  prior  to  the  execution  of  the  note  conferred  togethelr 
aboixt  the  matter,  discussed  the  items,  which  went  into  the  note  and 
after  the  note  was  executed  Channing  was  informed  of  its  execution 
and  made  no  objection  thereto  other  than  stating  that  it  included 
his  grandmother  s  account  and  that  Elliot  should  have  waited  until 
after  the  return  of  his  fat].er  who  was  svsj  at  the  time  but  who 
was  ex?nected  within  a  week  or  two.   In  response  to  questions  pro- 
pounded by  the  court,  Channing  stated  while  he  and  his  brother  had 
no   specific  arrangement  about  paying  this  bill,  they  had  taken 
care  of  some  few  matters  for  their  fither  and  thrt  so  far  as  he 
was  concerned  the  bill  was  all  right.   The  professioi.el  services 
claimed  by  appellee  to  have  been  rendered,  v/ere  in  fret  rendered, 
and  the  amount  due  apnellee  ^^e re for  is  not  disnuted.   The  conver- 
sation between  the  father  of  apxiellants  and  arpellee  to  the  effect 
that  he  would  take  care  of  the  amount  due  ai^pellee  for  services 
rendered  Mrs.  Turner  was  not  denied,  and  the  fnct  that  a  rartnership 
existed  between  a-ppellants  was  admitted  although  appellants  now 
insist  that  the  execution  of  this  note  was  not  in  line  with  the 
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partnership  ■hijsiiiess. 

The  -nrincipGl  defense  relied  upon  is  th^  t  there  could  te 
no  recovery  on  the  note  In  ciiiestion  p.aT.inst  nerroers  of  the  partner- 
ship "beeeuse  the  services  for  which  the  note  i^ss  p-iven  wsb  not 
partnership  cuuiness.   It  will  'oe  rememhered  that  this  suit  was 
instituted  before  a  ji^stice  of  t'le  resce  and  an  sppeel  was 
prosecuted  to  the  Oircait  Court  anfl  an  ar".ejjdn-!ent  wbe  made  making 
Channing  T.  Blester  a  defendant  and  he  entered  his  appearance.   The 
record  discloses  that  during  the  prop:ross  of  the  trial  it  '.yas 
conceded  th^t  the  note  in  controversy  tsss  s   -nnrtnershiTi  note  and 
thpt  the  partnershi-n  consisted  of  Elliott  Eiester  and  Channing  T. 
Biester,  doing  business  as  Eiester  Bros.   The  evidence  further 
discloses  that  Elliot  Biester  in  the  first  instance  objected  to  the 
payment  of  the  amoxmt  claimed  by  appellee.   Appellee  then  related 
to  him  a  conversa'uion  in  which  she  stated  that  Wm.  Biester,  his 
father,  had  promised  to  take  care  of  tie   account  of  lira.  Turner 
which  was  included  in  the  KriJtgz  claim  of  appellee  and  Elliot  stated 
that  he  would  see  his  brother  and  let  appellee  Icnow  what  he  T,"o-ald 
do  Fboiit  trking  cere  of  the  eiMm.   In  a  fcxv  days  thereafter  he 
returned  and  stated  ias  to  appellee  that  the  amount  of  the  grand- 
mother's bill  might  juat  as  well  be  included  and  deliiered  to  her 
the  note  sued  on  saj^ing  that  he  had  signed  it  as  l:e  did  because 
he  and  his  brother  ?;ere  doing  business  under  that  name. 

The  evidence  further  discloses  that  appellants  T?rior  to 
the  execution  of  the  not^  conferred  together  about  it,  discussed 
t?e  items  whicl-i  vent   into  ti'.e  note  and  after  the  note  was  executed 
Channing  was  informed,  of  it.   "furthermore  the  record  discloses  that 
in  reST30nse  to  quest ioni^  rropounded  by  the  court  Ch8,nning  stated 
that  while  he  and  his 'brother  had  no  specific  arrangeraent  about 
paying  the  bill  they  had  taken  care  of  some  few  matters  for  their 
father  and  that  so  far  as  he  ¥.'a3  concerned  it  was  all  rigi  t. 

In  viev  of  the  feet  that  it  was  conceded  on  the  trial  that 
the  note  in  controversy  was  a  pertnershi"  instrument  and  thet  the 
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a-opellants  composed  the  partnership,  together  with  the  understanding 
&nd  pgreement  that  wes  had  between  the  -nertners  "befGre  the 
execution  of  the  note  and  other  facts  as  deta.iled  herein  relative 
to  their  conduct  hearing  upon  the  execution  of  the  instrument,  .we 
are  of  the  opinion  that  the  appellants  are  not  in  any  position  to 
now  insist  that  there  should  he  no  recovery  against  them  because 
of  their  claim  that  this  was  not  partnership  business.   Also  the 
record  discloses  that  the  -oartners  individually  acKnowledged  the 
justness  of  the  debt.   The  note  v.as  signed  as  it  was  because  that 
was  the  way  they  did  business. 

We  have  examined  the  other  contentions  urged  by 
appellants  but  in  viev  of  all  the  frets  and  circumstances  as  dis- 
closed by  the  record  we  are  of  the  opinion  that  the  Judgment  of  the 
Circuit  Court  of  Boone  county  should  be  affirmed  which  is  accordingly 
done. 

Judgment  affirmed. 


edi   aiolad'  siaad-iso"  3ii*  neswd-acf   5,erf  saw  d-arfd"  ^"ifejxresi^Q  Jbrts. 

s.v,  ,>tfT9iD;jri:d-axxi  orlJ  lo  aottssooxe  arfd-  noqir  ^nlTSScf  d^oJJ&noo  ilerf*-  o*  . 

o-t   ao2#i307  ^^.aa  nt   *cfi  9Ts  steell-sq-a-js  arCJ  cfBfl*  xjolcigc  arid-  lo   eis 

9BE.«o6rf  mjriJ"  cJ'aiiiB^aA^  '^'levooei  on  scT  fiXxjorfa  siadd'  JBriit  itsleni"  won 

9iic^  oalA      ,8S3ixxeJ3-d  'q;l(iaien;i*'S8g  toa  &3w  &idi  tsdt  mlsXo  il&d^  %q 

Slid-  £9:ejX)eIi.voj:i^oB  %lLBisblylbal  e-iend-iscr  erfJ  jBrfc^  aeaolosifi  btooez. 

iridi-  eai/soscf  a.sw  d"x   as  Bsn^la  ass'  stoii  srfT      .tdeb  sdt  lo  8B9fld"8xrt 

.868018X1(1  bib  -^edd"  tjsw  ©xfd-  sew 

^cf  bo'^tsj  eaoi^asiaoQ  tBdic   aricf  benisasKe  avsri  eW 

-8i.?j  SB  aso.xsd'aflriro^Io   ftxrs  sc^onl   arfd"  II,s  lo  wsiv  ni   ifM  Bd-xisIIsn-r's 

3iiT  lo  d-xi9m^6ifi,    3f(3-   cJ-BfLt  noixilgo   Qd&  lo  9is  9w  ijioosi  arfi  ^rf  fieaolo 

^IS-crlfiiobos  el  rfoirfw  Bsmiills  acf  M0Oiia  ^;frt;;oo   enooS  lo   &'xiiob  tlsjo-ilO 


STATE  OF  ILLINOIS,      ]^^ 

SECOND  DISTRICT  (   '  ^   JUSTUS  L.  JOHNSOiN,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  DiSrid  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  AP^late  Court,  at  Ottawa,  this Q^C^ day  of 

in  the  year  of  our  Lord  one  thousand 


f 


AT  A  T^M  OFjTH^  M'PELLATE  COUftT, 

Begun  and  held  at  Ottawa'^"  on  Tuesday j  the  siixafti  day  of 
Octoter 

in  the  year  of  our  Lord  one  thousand  nine  hundred 


and  twenty-siXj  within  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present--The  Hon.  AUGUSTUS  A.  PARTLOW,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
nPT  ^  "  ■^'^'^R   ^^'^    opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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APRIL  TERM  A.  D.  1926. 


41 


The  Knights  of  the  Ku 
Klux  Elan,  Inc. , 

Appellee, 


Godfrey  C.   Berg  and 
Charles  N.    vjallacfi, 


Appellants. 


Appeal   from  the   County 
Court   of   Grundy  County. 


E42I 


1  D  £^ 


Jett  J: 

This  is  a  suit  in  assumpsit  instituted  hy  the  Knights  of  the 
Ku  Klux  Klan,  appellee,  against  Godfrey  C.  Berg  and  Charles  N.  x.allaoe 
appellants.   The  declaration  consists  of  the  common  counts  for  money 
had  and  received  and  upon  sn  accoujit  stated.   To  the  declaration 
appellants  pleaded  the  general  issue  and  nul  tiel  corporation.   To 
the  plea  of  nul  tiel  corporation  appellee  demurred  which  demurrer  was 
sustained  by  the  court.   Appellants  stood  by  their  plea. 

It  appears  that  appellant  Berg  was  the  former  Exalted  Cyclops 
of  the  local  klan  at  Morris,  Illinois;   that  '/allace  was  the  treasurer 
and  that  the  loc&l  unit  was  not  a  chartered  organization  but  was  what 
was  known  as  a  Provisional  Klan.   It  is  insisted  th&t  on  August  18th, 
1924,  at  a  regulf r  meeting  of  the  irovisionel  Klan  it  was  moved,  seconded 
and  carried  tliat  the  Morris  Provisional  Klan  vote  the  stim  of  |5c0.00  to 
Shebbona  Klan  lo.  16.   Shabbona  Klan  No.  16  was  not  a  unit  of  the  Knights 
of  the  Ku  Klux  Klan.   Berg  the  E^^lted  Cyclops  signed  an  order  on 
¥iJallace,  the  treasurer,  for  the  payment  of  |i530.00  to  Shabbona  Klan  No. 
16.   At  the  time  this  was  done  appellants  were  members  of  the  Knights 
of  the  Ku  Klux  Klan. 

A  jury  tric-l  was  had  with  a  finding  in  favor  of  appellee  and 
against  appell&nts  for  "^530.00  on  vdhich  judgment  was  rendered  and 
appellants  prosecute  this  appeal. 

It  is  the  contention  of  the  appell&nte  that  the  court  committed 
error  in  refusing  to  direct  a  verdict,  in  the  admission  of  evidence, 
in  the  giving  and  refusing  of  the  instructions  and  in  susteinlng  the 
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demurrer  to  the  plea  of  nul  tiel  corporation. 

The  declaration  cherged  that  appellee  was  a  corporation. 
By  the  plea  of  nizl  tiel  corporation  ss  originally  filed  appellants 
put  themselves  upon  the  country.   It  was  afterv.ards  amended  vith  a 
verification.   The  demurrer  was  general  and  not  special  and  for  that 
reason  we  thinit  the  court  wat  in  error  in  susteining  the  demurrer  to 
the  plea.   Although  there  was  no  plec  of  nul  tiel  corporation 
f-ppellee  sought  to  prove  that  there  was  in  fact  a  corporation,   In 
order  to  rn&ke  such  proof  it  offered  in  evidence  a  certificate  signed 
hy  the  judge  and  clerk  of  the  Superior  Court  of  Fulton  County, 
Se^rgia,  purporting  to  show  an  order  of  court  authorizing  the  incor- 
poration of  appellee.   This  certificate  is  defective  in  several 
respects.   It  is  not  certified  as  provided  by  the  Act  of  Congress, 
no  copy  of  the  charter  was  admitted  in  evidence,  end  there  was  no 
proof  as  to  the  law  of  Georgia  as  a  "baSis  for  the  incorporation  of 
appellee.   In  an  effort  to  suttain  its  case  appellee  offered  in 
evidence  Its  constitution  and  by-laws  together  with  the  affidavit 
of  the  Imperial  Kligrapp  (Supreme  Secretary;  that  the  docujnent 
consisting  of  ninety-sis  pages  was  the  constitution  and  TD;-laws  of 
appellee.   The  affidavit  of  the  Imperial  Eligrspp  and  Jurat  is  as 
follows: 

"STATS  OF  GEORGIA     ) 

)   SS 
COUNTY  OP  FULTOl     ) 

Personally  appeared  before  the  undersigned  ITotary 
Public  shS  in  and  for  said  County,  H.  E.  Ramsey  who  on 
oath  says: 

That  he  is  the  Imperial  Kligrapp  (Supreme  Secretary) 
of  the  Knights  of  the  Ku  Klux  Klan,  a  corporation  duly 
chartered  under  the  laws  of  the  State  of  Georgia. 

That  the  attached  booklet  entitled  Constitution 
and  Laws  of  fhe  Knights  of  the  Ku  Klux  Klan  (Inc.), 
being  a  printed  volume  of  ninety-six  (96)  pages, 
end  keg±HH±  being  identified  on  the  bottom  of  page  96  by 
the  signature  of  affiant  (the  printed  form  bearing 
a  facsimile  signature  of  affisnt),  is  the  duly 
authenticated,  official  Constitltion  and  Laws  of 
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the  Knights  of  the  Xp.  Elxix  Klan;   that  the  same 
is  now  recognized  and  used  hy  the  organization  through- 
out the  Nation,   and  thtt  there  have  heen  no  araendraents 
or  additions  thereto;   and  that  said  docurrfent  is  the 
entire  constitution  end  laws  of  the  organization. 

Affiant  further  ssys  that  he  is  the  proper  officer 
of  the  corporation  to  make  this  affidavit  and  certificate. 

H.  K.   RAMSEY, 

Sworn  to  and  subscrihed  before  riie  this  30th 
day  of  August,  1924. 

MRS.  CARREL  FOSTER.  ' 
Notary  Public,  Pulton  County,  Georgia." 

Section  6  of  chapter  101  of  the  Revised  Stattites  is  as  follows: 

"Yslien  any  oath  authorized  or  required  by  la\v  to 
be  made  is  made  out  of  the  State,  it  may  be  drainistered 
by  any  officer  authorized  by  the  laws  of  the  State  in  which 
it  is  so  administered,  j nd  if  such  officer  hcve  a  seal, 
his  certificate  under  his  official  seal  shell  be  received 
as  prima  fi-eie  evidence  without  further  proof  of  his 
authority  to  administer  oaths." 

By  the  general  law  merchant  a  notary  public  did  not  have 
power  to  administer  oaths.   Such  authority:  is  only  conferred  by 
statute,  aud  will  not  be  presumed  to  exist,  but  must  be  proven. 
Keefer  vs  Mason,  56  111.  406. 

The  supposed  affidavit  of  H.  K.  Ramsey,  Imperial 
Idigrepp,  as  above  set  forth,  srorn  to  in  the  State  of  Georgia, 
under  said  statute  was  void  for  the  reason  the  notary  made  no 
certificate  of  her  authority  to  administer  oaths  under  the  laws  of 
the  State  of  Georgia.   Keefer  ^'s  Mason,  supra;  Smith  ve.  Lyons, 
80  111.  600;  Parris  vs.  Commercial  JJat.  3k.  158  111.  237;  Trevor  vs 
Colgate,  181  111.129;  Desnoyers  Shoe  Co.  vs  The  First  Nat.  Bk.  etc. 
188  111.  312-317-^:18. 

It  will  not  do  to  say  that  the  Jurat  and  seal  of  the 
lotsry  Public  attached  to  said  affidavit  established  prima  facie 
the  feet  that  said  notary  public  kad  authority,  under  the  laws  of 
the  State  of  Georgia,  to  administer  oaths.   This  contention  cannot 
be  sustained. 

In  Trevor  vs  Colgate,  supra,  at  p^  ge  ISl  the  court  said: 
"The  position  of  cotuisel  for  appellees  is,  the 
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certificate  of  tLe  notsry,  under  his  officis.l  se;!, 
that  he  has  administered  tiie  oath,  is  made  by  said 
section  6  prims  facie  proof  the t  the  notary  had 
authority  to  administer  osths.   That  construction 
cannot  he  accepted.   The  meaning  of  the  section  is, 
tf  the  notary  shall  certify,  under  his  official  seal, 
that  he  has  authority  to  administe;r  oaths  under  the 
statute  of  the  Stete  under  which  he  holds  his 
commisEion,  such  certificate  shall  he  prime  f.- cie 
evidence  that  he  hts  such  statutory  authority." 

We  are  of  the  opinion  thtt  the  trial  court  erred  in  the 
admission  of  the  Constitution  ;:nd  Laws  of  the  Knights  jf  the  Ku 
Elux  Elan,  Inc. 

It  is  also  insisted  hy  appellants  that  the  court  erred  in 

giving  a  numher  of  instructions  on  the  part  of  appellee.   The  third 

instruction  reeds  as  follows: 

"The  court  Instructs  the  j"ury  tht  t  hefore  the 
Klan  could  vote  its  fund  out  of  the  treasury  the 
purpose  for  which  they  were  voted  must  have  heen 
within  the  scope  of  their  authority,  and  in  this 
case  if  you  believe  from  the  evidence  by  t  preponderance 
thereof,  that  such  purpose  of  voting  $530.00  was 
contrary  to  the  by-lfcws  of  the  Knights  of  the  Ey 
Elux  Elan  and  ultra  vires  or  beyont  their  right, 
then  such  vote  was  illegal  and  you  should  find  the 
issues  for  the  plaintiff." 

In  view  of  the  fact  that  the  constitution  and  laws  of 
the  Knights  of  the  K  .  Elux  Elan  were  not  properly  before  the  jury 
it  is  quite  apparent  that  this  instruction  should  hot  have  been 
given. 

The  fourth  instruction  given  on  the  port  of  appellee  is 

as  follows; 

"The  Court  instructs  the  jury  that  the  plaintiff 
is  reauired  to  prove  his  case  by  a  preponderance  of  the 
eTTidence  only,  and  in  this  case  if  the  evidence  shows  b^y  a 
preponderance  thtt  the  money  and  property  in  question  was 
the  property  of  the  plaintiff,  an?  if  you  further  believe 
from  the  evidence  thfct  the  defendants'  claims  that  the  money 
and  property  was  voted  to  him  as  a  gift  then  the  burden  of 
proving  a  preponderance  of  the  evidence  thtt  the  property 
and  money  were  voted  as  a  gift,  snd  without  legsl  authority 
and  power  shifts  to  the  defendant  and  unless  he  so  proves, 
you  should  find  the  issues  for  the  plaintiff  f-nd  against  the 
defendant." 

The  burden  was  not  upon  the  defendants  to  prove  by  a 

preponderance  of  the  evidence  any  feet  in  the  case  but  on  the 

contrary  the  burden  of  proof  waa  upon  the  plaintiff  to  prove  its 
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case  Toy  the  greater  \v4ight  of  tbe  evidence. 

Other  reasons  have  been  assigned  and  argued  for  a 
reversal  of  the  judgment  in  this  cause  but  hskhxh^j?*  owing  to  the 
conclusion  we  have  recched  \?e  do  not  deem  it  necessary  to  enter  upon 
a  further  discusBioa  of  the  questions  raised. 

In  view  of  the  condition  of  the  record  t)ie  judgment 
cannot  be  sustained  anc"  it  will  be  revertjed  and  the  cause  remanded 
•which  is  sceordingly  done. 

Reversed  and  Remanded. 
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STATE  OF  ILLINOIS,       (^^ 

SECOND  DISTRICT  (    '  i   JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  Di^ridf  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the 
above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

ellate  Court,  at  Ottawa,  this *^^      A. day  of 

cy'^^o~(ir-eAy  JQ  tjjg  yga,-  of  our  Lord  one  thousand 
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General  No.  7911      '-—- ^  Agenda 

October  Term  1925 
James  White,  Defendtiiit  in  Errur.     ,^      ^    , 

vs.  4,  -i  , 

Roland  B.  Stafford  and  Edr/ard  C.  Broehl,  Plaintiff's 
in  Error. 
Error  to  Lo^an. 

XIEHAUS,  P.  J. 

In  this'  case  James  White,  the  defendant  in  error, 
sued  the  plaintiffs  in  error,  Roland  R.  Stafl'ord  and 
Edward  C.  Broehl,  in  the  circuit  court  of  Lo£>'au 
county,  to  recover  a  share  of  tlie  money  collected  bj^ 
the  plaintiffs  in  error  as  a  commission  for  the  sale  of 
a  608  acre  tract  of  farm  land  in  Pike  county.  There 
Avas  a  trial  by  jury,  and  a  verdict  and  .iud,a,iiient  for 
$5333.33  in  favor  of  the  defendant  in  error.  A  writ  of 
error  is  now  prosecuted  from  the  .iud,a,'meut . 

Several  questions  are  presented  for  review,  as  a 
reason  for  reversal  of  the  .iud.^'ment.  It  is  insisted, 
that  the  evidence  adduced  for  the  plaintiff  to  sustain 
his  cause  of  action  is  insufficient;  and  that  the  ^■erdict 
is  contrary  to  the  weight  of  the  evidence.  Error  is 
also  assigned  on  the  court's  refusal  to  give  certain 
instructions  for  the  plaintiffs  in  error;  and  that  the 
court  undulty  restricted  the  cross  examination  of  wit- 
nesses for  defendant  in  error.  The  defendant  in  error 
based  his  cause  of  action  upon  an  agreement,  which 
he  testified  he  had  with  the  Plaintiffs  in  error,  based 
upon  a  conversation  with  Roland  R.  Stafford,  one  of 
the  plaintiffs  in  error,  and  which  occurred  in  an  auto- 
mobile in  Avhich  they  Avere  riding  with  other  peoiile, 
from  Barry  to  New  Canton,  about  the  time  when  the 
plaintiffs  in  error  as  real  estate  agents'  or  brokers, 
were  making  eft'orts  to  sell  the  608  acre  tract  of  land 
i"ef erred  to.  The  defendant  in  error's  version  of  the 
matter,  is  as  follows:  ''I  had  a  talk  Avith  Mr.  Stafford, 
and  I  was  riding  from  Bari-y  to  New  Canton;  or  ICf. 
Lechleiter  and  I  and  Stafford  was  riding  from  NeAv 
Canton  to  Barry;  and  I  said  to  Stafford,  'if  I  will 
furnish  the  man  to  buy  this  608  acres  of  land,  what 

commission  will 

Page  1 


''}'■■     i 


you  give  nie'?'  Ho  saiil.  'I  -will  cut 
it  ill  two  witli  you — fifty-fifty,'  and  I  told  liiiii  tlie 
man;  tliat  Mr.  Ijanor  -would  look  at  it  and  probably 
buy  it."  The  evidence  shows,  tliat  Mr.  Lauer  after- 
wards did  look  at  it,  and  bouftiit  it.  Stali'ord  in  his 
testimony  denies  havin.a,-  made  the  a.s,-reem,ent  witli 
the  defendant  in  error,  testified  to  by  him;  and  wheth- 
er or  not  the  agreement  to  divide  the  cominission  in 
case  the  defendant  in  error  furnished  the  purchaser 
was  made,  was  tlie  main  controverted  question  of  fact 
on  the  trial.  The  evidence  in  reference  to  this  issue 
was  very  conflicting',  and  involved  the  determination 
of  the  cerdibility  of  the  various  witnesses  who  testi- 
fied concernin.c,-  the  matters  in  controversy.  It  was 
therefore  peculiarly  a  question  that  came  within  the 
province  of  the  .iury  to  determine.  This  court  would 
not  be  warranted  in  reversin.o-  the  .iudft'inent  on  the 
questions  of  fact  involved,  unless  the  verdict  of  the 
.jury  is  manifestly  contraiw  to  the  weis'ht  of  the  evi- 
dence; and  v\'e  cannot  say,  that  this  verdict  which  has 
the  sanction  of  tho  trial  court,  can  be  so  reg'arded . 

Complaint  is  also  made  in  reference  to  the  re- 
fusal of  the  first  and  third  instructions  requested  by 
the  plaintiffs  in  error.  We  ai'p  of  opinion,  that  the  in- 
structions referred  to  were  properly  refused.  Both, 
contained  the  legal  proposition,  that  it  was  necessaiy 
for  the  defendant  in  error  to  yjrove  by  a  preponder- 
ance of  the  evidence  that  he  "was  the  efficient  or  pro- 
i.Iucino'  cause  and  effective  means  of  brins^in.a,-  about 
the  sale  in  question."  Whether  the  plaintiff  was  the 
efficient  or  producin.a,'  cause  and  effective  means  of 
briiiftinft-  about  the  sale,  was  not  an  issue  in  the  case. 
The  only  issues  of  fact  involved  were,  whether  the 
plaintiffs  in  error  made  the  aa'reement  testified  to,  by 
which  the  defendant  in  error  would,  if  proven,  become 
entitled  to  one  half  of  the  commission  received  by 
them  for  inakin.o-  the  sale;  and  whether  defendant  in 
error  did  produce  the  ]:)urehaser  to  whom  the  sale  was 
made . 

It  is  contended  also  that  the  court  unduly  res- 
tricted plaintiffs  in  •  "•■or  in  their  cross  examination 
of  the  witnesses  for  the  defendant  in  error.  The  mat- 
ter of  cross  examination,  especially 
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in  a  civil  case, 
must  necessarily  rest  lar.o'ely  in  sound  judicial  discre- 
tion; and  iinless  this  discretion  is  abused  so  as  to  re- 
sult in  injury,  the  limitations  of  cross  examination 
are  not  regarded  as  reversible  error.  The  i*ecord  dis- 
closes that  the  court  did  not  ftive  plaintiffs'  in  error  as 
wide  a  range  of  examination  as  may  have  been  legally 
permissable;  but  we  do  not  regard  the  restrictions  en- 
forced, as  being  undue,  or  of  a  character  to  deprive 
the  plaintiffs  in  error  of  any  substantial  right  in  that 
respect;  the  rulings  of  the  court  therefore,  are  not  re- 
garded as  reversible  error.  And  we  find  no  reversible 
error  in  the  exclusion  or  admission  of  evidence .  Judg- 
ment is  therefore  affirmed. 

Judgment  affirmed . 
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Goneral  Xo.  7933  Agenda  No.  37. 

October  Term  1925 

111  the  mattei-  of  the  Petition  of  GeorR-e  G.  Robertson, 

to  probate  the  Will  of  0  .B.  Grant,  deceased, 

and  for  the  Appointment  of  George  G. 

Robertson  as  Executor. 

Appeal  from  Clark. 

XIEHAUS,  P.J.  _         .  :  1 

This  is  an  appeal  from  the  order  of  the  circuit 

court  of  Clark  County,  refusing  to  order  the  probate 

of  the  will  of  0.  B.  Grant,  who  died  January  19,  1925. 

The  Will  is  as  follows: 

The  Last  Will  and  Testament  of  0 .  B .  Grant 
of  the  Citv  of  Casey  in  tlie  County  of  Clark  and 
State  of  Illinois,  made  and  yjublished  the  3rd  day 
of  April  in  the  year  of  our  Lord,  One  Thousand 
Nine  Hundred  Twenty-Two. 

IN  THE  NAME  OF  GOD,  ALIEN.  I,  0.  B. 
Grant,  of  the  City  of  Casey  in  the  County  of 
Clark  and  State  of  Illinois,  of  the  age  of  77  years 
and  being  of  sound  mind  and  memory,  do  hereby 
make,  publish,  and  declare  this,  mv  LAST  WILL 
AND  TESTAMENT,  in  manner  following,  that  is 
to  say: 

FIRST — It  is  my  will  that  my  funeral  expen- 
ses and  all  my  just  debts  be  fully  paid. 

SECOND— I  give  and  bequeath  to  my  broth- 
er, Luther  Grant,  if  he  should  out  live  me,  the  sum 
of  Five  Hundred  Dollars  ($500 .  00 . ) 

THIRD — I  give  and  bequeath  to  Irvin  Grant, 
son  of  said  Luthor  Grant,  the  s'v.ni  of  Five  Hun- 
dred Dollars  ($500.00.) 

FOrRTH— I  give  and  bequeath  to  Mrs.  Hall, 
the  daughter  of  said  Luther  Grant,  the  sum  of 
Five  Hmidred  Dollars  ($500.00). 

FIFTH — I  give  and  bequeath  to  my  neyilu'w, 
Charley  Grant,  the  sum  of  Five  Hundred  Dollars 
($500.00),  to  be  used  by  him  in  the  purchase  of 
a  home. 

SIXTH — I  give  and  bequeath  to  Fanny  Grant, 
widow  of  Halbert  Grant,  the  Sum  of  Two  Hundred 
Dollars  ($200.00.) 

SE\TilNTH— I  give  and  bequeath  to  my  old 
neighbors  and  friends,  James  Robinson  and  wife, 
of  Bellair,  Illinois,  the  sum  of  Five  Hundred  Dol- 
lars ($500.00.) 

EIGHTH— I  give  and  bequeath  to  the  Cenie- 
tery,  where  my  father  and  relatives  are  buried, 
located  near  East  Pharsalia,  Chenango  County 
X"ew  York,  the  sum  of  One  Hundred  Dollars 
($100.00,)  to  clean  up  said  Cemetery. 
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NINTH — I  sivc,  devise  and  bequeath,  all  of 
the  balance  and  residue  of  my  property  of  eveiT 
kind  and  character  and  wherever  situateel  to  my 
druA'hter,  Bertha  YaAev,  to  bo  her  absolute  prop- 
erty. 

LASTLY — I  hereby  nominate,  and  appoint 
niv  friend,  Georo-e  G.  Robertson,  to  be  the  Execu- 
tor of  this  my  LAST  WILL  AND  TESTAMENT, 
hereby  revoking-  all  foimer  wills  by  me  made . 

IN  WITNT.SS  WHEREOF,  I  have  hereunto 
set  my  hand  and  (SEAL)'  seal  the  3rd  day  of 
April,  in  the  year  of  our  Lord,  One  Thousand 
Nine  Hundred  Twenty-Two. 

0.  B.  Grant. 
The  deceased  left  survivin.i;-  him  his  daughter,  Bertha 
Yager  the  appellee,  his  sole  and  only  heir,  who  is  the 
residuary  legatee  in  his  will. 

The  appellant  George  G.  Robertson,  v.dio  is 
named  in  the  will  as  executor,  filed  a  petition  in  the 
county  court  of  Clark  county  for  the  probate  of  the 
will;  whereupon  the  appellee  as  the  sole  heir  of  the 
deceased  and  residuary  legatee  in  his  will,  filed  objec- 
tions in  the  county  court  to  the  probate  of  the  will, 
which  objections  were  overruled,  and  an  order  was 
made  probating  the  will.  From  the  order  probating 
the  will  an  appeal  was  takeii  to  the  circuit  court.  . 
Upon  the  hearing  in  the  circuit  court  additional  objec- 
tions were  filed  by  the  appellee.  There  was  a  hearing 
in  the  circuit  court  upon  the  appellee's  objections;  and 
the  evidence  taken  at  the  hearing  discloses,  that  all 
the  parties  in  interest  in  tlie  property  disposed  of  by 
the  will,  the  legatees  and  devisees,  had  agreed  to  ac- 
cept the  portions  of  the  Estate  bequeathed  to  them, 
from  the  appellee  as  the  sole  heir  and  residuary  lega- 
tee; and  that  subsequently  in  accordance  with  said 
agreement,  the  appellee  ijaid  all  the  legacies  and  be- 
quests' required  to  be  paid  under  the  provisions  of 
the  will;  and  that  she  had  also  paid  the  funeral  ex- 
penses and  all  debts  and  claims  against  the  estate  of 
the  deceased,  including  the  federal  inheritance  tax; 
and  had  made  arrangements  also  to  pay  the  state  in- 
heritance tax  when  the  amount  thereof  Avas  ascertain- 
ed by  the  attorney  general.  The  evidence  also 
shows,  that  prior  to  his  death  the  deceased  had  pi.  eed 
Page  2 


his  entire  estate  in  the  possession  and  nnder  the  con- 
trol of  t]u>  ayjix'llee;  and  it  was  in  lier  possession  and 
her  control  at  the  time  of  filing-  the  petition. 

In  this  state  of  the  record,  it  is  apparent  that  all 
the  in'ovisions  of  the  will  of  the  deceased  concerning 
his  property  and  estate  had  been  carried  into  efTect. 
That  all  the  debts  and  claims  a^'ainst  the  estate  of 
the  deceaseil  had  been  paid,  as  well  as  the  federal  in- 
lieritance  tax,  by  the  sole  heir  and  residuary  legatee; 
there  was  therefore  no  necessity  for  administration  of 
the  estate  of  the  deceased;  and  th6  probating  of  the 
will,  and  issuing  of  letters  testamentary  to  the  peti- 
tioner, would  have  been  a  work  of  supererogation, 
which  would  merely  result  in  going  thru  a  useless  form 
and  for  the  sole  benefit  of  the  petitioner,  Avho  would 
therebj^  earn  certain  connnissions  as  executor;  and 
the  commission  which  the  petitioner  might  claim,  as 
well  as  the  additional  costs  of  administration  incurred 
thereby,  would  have  to  be  borne  by  the  appellee  as 
residuary  legatee .  It  has  been  repeatedly  held,  that 
\mder  these  circumstances  administration  should  not 
be  granted  on  estates.  Lewis  v.  Lyons  13  111.  117;  Ab- 
bott v.  The  People  10  111.  App.  66;  The  People  v.  Ab- 
bott 105  111.  588;  Moore  v.  Brandenbiirg4,40  111  232. 
And  we  are  of  opinion,  that  the  principle  upheld  in 
Cede  V.  Cole  292  111.  154  applies  to  the  present  case. 
It  was  there  held,  that  the  devisees  under  a  will  may 
enter  into  a  contract  with  reference  to  the  property 
devised  to  them,  and  such  a  contract  supercedes  the 
Avill,  and  the  will  is  thereby  set  aside;  and  the  prop- 
erty becomes  interstate  property;  and  is  sub.iect  to 
the  control  and  disposal  of  the  devisees  the  same  as 
if  it  were  interstate  property;  and  that  the  probate 
of  the  will  therefore  becomes  uimecessary . 

For  the  reasons  stated,  the  order  of  the  circuit 
court  is  affirmed. 
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General  No.  7938  Agenda  No.  10 

October  Term  1925 
Eiclaarcl  H.  Jolmson,  Appellee  ^  jt^ 

V. 

Illinois  Power  Company,  Appellant 
Appeal  from  Sans'amon . 

NIEHAUS,  PJ. 

This  case  involves  an  appeal  from  a  judgment  of 
$5000.00,  which  was  recovered  a.i!,-ainst  the  appellant, 
Illinois  Power  Company,  by  the  appellee,  Richard  H. 
Johnson,  in  the  circuit  court  of  San^-amon  county. 
The  amount  recovered  is  for  dama.2;es  alles^-ed  to  have 
been  sustained  by  the  appellee  for  personal  injuries, 
and  for  the  destruction  of  his  automobile,  in  conse- 
quence of  the  alle,a,-ed  negligence  of  the  servants  of 
appellant  in  the  operation  of  its  street  car  line  in  the 
city  of  Spriusfield .  The  allegation  of  negligence  upon 
which  any  verdict  could  be  rendered  for  the  appellee 
declaration  is,  'that  the  appellant  by  its  servants  left 
a  loaded  cinder  car  standing  on  a  switch  connected 
with  its  main  tracks,  on  South  Grand  Boulevard,  irj 
the  night  time;  and  that  the  appellant  failed  to  notify 
the  appellee  and  others  using  South  Grand  Boulevard, 
by  the  use  of  lights  or  other  means',  of  the  presence 
and  location  of  the  cinder  car,  and  work  cars  stand- 
ing on  the  switch  track  upon  the  said  South  Grand 
Boulevard;  and  that  the  appellee  while  driving  his 
automobile  in  the  night  time,  and  while  in  the  exer- 
cise or  reasonable  care  and  caution  for  his  own  safety, 
collided  with  said  obstruction  and  was  thereby  dam- 
aged.' 

It  is  the  contention  of  the  appellant  on  appeal, 
that  there  is  no  legal  evidence  in  the  record  upon 
which  any  verdict  could  be  rendered  tor  the  appellant 
and  that  therefore  the  court  should  have  directed  a 
verdict  for  the  appellant.  It  is  also  contended  that 
the  verdict  is  manifestly  against  the  weight  of  the 
evidence;  and  that  improper  instructions  were  given: 
and  that  proper  instructions  for  the  appellant  were 
refused . 
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The  testimony  ,0i  the  appellee,  poriceriiin,2:  the 
collision  of  his  automobile  with  the  cinder  car  in  ques- 
tion, is  as  follovrs:  "On  the  ni,i;iit  of  the  21st  of  Feb- 
ruary, about  eis'ht  o'clock  in  the  evening-,  I  drove 
down  town  in  my  automobile,  a  seven  passenger  Har- 
mon, which  I  bought  in  May  1921,  and  drove  until 
the  night  it  burned  up,  February  22nd.  I  don't  re- 
member the  time  I  left  home;  drove  on  Park  Avenue 
to  South  Grand,  then  to  Fourth  or  Fifth  street;  there 
was  no  one  with  me;  when  I  got  down  town  I  made 
several  calls  at  the  clubs  and  the  hotel;  I  think  that 
is  about  all  I  can  say;  had  no  special  business,  just 
came  down  to  visit  vv'ith  friends;  started  home  about 
one  o'clock;  it  seems  to  me  as  though  it  was  quite 
damp  and  a  steamy,  cold,  nasty  night;  a  typical  Feb- 
ruary night;  I  v>'ent  out  on  Fourth  or  Fifth  street  to 
South  Grand  Avenue,  and  then  west  on  the  avenue  to 
where  the  accident  happened;  there  was  no  one  -with 
me;  after  I  turned  the  corner  to  go  west  in  South 
Grand  Avenue,  and  across  the  Alton  tracks,  I  met 
two  or  three  automobiles  coming  in  the  opposite  direc- 
tion; was  going  along  on  my  way  home  when  the  first 
thing  I  noticed  was  a  dark  object  loomed  up  in  front 
of  me.  ■'***  I  am  familiar  vvith  the  speed  of  an  auto- 
mobile; when  I  saw  the  object  which  I  struck,  I  was 
driving  about  fifteen  miles  an  hour;  was  north  of  the 
car  track  on  the  right  hand  side  of  the  street;  pos- 
sibly my  left  wheels  were  inside  the  rail,  but  I  doubt 
it ;  I  followed  the  center  of  the  street  because  the  pave- 
ment between  the  loop  vvhere  the  cars  pass  is  very 
rough,  and  I  wanted  to  avoid  these  holes;  I  had  driven 
that  street  every  day  and  evening  for  a  long  time,  and 
wanted  to  keep  out  of  them;  for  that  reason,  1  kept 
the  center  of  the  street;  had  headlights  in  front  of  my 
automobile;  my  headlights  would  probably  throw  a 
light  twenty  to  thirty  feet;  as  I  drove  west  in  South 
Grand  Avenue,  I  saw  other  automobiles  driving  in  the 
opposite  direction,  coming  towards  me;  didn't  notice 
any  going  in  the  direction  I  was  driving;  passed  two 
or  three  cars  in  the  o]jposite  direction,  from  the  time 
I  turned  into  West  Grand  Avenue  until  I  had  the 
accident . 
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My  attention  Avas  first  atti-acted  to  a  dark 
object  as  I  drove  along  when  the  li.o'hts  shown  on  it, 
not  over  twenty  or  twenty-five  feet  from  my  car, 
wehn  my  li.2,hts  flashed  on  it;  didn't  liave  very  much 
time  to  do  anj'thine,' ;  tried  to  avoid  it  by  turniug"  my 
car  quickly  to  the  left;  didn't  have  time  to  put  my 
feet  on  the  brake,  but  had  hold  ofthe  wheel  and  tried 
to  dodge  it,  and  I  almost  missed  it;  the  rioht  side  of 
my  automobile  struck  the  left  hand  back  corner  of  the 
car,  probably  two  or  three  feet — I  don't  know  what 
happened  after  that;  the  next  thin.o-  I  knew,  I  Avas 
terribly  shocked,  and  thought  I  Avas  scalded  or  burn- 
ing up;  I  got  out  of  the  car  on  the  right  side,  next 
to  the  side  Avalk,  after  groping  around  in  the  dark  and 
suffering  pain  and  agonv,  I  met  one  of  the  street  car 
employees  and  talked  Avith  him;  he  asked  me  Avhat 
happened,  and  I  couldn't  ansAver  at  first,  then  I  said, 
'don't  you  see  what  happened?  I  hit  the  street  car.' 
He  said,  'hoAv  did  you  happen  to  hit  it?'  And  I  said, 
'there  is  no  light  on  it;  coming  along  here  in  the 
darkness,  and  the  car  out  here  Avith  no  light  on  it,  1 
hit  it. '  The  employee  disappeared  for  a  fcAv  minutes, 
and  came  back  and  said,  'Avhy,  there  is  a  light  on  it,' 
and  said,  'can't  you  see  it?'  And  I  said,  'yes,  I  can 
see  it  noAv . '  He  Avent  up  and  turned  it  on .  I  said, 
'I  can  see  it  noAV,  but  it  wasn't  there  before'  ****  "As 
I  approached  this  car,  immediately  before  the  collis- 
ion, there  Avas  no  light  of  any  kind,  either  red  light  or 
bright  light,  or  light  of  any  color;  I  don't  mean  pass- 
ing automobiles,  but  no  light  along  the  street  or  on 
the  motor  or  cinder  car.  There  are  electric  lights 
along  the  bonleA"ard,  but  they  Averen't  lit;  there  Avere 
lights  doAvn  toAvn  and  lights  probably  farther  east  on 
South  Grand  Avenue . ' ' 

The  testimony  of  the  appellee  is,  apparently  cor- 
roborated by  Carl  H.  Elshoff,  concerning  the  condi- 
tion of  the  street  with  reference  to  lights.  Elshoff 
lived  in  the  immediate  A'icinity  of  the  place  Avhere 
the  collision  occurred;  his  testimony  on  this 
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point  is'  as 
follows:  "I  was  at  home  on  the  ni,i>,iit  of  Fobruary 
21st,  and  on  tlie  early  mornin.o-  of  the  22nd,  1922,  and 
I  was  awakened  early  in  the  mornin.a,'  by  the  blowing 
of  a  horn;  the  noise  was  similar  to  the  noise  of  the 
horn  on  my  car.  I  got  up  and  went  to  my  back  win- 
dow; I  looked  at  the  g-ara.e;e  and  saw  there  was  noth- 
ing there,  and  came  to  the  front  window,  and  discov- 
ered that  the  noise  was  coming  from  a  point  directly 
soutli  of  my  honse.  At  that  time  I  was  unable  to  see 
anything;  and  the  condition  of  where  this  sound  came 
from  was  very  dark.  I  stood  there  a  short  period  of 
time  and  then  this  horn  stopped  blowing;  I  heard 
some  loud  talking,  and  the  lights  of  a  street  car  were 
lighted;  sometime  after  some  object  broke  into  flame; 
I  could  not  tell  what  it  Avas.  The  street  car  which  I 
referred  to  was  not  lighted  when  I  first  look  out; 
the  lights  came  on  sometime  afterwards.  ''■■*''  I 
could  tell  from  the  lights  of  the  street  car  that  it  was 
a  street  car.  I  am  familiar  with  South  Grand  Boule- 
vard and  the  street  lights  there .  There  were  no  street 
lights  burning  at  the  place  or  in  the  immediate  vicini- 
ty of  Avhere  this  horn  was  blowing  that  I  could  see. 
There  was  nothing  to  prevent  my  seeing  the  street 
lights  if  they  had  been  burning." 

This  testimony  of  appellee  and  the  vrltness  EJs- 
hoff  was  directly  contradicted  by  Floyd  Buskirk  and 
J.  H.  Prince,  two  of  appellants'  employees,  who  had 
charge  of  the  work  car  and  cinder  ear  referred  to, 
which  were  standing  on  the  switch.  Prince,  who  was 
a  car  operator,  testified,  that  onthe  night  in  question, 
he  started  with  the  cars  from  the  power  house  on 
Eleventh  and  Capitol  Avenue,  about  one  thirty  in  the 
morning,  with  the  motor  car  in  the  lead,  and  was  pull- 
ing the  cinder  car;  which  was  the  relative  position  of 
the  two  cars  all  tlie  way  out  to  the  switch  on  South 
Grand  Avenue.  That  when  they  got  on  the  switch 
track  on  South  Grand  Avenue,  they  pulled  in  on  the 
north  side  of  the  switch,  opposite  the  boulevard  light, 
to  see  to  uncouple;  that  he  could  see  the  boulevard 
lights  all  along  the  stre(^t  about  fifty  feet 
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aiJart,  and 
that  there  were  three  h'slitei.l  and  bnrnin.a,-  in  the  block 
Avherethe  collision  occurred.  That  there  was  a  head 
li.a,'ht  on  both  ends  of  the  motor  car;  and  that  both 
were  bnrnins  at  that  time;  tliat  there  was  a  cluster  of 
li;*;hts  inside  of  the  cab  near  the  front  end,  one  right 
near  the  middle,  and  one  set  onthe  far  end  of  the  cab ; 
and  that  every  lig'ht  was  biirnins.  That  there  was  a 
red  liA'ht  on  the  back  end  of  the:  cinder  car.  That  in  ad- 
dition to  that  conductor  Buskirk  carried  a  regular 
railroad  lantern;  it  was  a  white  light  and  regular 
signal  oil  was  used  in  it.  Floyd  Buskirk,  the  conduc- 
tor I'eferred  to,  also  testified,  that  the  boulevard  lights 
in  the  vicinity  of  the  collision  were  burning;  that  there 
was  a  head  light  on  each  end  of  the  motor  car,  on  the 
platform;  and  that  tiicre  were  three  clusters  of  lights 
in  the  cab,  one  in  the  center  and  one  at  each  end;  and 
that  there  was  a  red  light  on  the  rear  end  of  the  cinder 
car,  just  a  common  red  lantern;  and  that  he  carried  a 
Wabash  railroad  lantern.  That  after  they  got  to  the 
switch,  with  the  cars,  he  took  a  block  of  wood  oil'  of 
the  motor  car,  and  put  it  under  the  front  end  of  the 
cinder  car;  and  then  uncoupled  the  two  cars.  That  Mr. 
Prince  went  to  the  west  end  of  the  switch,  backed 
through  the  east  end,  and  then  coupled  on  the  load 
of  cinders .  That  in  the  mean  time,  he  changed  the  red 
light  fro  mthe  back  of  the  cinder  car  to  the  front.  He 
testified  further,  "after  I  had  changed,  I  walked  to 
the  end  where  w"e  were  to  couple  on,  and  stood  there 
waiting  for  Mr.  Piince  to  come  up.  After  he  cam'> 
up,  the  cinder  car  was  on  the  west  end  of  the  motor 
car.  Up  iintil  then  I  hadn't  noticed  anything  out  of 
the  ordinary.  I  recoupled  the  two  cars,  got  the  block 
of  wood  I  had  placed  imder  the  wheel  of  the  cinder 
car,  tossed  it  up  on  the  motor  car.  I  heard  a  roar,  and 
as  I  started  to  get  up  on  the  motor  car,  there  was  a 
crash .  An  automobile  had  started  to  blow  with  the 
crash.  Mr.  Prince  and  I  walked  back  to  the  automo- 
bile; it  was  a  seven  passenger  Marmon  car.  "  He  also 
testified  that  the  v.'eather  was  clear,  no  fog  or  mist  of 
any  kind;  and  the  pavement  was  dry. 
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It  is  aiTparent  in  tliis  state  of  the  record,  and  in 
view  of  the  testinioP-V  of  these  witness,  that  the  convt 
did  not  err  in  refiisinj^-  to  direct  a  verdict  for  the  an- 
pellant.  Concernin.a;  appellant's  contention  that  the 
verdict  of  the  jury  is  manifestly  against  tlie  wei^'ht 
of  the  evidence,  it  may  be  said,  that  in  this  case  the 
determination  of  that  question  involved  passin.a;  on 
the  credibility  of  the  witnesses',  which  is  for  the  .inry. 
The  jury  was  in  the  best  position  to  determine  wheth- 
of  the  appellee  an  dhis  witnesses  told  the  trutli  con- 
cernin.£;'  the  controverted  matters  of  fact,  or  the  wit- 
nesses for  the  appellant,  by  applj^in.c;  the  usual  and 
natural  tests,  and  considerina;  the  testinion3^  in  con- 
nection with  all  the  other  evidence  in  the  case.  Noth- 
in.t;-  is  disclosed  in  the  record  whicii  would  justify  this 
court  in  holdins-,  that  the  jury  should  have  believed 
the  testimony  of  appellant's  witnesses,  rather  than 
the  testimony  of  the  appellee,  and  his  witnesses. 
Where  the  determination  of  the  question,  whether 
the  verdict  is  against  the  manifest  weight  of  the  evi- 
dence depends  on  adjudgin.o-  the  matter  of  the  cred- 
ibility of  witnesses  who  testify  in  contradiction  of  one 
another,  the  determination  of  that  matter  by  the  yavy 
should  not  be  set  aside,  miless  there  is  reason  to  be- 
lieve, that  the  deliberations  of  the  jury  were  affected 
to  some  extent  at  least  by  prejudice  or  passion.  Gar- 
des V.  Niemeyer  193  111  App.  574;  Ryan  v.  Harty 
200  111.  470. 

Error  is  assigned  also  on  the  giving  of  the  fourtli 
instruction  for  the  appellee,  which  relates  to  damages . 
This  instruction  is  criticised  because  it  is  claimed, 
that  it  does  not  confine  the  jury  to  the  evidence,  in  es- 
timating damages.  We  do  not  find  this  to  be  the  pur- 
port of  the  instruction;  its  apparent  purpose  was 
merely  to  inform  the  jury,  that  if  thej'  believed  from 
a  preponderance  of  the  evidence,  that  the  plaintiff 
was  entitled  to  recover  damages  for  personal  injuries, 
and  damages  for  injuries  to  his  automobile,  that  the 
jury  might  add  thetwo  items  together,  and  fix  one 
entire  amount  by  their  verdict.  Complaint  is'  made 
about  the  refusal  of  certain  instructions.  We  are  of 
opinion 
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that  these  instructions  were  properly  re- 
fused. The  only  matters  contained  in  the  refused  in- 
structions, Avhich  appear  to  be  pertinent  to  the  issues, 
relate  to  the  care  to  be  exercised  by  the  appellee ;  these 
matters  were  defined  in  other  instructions,  given  for 
appellant.   The  given  instructions  for  the  appellant 
correctly  and  clearly  covered  all  the  questions  of  law 
properly  pertinent  to  appellant's  defense.       The  am- 
ount of  damages  fixed  by  the  jury  was  warranted  un- 
der the  evidence,  and  does  not  appear  to  be  excessive . 
For  the  reasons  stated,  the  judgment  is  af finned. 
Judgment  Affirmed . 
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General  No.  7942. 

October  Term, 
A.  F.  Loehr  et  al,  Appellants 

#  4  *>  T  4«  654 

p.  H.  Slmttlewortli,  Appellee.      -^  ^L  .^^    ^^^^»      "^  't-*' -». 
Aijpeal  from  Maeoui^in 
NISHAUS,  P.J. 

In  this  case  the  appellants,  Adolph  P.  Loehr, 
Mrs.  Pauline  Sunnan,  Mrs.  Matilda  Johnson,  Mrs. 
Ida  Schreiver  and  Theresa  E.  Loehr,  brought  suit  to 
recover  a  balance  of  rent  claimed  to  be  due  from  the 
appellee  P.  H.  Shuttleworth,  for  certain  premises, 
namely,  a  double  store  in  the  Loehr  Buildins',  located 
in  the  City  of  Carlinville. 

The  case  was  tried  by  the  court  without  the  inter- 
vention of  a  jury;  and  after  hearing  the  evidence,  the 
court  found  the  issues  in  favor  of  the  apixdlee,  and 
entered  judAinent  in  bar  against  the  claim  of  appell- 
ants'. This  appeal  is  prayed  from  the  .iudsment. 

It  appears  from  the  evidence,  that  the  appellee 
leased  the  premiss  referred  to  for  a  term  besinnin^- 
January  1,  1924,  and  ndint>-  December  31,  1928.  The 
amount  of  rent  agreed  on  was  $2700.00  for  the  year 
1924,  payable  $225.00  monthly  in  advance;  and  $3000 
for  each  succeeding  year,  payable  $250.00  monthly  in 
advance.  The  appellee  used  the  premises  for  a  0  and 
10  cent  store.  At  the  time  the  lease  was  made,  the  Stan- 
dard Oil  Company  operated  two  coal  mines  near  Car- 
linville, know  as  the  'Berry  mine'  and  the  Shoper 
mine;'  and  the  lease  contains  a  provision  with  refer- 
ence to  the  operation  of  the  mines.  There  is  a  clause 
Avhich  provides,  that  the  monthly  rental  to  be  paid  by 
the  appellee  to  the  appellants',  shall  be  $200.00  per 
month,  when  a  "strike"  or  "lockout"  occurs  and  con- 
tiues;  another  provision  has  reference  to  the  amount 
to  be  paid,  in  case  the  mines  should  be  permanently 
shut  down.  The  latter  provision  is'  as  follows:  "That, 
should  the  said  mines  be  shut  down 
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IX'iinauently,  and 
lcii'.a,-e  scale  coal  production,  as  now  belns^-  carried  on, 
andi  in  jirocess  of  continuina,'  in  this'  vicinitj',  be  at  an 
end  at  any  time  durin.a,-  the  life  of  this  lease,  then  and 
in  that  case,  this  fact  bein^-  o-enerally  recognized,  the 
nionthhy  rental  to  be  paid  by  the  party  of  the  second 
part  to  the  party  of  the  first  part,  shall  be  reduced 
to  One  Hundred  and  Fifty  Dollars  ($150.00)  per 
month . ' ' 

The  exidence  shows'  thai  the  mines  in  question 
were  shut  down  November  20,  192o;  but  not  on  ac- 
count of  any  strike  or  lockout,  nor  because  of  any 
disagreement  between  the  operator  and  the  miners. 
The  shut  down  continued  until  May  1  following,  when 
the  Shoper  mine  resumed  operations,  and  has'  since 
continued  to  operate;  and  at  the  time  of  tiie  trial,  was 
employing  about  600  men,  and  prodiicing  about  4000 
tons  of  coal  per  day.  About  Janirary  1,  1924,  after  the 
mines  had  shut  down,  the  appellee  insisted,  that  the 
monthly  rental  had  been  reduced  to  $150.00  per 
month,  under  the  provisions  of  the  lease,  because  ap- 
parently there  had  been  a  permanent  shut  down  of 
the  mines,  and  made  out  a  check  for  that  amount,  to 
pay  the  appellant,  A.  P.  Loelir,  the  rent  he  claimed 
Avas  due  to  Februarj-  1 .  The  appellant  at  first  refused 
to  accept  the  check;  but  finally  accepted  it,  insisting 
that  Avas  only  a  partial  payment  of  tlie  amount  of  rent 
due;  and  gave  the  appellee  a  receipt  to  that  effect. 
The  check  given  in  payment  of  the  rent,  had  a  nota- 
tion written  in  the  corner  on  the  margin  of  the  clieck, 
"Rent  to  February  1st."  In  the  same  manner  checks 
were  made  out  by  tlie  appellee  for  the  succeeding 
months  of  February,  Mjarch  and  April,  with  the  same 
notation,  and  accepted  by  the  appellant  in  the  same 
way  giving  receipts  acknowledging  partial  payment 
only.  On  May  1,  when  the  Shoper  mine  resumed  oper- 
ations, the  appellee  again  made  out  a  check  for  the 
full  amount,  $225.00,  which  he  paid  to  the  appellant 
for  the  month  of  May. 

The  controversj'  in  the  case  concerns  the  con- 
struction to  be  given  that  provision  of  tlie  lease  in 
reference  to  a  permanent 
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shut  do\vii  of  the  mines. 
It  is  insisted  by  the  aijpelloe,  that  because  the  mines 
at  the  time  they  were  shut  down,  had  ceased  opera- 
tion indefinitely,  from  a  legal  stand]Doint  it  amounted 
to  a  permanent  shut  down  of  the  mines.  We  cannot 
agree  with  this  contention;  it  is  evident  that  the  clos- 
iuft-  of  the  mines  was'  not  permanent,  inasmuch  as  the 
Shoper  mine  resumed  operations  after  a  period  of 
about  five  months,  and  continued  operatin.o'  thereafter 
on  an  increasing'  large  scale.  This  is  of  itself  a  com- 
plete refutation  of  the  appellee's  position  and  claim, 
of  the  permanency  of  the  shut  down.  But  it  is  also 
contended,  that  the  appellant  Loehr  accepted  the 
checks  for  $150.00  as  a  payment  in  full  of  rent  due 
respectively  for  the  months  of  Januaiw,  Februaiy, 
Mai'ch  and  April,  1924,  inasmuch  as  the  checks  had 
notation  on  the  margin  referred  to;  and  that  his  ac- 
ceptance of  the  checks  therefore  amounted  to  an  ack- 
nowledgement, of  full  payment  of  rent  due  for  the  res- 
pective months.  The  evidence  however,  is  clearly  to 
the  effect  that  appellant  ahvays  insisted,  that  he  Avas 
not  receiving  the  full  amount  of  rent  due,  and  made 
his  receipts'  to  show  that  he  was  receiving  partial  pay- 
ments only  for  the  months  in  question.  The  receipts 
given  by  the  appellant  at  the  time  he  received  the 
checks,  were  parts  of  the  same  transaction  and  must 
be  considered  with  the  notations  on  the  cliecks.  And 
considered  in  this  way,  no  presumption  could  arise 
that  the  appellant  accepted  the  checks  as  full  pay- 
ments of  the  rent  due.  Moreover,  the  notations  on  the 
checks  do  not  expressly  import  payment  in  full  for 
the  months  in  question,  although  in  the  absence  of 
qualifying  evidence,  such  an  inference  could  property 
be  drawn. 

For  the  reasons  stated,  we  are  of  opinion  that  the 
provision  of  the  lease  referred  to,  under  the  evidence 
in  the  record,  did  not  go  into  eifect;  and  that  appellee 
was  not  entitled  to  claim  a  reduction  of  rent  on  that 
account;  and  that  appellants  are  not  estopped  in  ac- 
cepting the  checks  z'eferred  to,  from  recovering  the 
balance  due  in  accordance  with  the  terms  of  the  lease. 
The  judgment  is  therefore  reversed,   and  the  cause 

remanded . 

Reversed  and  remanded. 
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General  No.   7939  Agenda  41. 

October  Term,  1925 

Thomas  Morris,  Appellee . 

vs. 

Fort  Dearborn  Casualty  Underwriters,  Appellant. 

Appeal  from  the  Circuit  Court  of  Fulton  County. 

CEOW,  J. 

Thomas  Morris,  appellee,  brouffht  an  action  in 
assumpsit  against  appellant,  on  an  insurance  policy, 
indemnifyinft-  him  a.o-ainst  loss  of  an  automobile  by 
theft,  as  ^ve  gather  from  the  briefs  filed.  On  trial  by 
jury,  after  all  the  evidence  was  in,  the  court  directed 
a  verdict  in  favor  of  ijlaintiff  for  if^lSOO.  Defendant's 
motion  for  a  new  trial  having-  been  overraled,  .iudg- 
ment  was  rendered  for  plaintiff  against  defendant  and. 
for  costs.  Defendant  brings  the  record  by  appeal  to 
this  court  seeking  a  reversal  of  the  .iudgment.  It  as- 
signs as  errors  admission  of  improper  evidence;  re- 
jecting proper  evidence  for  appellant;  improper  res- 
triction of  cross'-esamination  by  counsel  for  appellant; 
allowing  motion  for  directed  verdict  for  appellee ;  the 
verdict  is  contrarv  to  the  evidence,  to  the  law,  and  to 
the  law  and  the  evidence . 

Tlie  abstract  of  the  record  consists  of  twelve  pages 
the  assignment  of  errors  occupying  the  twelfth  page. 
As  indicated  by  the  marginal  numerals  the  record  con- 
sists of  126  pages.  Unless  some  matter  in  the  record  is 
omitted  entirely  from  the  abstract,  the  declaration  oc- 
cupies p.ages  6  to  27  of  the  record,  though  abstracted 
on  one  third  of  a  page.  Pleas,  additional  pleas,  and 
amended  additional  pleas,  demurrers,  replications  and 
rejoinders  occupying  pages  28  to  53  of  the  record,  as 
shown  by  the  marginal  numerals,  are  abstracted  in 
little  more  than  two  pages . 

While  the  whole  controversy  depends  upon  the 
respective  contentions  of  the  parties  embraced  in  their 
pleadings,  we  can  only  know  what  those  contentions 
were  by  going  to  the  pages  of  the  transcript  as  in- 
dexed. Objections  to  evidence  made  throughout  the 
trial  could  only  be  determined  by  the  presiding  judge 
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rof(n'ence  to  tlie  issnos  made  by  tlie  pleadin.2,-s. 
Whether  he  ruled  properly  or  impropeiiy  we  cannot 
say  on  account  of  the  condition  of  tlie  abstract.  What 
the  controversy  really  vras,  and  v^dlC'ther  ri.a.-htly  deter- 
mined, we  cannot  from  the  abstract  even  conjecture. 
The  trial  judse  had  the  ijleadinss  before  him,  and  all 
presumptions  are  indul,c,'ed  in  favor  of  correct  rulino's 
and  jud.i^-ment  until  the  contrary  is  manifest  on  appeal 
in  the  manner  prescribed  by  law. 

The  basis  for  these  observations  is  rule  22  of  Rules 
of  Practice  of  this  court  adopted  imrsuant  to  statu- 
tory authority: 

"In  all  cases,  tlie  party  brin,i>ino-  a  cause  into 
this  court  shall  furnish  a  complete  abstract  or 
abrid.io-ment  of  the  record  therein,  referrin.s?  to  the 
appropriate  pag'es  of  the  record  by  nimierals  on 
the  margin,  and  shall  cause  such  abstracts  to  be 
printed  in  a  neat  and  workmanlike  manner****. 
The  abstract  m^^st  contain  a  complete  index,  al- 
l}Iiabetically  arran.a'ed,  Rivino^  the  pa.^e  where 
each  pleading-,  exhibit  or  other  document  may  be 
found,  with  the  name  of  the  witnesses  and  the 
pages  of  their  direct,  cross  and  redirect  examina- 
tion . 

"The  defendant's  counsel  shall  be  permitted 
if  not  satisfied  with  the  abstract  or  abridKinent 
furnish.ed  by  plaintiff's  counsel,  to  furnish  such 
further  abstract  as  he  shall  deenr  necessary  to  a 
full  understandins'  of  the  merits  of  the  case. 

"The  index  must  give  not  only  the  number 
of  each  exhibit  and  documents  in  evidence,  but 
must  also  describe  it  by  its  character,  parties, 
data,  etc.,  so  as  to  distinguish  it  from  every  other 
exhibit  or  ducument  in  the  record . ' ' 

The  abstract  filed  here  complies  in  no  respect  with 
the  rule.  It  is  a  mere  index  to  the  record.  Tlic  )nir- 
pose  of  the  printed  abstract  or  abridgment  is  to  ob- 
viate the  labor  necessary  to  an  examination,  of  the 
unabridged  record.  Statements  in  briefs  are  not  ab- 
stracts and  will  not  be  allowed  to  take  the  place  of 
an  abstract.  Enough  must  be  printed  in  the  abstract 
to  present  the  exact  points  for  decision.  If  not,  the 
judgment  below  will  be  affirmed,  grounds  for  reversal 
not  appearing. 

We  are  not  without  the  guidance  of  authority  in 

this  conclusion .  Beg-inning  more  than  sixty  years  ago, 

in  KeUehr  v.  Tisdal,  2.S  111.  ,354,  the  Supreme  Court 

threatened  to  refuse  to  review  cases  thereafter  unless 

the  abstract  should  be  sufficient  to  present  the  iwint 

upon  which  error  is  alleged.       Four  years'  later  the 

threat  was  repeated  in  Shackelford  v.  Bailey,  .35  111. 

387, 
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ill  ail  o])inioii  written  by  Mr.  Justice  Breese, 
who  wrote  the  opinion  in  the  iirevious  case.  In  Eood- 
YlQv.sb  v.  Christian,  15S  111.  137.  the  conrt  aviplied  the 
rule  as  to  the  necssity  of  a  full  aljstraet  in  decidinsi,- 
the  ease  upon  complaint  of  erroneous  instructions.. 
Tlie  court  refused  to  examine  them  for  the  reason 
they  were  not  abstracted.  In  City  Electric  Ry .  v. 
Jones,  161  111.  47,  Yir.  Justice  Cartwright  si)eakin.2,- 
for  the  court  said: 

"Everything  on  which  error  is  assig-ned  must 
appear  in  the  abstract,  and  since  none  of  the  in- 
structions given  or  refused  so  appear,  neither  this 
court  nor  the  Appellate  Court  could  be  asked  to 
consider  the  giviiii;-  of  instructions  complained 
of." 
In  Gibler  v  .  Mattoon,  167  111    IS,  it  is  said. 

"We  cannot  reverse  a  judgment  at  the  in- 
stance of  one  who,  so  far  as  we  can  see,  has  no  in- 
terest in  the  matter.  Nor  are  \\e  called  upon  to 
explore  the  record  to  find  the  alleged  technical 
errors  to  sustain  the  assignment  of  errors  as  to 
the  first  mentioned  eleven  plaintiff's  in  error  and 
to  pick  out  the  tracts  owned  by  them,  if  any.**'"' 
It  is  the  duty  of  parties  bringino-  cases  here  fov 
review  to  prepare  and  file  complete  abstract^3  of 
the  record  in  accordance  Avith  the  rules,  and  such 
abstracts  as  we  can  safely  rely  upon.  It  is  not  our 
clutv  to  perform  this  work  of  counsel,  Tvliich,_  in 
detail,  as  to  them  is  inconsiderable,  but  when  im- 
posed upon  us,  is  in  the  aggregate  extremely  liur- 
densome.  It  is  not  meant  to  be  said  the  record  is 
voluminous  in  this  case  or  that  the  abstract  ^is 
deficient  in  other  respects  not  mentioned,  but  the 
rule  is  the  same  in  all  cases  and  should  not  he  re- 
laxed. The  point  is  raised  by  defendant  m  error 
that  under  the  assignment  of  errors  as  made,  and 
from  the  record  as  abstracted,  no_  error  authoriz- 
ing a  reversal  appears  and  this  point  must  b;  sus- 
tained. No  error  appearing  the  judgment  is  ar- 
firmed . ' ' 

In  PhiUips  v.  Beniield,  249  111.  139,  the  court  re- 
fusing to  review  the  case  on  error  affirmed  tlie  decree 
of  the  circuit  court,  saying: 

"As  the  errors'  assigned  upon  the  record  are 
not  made  to  appear  by  the  abstract  of  the  record 
filed  in  this  case,  the  decree  of  the  circuit  court  aviU 
be  affirmed. " 

Many  decisions  of  the  different  Appellate  Courts 
might  be  cited  to  like  effect,  but  we  prefer  to  rest  our 
judgment  upon  the  authoritative  expressions  of  tha 
Supreme  Court,  many  more  of  which  exist .  Tlie  want 
of  a  proper  abstract  is  not  raised  by  appellee.  But 
supported  by  numerous  decisions  Ave  make  the  point 
sua  sponte .  At  the  present  term  Ave  have  made  a  like 
decision  in  equity  suit  (Gen.  No.  7948,  Bryden  v.  ¥7olf- 
ley  citing  cases.)'  There  is  here  no  element  of  ovy'i mis- 
sion demanding  that  Ave  shall  do  Avhat  counsel  are  re- 
quired by  the  laAv  of  procedure  to  do.  For  Avant  of  a 

proper  abstract 
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enabling  us  to  ascertain  whetlier 
the  alleged  errors  are  well  assigned,  the  .iudgment  of 
the  Circuit  Com't  of  Fulton  County  is  affirmed. 

Affirmed . 
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Gen.  No.  7948  Agenda  47. 

Octobev  Term,  1925 

Mary  Bryden,  Appellee 

vs. 

Eobert  H.   Wolf  ley,  Ai^pellant. 

Appeal  from  the  Circuit  Court  of  Macoupin  County. 

CROW,  J. 

Mary  Bryden,  the  appellee,  tiled  her  bill  in  equity 
for  relief  against  Robert  H.  Wolfiey,  appellant.  The 
prayer  of  the  bill  as  stated  in  the  brief  of  appellant, 
was  "for  the  creation  of  an  equitable  lien  upon  the 
premises  which  were  the  sub.ieet  of  the  contract,  for 
the  money  paid  to  Wolfiey  and  for  interest  thereon 
and  costs."  The  brief  states  the  cause  was  referred 
to  the  master  in  chancery  to  take  evidence  and  re- 
port his  conclusions  thereon.  That  the  re- 
port of  the  master  havin.^-  been  made,  objections  to 
it  were  tiled ;  that  they  were  overruled  and  were  by  the 
court  ordered  to  stand  as  exceptions  before  the  chan- 
cellor. The  chancellor  made  a  decree  for  a  lien  and 
defendant  has  appealed  to  this  court,  assisnins  twelve 
errors,  some  arising  out  of  proofs  and  others  out  of 
the  alleged  inherent  defect  of  the  bill  to  confer  .iuris- 
diction . 

To  secure  the  review  of  a  .iudgment  or  decree  of 
an  inferior  coiirt  on  appeal  or  on 'error,  there  must  bo 
a  transcript  of  the  record,  an  abstract  of  the  record, 
and  a  brief  to  which  may  be  appended  an  argument  of 
counsel.  But  they  are  distinct  steps  in  the  procedure 
of  review,  and  are  required  to  be  prepared  in  conform 
ity  with  the  rules  of  practice  of  the  reviewing  court. 
Rule  9  of  this  court  relates  to  the  transcript  of  the 
record,  its  contents  and  method  of  preparation.  It  re- 
quires authenticated  copies  of  the  process,  pleadings, 
verdict,  judgment  or  decree,  bill  of  exceptions,  certifi- 
cate of  evidence  or  report  of  the  master  and  appeal 
bond .  Rule  22  relates  to  the  abstract  of  the  record,  its 
contents  and  method  of  preparation.  So  far  as  now 
material,  it  provides: 
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"Ill  all  eases  tlu'  party  bringinf;'  a  cause  into 
this  court  shall  furnish  a  complete  abstract  ov 
abridgment  of  the  record  therein,  referring  to  the 
appropriate  pases  of  the  record  by  numerals  on 
the  margin,  and  sliall  cause  such  abstract  to  be 
printed  in  a  neat  and  workmanlike  manner.  """'"' 
The  abstract  must  contain  a  complete  index,  al- 
phabetically arranged,  giving  the  page  where 
each  pleading,  exhibit,  or  other  document  may  be 
found  ****  The  defendant's  counsel  shall  be  per- 
mitted, if  he  is  not  satisfied  with  the  abstract  or 
abridgment  furnished  by  the  plaintiff's  counsel, 
to  furnish  such  further  abstract  as  he  shall  deem 
necessary  to  a  full  understanding  of  the  merits 
of  the  ease . ' ' 

It  has  often  been  said  by  tlie  Supreme  Court  and 
repeated  by  the  Apioellate  Courts  of  this  state  that  an 
index  is  not  an  abstract.  Davis  v.  Strauch,  182  App. 
451;  Starrs  v.  Terry,  130  App.  538;  Barber  v.  Mellish- 
Eayward  Co.  209  App.  299.  The  pleadings  mi^  l^e 
set  out  as  the  rule  requires.  Dunlap  V.  Trainmen, 
21-i  App.  376;  Higliley  v.  Dean,  168  111.  266;  Hayes 
V.  G-eessens,  207  App.  149;  Christy  v.  Elliott,  216  111. 
31;  Kuhel  V.  Sterling,  164  Aijp.  371.  The  requirement 
of  the  rule  that  the  abstract  sliall  be  indexed  so  com- 
pletely ought  to  be  sufficient  warning  that  the  ab- 
stract must  be  more  than  a  mere  index.  The  provis- 
ion of  the  rule  for  an  additional  abstract  is  not  license 
of  laxity  in  observing  the  rule .  The  abstract  is  a  plead- 
ing of  the  apiiellant  or  plaintiff  in  error.  McGovera 
V.  Chicago,  202  Ap]>.  139.  If  he  has  not  stated  enough 
in  such  pleading  to  manifest  the  errors  relied  on,  his 
adversary  is  under  no  obligation  to  aid  him.  But  it 
sometimes  occurs  that  the  abstract  is  misleading  by 
reason  of  omission,  to  the  detriment  of  appellee.  He 
may  file  an  additional  abstract  to  protect  himself  and 
under  the  rule  have  the  cost  of  it  taxed  to  his'  adver- 
sax-y,  if  actually  necessary . 

The  foundation  of  a  suit  in  equity  is  a  bill,  stat- 
ing the  material  facts  from  VN^liich  the  complaining 
party  conceives  his  right  to  demand  relief  aiises. 
Only  facts  must  be  stated.  Upon  an  inspection  of  the 
bill  upon  demurrer,  and  applying  to  the  facts  some 
legal  or  equitable  principle  not  ex]3ressed,  but  implied, 
as  being  in  the  mind  of  the  pleader,  if  a  ground  for 
equitable  relief  appears  an  answer  is  required.  In 
default  of  an  answer,  the  bill  is  taken  as  confessed 
and  relief  may  be  awarded  witliout  more  ado.  But 
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the  soundiicsk;  of  the  hill  conceded,  the  equity  appear- 
ins'  upon  its'  face  may  be  overcome  by  denial  of  the 
facts  or  by  statement  of  other  facts  avoiding-  or  avert- 
in,<>-  the  conclusion  of  its  equity.  No  case  in  equity  can 
be  determined  without  a  bill. 

Looking  at  the  abstract  of  tlie  record  in  ^Siiis 
case  for  the  purpose  of  ascertainin.ii,-  the  facts  upon 
which  complainant  demanded  relief  in  the  circuit 
court,  and  the  proceeding's  thereon,  we  find  them  as 
abstracted : 

"Bill  of  complaint  filed  in  this  cause  by  com- 
plainant on  the  23rd  day  of  May,  A.  D.  1923,  on 
the  chancery  side  and  entitled.  Bill  for  Relief . ' ' 

"Order  of  court  referring  cause  to  master  in 
chancery  to  take  evidence  and  report  the  same  to 
the  court  with,  his  conclusions. " 

' '  Answer  filed  b j^  the  defendant . ' ' 
That  a  bill  was  filed  is  admitted  bj'  appellee.  The 
circuit  court  therefore  had  jurisdiction  of  a  chancery 
proceeding.  That  appellant  answered  the  bill  is  also 
admitted.  It  is  contended  the  court  had  not  jurisdic- 
tion  of  the  particular  controversy' .  Whether  it  had, 
and  whether  the  bill  was  supported  by  the  evidence, 
we  cannot  say,  for  the  bill  is  not  set  out  in  the  abstract. 
AVliether  the  answer  admitted  the  averments  of  the 
bill;  or  what  averments  it  admitted,  if  any,  and  what 
it  put  in  issue  we  will  not  say  for  it  is  not  set  out  in 
the  abstract.  Whether  the  decree  conforms  to  the  bill 
and  is  responsive  to  the  issues,  we  are  not  advised  for 
the  same  reason.  Apijellant  alleges  error  and  must 
make  it  appear  in  the  manner  designated  by  law  and 
rules  of  procedure,  by  the  abstract .  This  has  not  been 
done . 

Error  not  appearing,  the  decree  of  the  circuit 
courtvof  Macoupin  county  is  affirmed . 

Affirmed . 
Page  3 


Gen.  No.  7940  Ao-eudaNo.  57 

October  Term,  1925 
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A.  B.  Z^-bell  and  Cory  H.  Zybell, Appellants. 
Ap'peal  from  Cliampaisn  Couijty  Circuit  Court . 

SHTJRTLEFF,  J. 

Tbis  is  an  appeal  from  a  .iudgment  of  the  Circuit 
Court  of  Cliampaisii  County  entered  a;2:ainst  the  ap- 
pellants for  $15,640  and  costs  in  favor  of  appellee,  at 
the  January  Term,  1925 . 

Appellee  filed  his  declaration,  consisting  of  one 
count,  aft-ainst  the  appellants  in  an  action  to  trespass 
on  the  case  for  fraud  and  deceit,  and  set  forth  that  on 
January  10,  1924,  he  was  the  ov/ner,  as  .ioint  tenant, 
of  an  undivided  one-half  interest  in  an  apartment 
building  in  Champais-n,  Illinois,  known  as  the  Wood- 
cock Flats;  his  wife,  Inez  Bates,  likevv'ise  having  an 
undivided  one-half  interest,  and  which  premises  were 
sub.iect  to  a  mortgage  encumbrance  of  $22,121 . 

The  declaration  further  avers  that  the  appellant 
Cory  H.  Zybell,  on  May  22,  1923,  vras  seized  and  in 
possession  of  840  acres  of  land  in  Mille  Lacs  County, 
Minnesota,  which  land  was  of  the  fair  cash  market 
value  of  about  $1,000;  that  the  appellant  Cory  H.  Zy- 
bell, meaning  and  intending  to  cheat  and  defraud  any 
person  to  whom  he  might  thereafter  sell  the  promis- 
sory notes  hereinafter  referred  to  fraudulently  execut- 
ed a  warranty  deed  conveying  the  said  premises  in 
Minnesota  to  one  John  H.  Meyers,  and  fraudulently 
procured  the  said  John  H.  Meyers  and  Frances  Mey- 
ers, his  wife,  to  sign  a  promissory  note  for  $21,500, 
and  also  fraudulently  induced  the 
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said  JolinH.  Meyers 
and  Frances  Meyers,  liis  wife,  to  execute  a  mortsa^e 
deed  conveyin.a;  the  said  loremises  in  Minnesota  to  the 
appellant  Cory  H.   Zybell  for  the  purported  purpose 
of  securing  the  payment  of  the  $21,500  note  and  the 
interest  thereon,  "he,  the  said  Gory  H.  Zybell,  then 
and  there  knowing  that  the  said  John  H.  Meyers  and 
Frances  Meyers  had  no  means  with  which  to  pay  the 
said  promissory  note,   or  any  part  thereof,  or  with 
which  to  purchase  the  said  premises,"  and  well  know- 
ing- the  said  note  was  worthless  in  so  far  as  the  same 
exceeded  the  value  of  the  Minnesota  real  estate,  all  of 
which  actions  and  deeds  on  the  part  of  the  appellant 
Cory  li.  Zybell  were  intended  by  him  to  be  for  fraudu- 
lent and  deceptive  purposes,  and  to  enable  him  to 
make  it  appear  a  part  of  a  legitimate  transaction  and 
to  aid  him  in  defrauding-  and  deceiving-  any  person  to 
whom  he  might  thereafter  undertake  to  sell  the  said 
note  and  interest  coupons . 

The  declaration  further  avers  that  the  appellants, 
meaning  and  intending  to  cheat  and  defraud  the  ap- 
pellee, and  to  induce  the  appellee  to  believe  that  the 
said  promissory  note  and  coupons  thereto  attached 
were  of  the  fair  market  value  of  the  face  thereof,  rep- 
resented to  the  appellee  that  the  said  principal  note 
and  coupons  had  been  received  by  the  appellant  Cory 
H.  Zybell  in  a  transaction  in  which  the  said  Cory  H. 
Zybell  had  traded  the  said  real  estate  in  Minnesota  to 
the  said  John  Meyers  for  a  farm  located  in  Iowa,  con- 
sisting of  160  acres  of  the  value  of  $300  per  acre,  and 
had  received  in  addition  thereto,  as  part  of  the  con- 
sideration of  the  exchange,  the  said  promissory  note 
and  coupons,  all  of  which  representations  were  false 
and  were  fraudulently  made  by  the  appellants. 

The  declaration  further  charges  the  appellants 
falsely  and  fraudulently  represented  to  the  appellee 
that  the  Minnesota  real 
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estate  was  worth  approxi- 
matel:^  $70,000;  tliat  the  84-0  acres  was  then  and  there 
,a;ood  tillable  land,  all  under  cnltivation  or  capable  of 
being-  cultivated,  and  of  the  fair  market  value  of  $100 
per  acre;  and  further  charges  that  the  appellants  rep- 
resented that  the  said  Cory  li.  Zj'bell  had  lived  on 
the  land  for  a  period  oftwo  years,  and  that  all  of  these 
representations  v^cre  relied  upon  and  believed  by  the 
appellee  and  he  was  induced  to  purchase  the  said 
promissory  note  and  coupons,  and  conveyed  his  undiv- 
ided interest  in  the  Woodcock  flats  in  consideration 
thereof . 

The  declaration  further  charges  that  all  of  the 
foregoing  representations  were  in  fact  false  and 
charges  in  addition  thereto  that  the  ' '  said  promissory 
note,  together  with  interest  coupons  attached  thereto, 
signed  by  the  said  John  H.  Meyers  and  Frances  Mey- 
ers, was  then  and  there  of  the  fair  cash  market  value 
of,  to  wit,  $500,"  by  means  of  which  the  appellee  was 
defrauded  out  of  the  difference  between  the  fair  cash 
market  value  of  the  said  note  and  interest  coupons 
attached  and  the  amount  v^'hich  the  same  Vv^ere  then 
and  there  represented  by  the  appellants  to  be  worth.  " 
Appellants  pleaded  the  general  issue  and  there 
vras  a  trial  by  jui-y  and  a  verdict  and  iudgment  for 
appellee  in  the  sum  of  $15,640  and  appellants  have 
brought  the  record  to  this  court  for  review. 

The  testimony  on  the  trial  is  conclusive  that  the 
840  acres  of  land  in  Minnesota  was  cut  over  timber 
lands,  portions  of  which  were  covered  with  logs  and 
swamp  and  none  of  which  had  ever  been  tilled.  There 
was  standing  timber  on  the  tract  of  the  value  of  $150, 
and  Meyers  testified  that  he  had  never  been  on  the 
tract  but  that  he  had  been  within  one  mile  to  the  east 
line;  that  he  purchased  the  tract  from  Appellant  Cory 
Zybell  at  twenty-five  dollars  per  acre  and  gave  a 
mortgage  back  to  appellant  for  $21,500.  The  mortgage 
would,  therefore,  be  $500  more  than  the  purchase 
price 
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of  the  laud.  Meyers  paid  nothina,'  for  the 
deed  aud  it  was  contended  that  Coit  Zybell  paid  him 
twenty-five  dollars  to  accept  the  deed  and  execute  the 
morta-ase  and  notes.  Zybell  paid  Meyers  twenty-five 
dollars  or  thereabouts,  in  cash,  which  Meyers  testifies 
was  paid  to  him  to  cover  an  automobile  repair  bill,  al- 
though he  testifies  also  that  he  was  a  mere  helper  or 
employee  in  a  ft-araft-e.  Appellee  presented  many  Avit- 
nesses  who  testified  that  the  lands  were  worth  not  to 
exceed  five  dollars  per  acre  in  value,  while  appellants' 
mtnesses  placed  the  value  of  the  lands  from  twenty- 
two  to  twenty-five  dollars  per  acre. 

We  have  ffone  over  the  record  and  read  the  testi- 
mony and  we  are  of  the  opinion  that  the  testimony 
amply  supports  the  verdict  and  the  .indgment  should 
be  affirmed  unless    substantial  errors     appear  in  the 
record.  Appellants  assign  error  because  the  court  re- 
fused to  sustain  appellants'  ehallen.2,-e  for  cause  of  the 
juror  Evans  who  was  afterwards  challenged  peremptoj- 
ily  by  appellants  and  excused.  The  full  testimony  of 
the  juror  on  his  voir  dire  is  set  out  and  appellants 
assign  error  because  they  were  later  obliged  to  accept 
a  juror  whom  they  had  intended  to  excuse  peremptor- 
ily, but  could  not  do  so  as  they  had  exhausted  their 
peremptory  challenges.  There  was  no  record  kept  by 
the  court  or  the  reporter  and  incorporated  in  the  bill 
of  exceptions  showing  appellants'  use  of  peremptory 
challenges  and  this  assignment  of  error  is  only  made 
to  appear  by  the  affidavit  of  counsel  attached  to  the 
motion  for  a  new  trial .  It  is  never  proper  to  i)reseiwe 
by  affidavits  in  a  bill  of  exceptions  a  statement  of 
matters  that  have   occurred   in  the  presence   of  the 
court.  (Peyton  v.  Village  of  Morgan  Park,  172  Ili. 
107;  People  v.  Nail,  242  III.  298;  Ma,ye3  v.  People,  108 
111.  314;  People  v.  Straucli,  247  111.  228.)  In  the  last 
case  cited  it  was  held:  "Counsel  for  the  plaintiff  in 
error  further  urge  that  the  court  refused  a  challenge 
for  cause  against  one  of  the  talesmen 
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wlio  was  after- 
Avard  peremptorily  elialleiis-ed,  and  that  plaintiff  iu 
error  diirin.a,-  the  trial  exhausted  all  his  peremptory 
challenges.  At  the  time  this  juror  was  excused  the 
plaintiff  in  error  still  had  several  peremptorj-  challen- 
ges, and  it  does  not  appear  that  an  undesirable  juror 
was  forced  upon  him.  This  question  is  attempted  to 
be  preserved  in  the  record  b3r  an  affidavit  in  support 
of  the  motion  for  a  new  trial.  Under  the  authorities 
heretofore  cited  these  alleged  occurrences,  being 
shoY>'n  ouljy'  by  affidavits,  are  not  properly  jjreserved 
for  review  here . ' ' 

Appellants  assign  error  on  the  ground  that  the 
court  permitted  the  v.'itness  Gray,  for  appellee,  to  testi- 
fy to  his  opinion  of  the  expense  of  removing  the 
stumps  and  brush  from  the  land  and  draining  same. 
It  is  insisted  the  witness  did  not  properly  qualify  him- 
self as  an  expert  witness  or  as  competent  to  express 
an  opinion  upon  such  subjects.  The  witness  was  an 
engineer  and  contractor  and  had  lived  in  Mille  Lacs 
County,  Minnesota,  fourteen  years,  practicing  his  pro- 
fession and  taking  and  carr3'ing  out  contracts  of  a 
similar  nature.  He  testified  that  he  had  had  exper- 
ience in  removing  stumps,  brush  and  trees  from  land 
such  as  were  growing  on  the  lands  in  controversy, 
and  that  he  had  constructed  ditches  as  a  contractor 
and  drained  lands  in  that  vicinity.  The  witness  had 
also  made  a  careful  survey  of  the  entire  tract  and 
found  places  where  a  pole  could  be  inserted  in  the 
marsh  many  feet  in  depth.  He  expressed  an  opinion 
as  to  the  cost  of  clearing  and  draining  certain  portions 
of  the  land  and  he  was  certainhy  competent  for  the 
purpose.  That  the  witness  was  ignorant  of  the  fact 
that  the  United  States  Government  furnished  dyna- 
mite free  with  which  to  assist  in  clearing  such  lands 
and  the  salvage  value  of  stumps  taken  out,  onij  tends' 
to  show  that  the  witness  was  possessed  of  the  ignor- 
ance vrhich  peiwades  the  general  public,  and  upon 
v.-hich  subject  this  record  throvv's  no  light.  It  cannot 
be  contended  that 
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tlie  subject  matter  was  not  mater- 
ial as  appellants  offered  vdtnesses  v/lio  testified  npon 
the  same  subject.  Tbere  was  no  error  in  tliis  re^rard. 

Appellants  further  contend  that  there  is  no  evi- 
dence  in  the  record  tending  to   show  that  Frances 
Meyers,  wife   of  John  H.    Meyers,  both     of     whom 
siR-ned  said  notes,  was  not  a  woman  of  means  and  able 
to  pay  said  indebtedness,  and  therefore  appellee  was 
not  damaR-ed.   There  are  facts  and  circumstances  in 
the  record  which  rebut  such  an  assumption  and  neith- 
er of  the  makers  cf  said  note  and  mortgage  have  ever 
made  a  payment  of  principal  or  interest  upon  the  note 
and  defaulted  in  the  payment  of  taxes.  As  to  whether 
Frances  Meyers  had  any  property  or  not,  the  witness 
Anderson,  who  knew  her,  "couldn't  say."  The  wit- 
ness LeMay,  of  whom  the  same  intrairy  was  made,  ans- 
wered:      "No,  I  don't  know  whether  she  has  any.  " 
The  witness  LeMay  further  testified  that  he  knew  the 
s,'eneral  reputation  of  Frances  Meyers  in  the  localitv 
where  she  resided  as  to  whether  she  was  the  owner 
of  any  property  and  that  that  reputation  was  that  she 
has  no  property,  Later,  on  cross  examination,  the  wit- 
i:ess  could  not  remember  the  name  of  any  particular 
person  livin-  in  Foreston,  where  the  Meyers  resided, 
that  had  discussed  the  financial  standins;  of  Mrs.  Mey- 
ers with  him,  and  upon  appellant's  motion  the  testi 
mony  of  LeMay  on  that  subject  was  stricken  out.  The 
motion  sliould  have  been  disallowed  and  the  testimony 
permitted  to  stand  for  what  it  was  worth. 

It  is  plain  from  reading  the  entire  testimony  that 
appellants  never  considered  Frances  Meyers  signature 
to  the  reapers  as  obligatory  other  than  as  the  wife  of 
John  H.  Meyers.  She  never  knew  the  amount  of  the 
indebtedness  and  never  saw  the  notary  who  purported 
to  take  her  acknowledgment  to  the  mortgage.  The 
charge  that  Frances  Meyers  was  not  financially  res- 
ponsible, being  a 
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negative  averment  which  could 
easily  be  disproved  if  it  was  not  tnie,  and  it  bein.c,-  to 
the  interest  of  appellants  to  disprove  such  avennent, 
makes  very  slight  evidence  or  even  inference  from 
the  proofs  sufficient  to  establish  that  fact,  where  there 
are  no  proofs  offered  to  tlie  coi^raiy.  (Prentice  v. 
Crane,  234  III.  311;  Cole  v.  Cole,  153  HI.  587;  Ryan 
V.  Hamilton,  205  111.  203.)  In  Prentice  v.  Crane, 
supra,  it  is  held: 

"To  prove  the  falsity  of  the  representation  that 
Mrs.  Crane  left  a  will  devisin.o:  her  property  to  Crane 
involved  the  proof  of  a  negative — that  is,  proof  that 
Mrs.  Crane  left  no  such  will.  **** 

"The  effect  of  a  negative  fonn  of  issue  in  cases 
involving  charges  of  fraud  is  not  to  relieve  the  party 
making  such  charge  of  the  burden  of  introducing  any 
proof,  biit  the  law  will  be  satisfied  with  a  less  quantity 
of  proof;  and  this  is  particularly  so  where  there  is  the 
concurring  circumstance  of  the  facts  being  within  the 
knowledge  of  the  adversar.y  party.  Evidence  which 
renders  the  existence  of  the  negative  probable  may  be 
sufficient  in  the  absence  of  proof  to  the  contrary 
(Jones  on  Evidence,  Sec.  178.  InCity  of  Beardstown 
V.  City  of  Virginia,  76  111.  34,  in  discussing  the  quan- 
tity of  proof  required  where  the  issue  is  negative,  this 
court,  0-1  page  44,  said:  'Full  and  conclusive  proof, 
however,  where  a  party  has  the  burden  of  proving  a 
negative,  is  not  required,  but  even  vague  proof  or  such 
as  renders  the  existence  of  the  negative  probable,  is 
in  some  cases  sufficient  to  change  the  burden  to  the  oth- 
er party  (People  v.  Pease,  27  N.  Y.  45;  Common- 
wealth V.  Bredford,  9  Mete.  268;  1  Greenleaf  on  Evi- 
dence, sec.  80).'  This  rule  is  again  approved  by  this 
court  in  Viffus  v.  O'Bannon,  118  111.  334.  In  BehrenS- 
meyer  v.  Kreitz,  135  111.  591,  this  court,  speaking  in 
reference  to  the  presumption  that  an  alien-bom  citi- 
zen has  been  naturalizd  from  the  fact  that  he  has 
voted,  on  page  627  said:  'But  that  since  the  presump- 
tion of  the  law  involves  the 
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necessity  of  proving  a 
nes'ative,  the  difficulty  of  so  <loin.£>'  requires  that 
slisht  proof  ouA'ht  to  bo  sufficient  to  sliift  the  burden." 

Further,  it  may  be  said  that  appellants  cannot 
take  advantape  of  any  want  of  proof  as  to  Frances 
Meyers  financial  condition  where  competent  and 
proper  proof  on  that  subject  has  been  stricken  out 
upon  their  motion.  (Owen  v.  Crumbaugh,  228  111. 
408;  Hahl  v.  Brooks,  213  111.  134;  Nebergall  v.  The 
Prudential  Ins.  Co.  193  111.  App.  189.)  .The  orror 
based  upon  this  assisirment  does  not  warrant  this 
court  in  reversin.a,'  the  judgment . 

It  is  next  contended  by  appellants  that  the  court 
erred  in  refusing  to  permit  evidence  to  be  introduced 
as  to  the  value  of  the  Woodcock  flats.  There  was  no 
issue  made  as  to  the  value  of  this  property  or  ap- 
pellee's undivided  one-half  interest  therein.  Appel- 
lants' traded  the  $21,500  note  and  morts-age  for  appel- 
lee's property  and  represented  the  note  to  be  worth 
its  face  value.  There  is  no  plea  of  set  off  nor  any  plea 
averring  fraud  on  the  part  of  appellee  in  the  exchange 
of  his  property.  There  was,  therefore,  no  error  in  the 
ruling  of  the  court.  (Barnes  v.  Bamett,  188  111.  App. 
32;  Drew  v.  Beajl,  62  111.  168;  Kaldeman  v.  Schuh, 
109  111.  App.  265;  23  Corpus  Juris,  92  and  94.)  In 
Barnes  v.  Eamstt,  supra,  the  court  held:  "It  is  con- 
tended that  the  court  erred  in  refusing  to  permit  ap- 
pellants to  prove  the  value  of  the  lands  conveyed  to 
Barnett  by  appellee. 

"There  was  no  issue  before  the  court  on  that 
question;  the  only  question  was  the  fraud  and  deceit 
in  the  conveyance  of  the  Reynolds  land  to  appellee. 
The  evidence  offered  was  immaterial  and  not  relevant 
to  the  issues  in  the  case  for  the  reason  the  averment, 
Avith  the  proof,  is  that  appellants  took  appellee's  land 
at  an  agreed  price,  concerning  which  there  is  no  alle- 
gation of  fraud . ' ' 
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In  Drev/  v.  Beall,  supra,  the  court  held:  "The 
defeudant  liad  received  tlie  consideration  agreed  to  be 
Ijaid  by  the  plaintiff,  and  the  latter  was  entitled  to 
have  such  a  tract  of  land  as  this  was  represented  to 
be,  and  if  lie  has  not  i;'ot  it,  his  damag-es,  by  reason 
of  not  o-ettin.o-  it,  and  the  proper  measure  of  dama.2,-es, 
we  think,  is  the  difference  between  the  actual  value  of 
the  land  and  the  value  of  such  a  piece  of  land  as  this 
was  represented  to  be  by  the  defendant . ' ' 

Corpus  Juris  lays  down  the  rule:  "The  measure 
of  the  damages  sustained  by  the  purchaser,  where  a 
purchase  has  been  induced  by  fraud,  is,  according  to 
the  weight  of  authority,  the  difference  between  the 
real  value  of  the  property  purchased  and  the  value 
which  it  Avould  have  had,  had  the  representations  been 
true.  This  rule  is  based  upon  the  theory  that  a  de- 
frauded party  is  entitled  to  the  benefit  of  his  bargain 
and  should  be  placed  in  the  same  position  that  he 
would  have  occupied  had  the  false  representations 
upon  which  he  acted  been  true.  Damages  established 
according  to  this  rule  are  not,  by  the  courts  applying 
it,  regarded  as  speculative,  and  the  application  of  the 
rule  will  not  be  prevented  by  the  difficulty  which  may 
be  presented  in  estimating  the  value  which  the  prop- 
erty would  have  if  as  represented.  This  measure  of 
damages  applies  without  regard  to  the  price  paid, 
and,  in  the  case  of  an  exchange,  without  regard  to  the 
value  of  the  property  given  in  exchange  by  the  party 
defrauded . ' ' 

Appellants  assign  error  upon  the  giving  of  each 
of  appellee's  ten  instructions  except  the  eighth,  and 
in  setting  out  portions  of  the  instructions  have  argnied 
at  considerable  length  as  to  their  respective  deficien- 
cies. We  have  examined  each  of^  these  instructions 
and  the  authorities  in  their  support,  and  in  the  opin- 
ion of  this  court  the  instructions/f airly  presented  to 
the  jury  the  law 
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applicable  to  the  case.  It  would 
serve  no  useful  pur]iose  to  enter  into  a  discussion  of 
these  instructions  in  detail.  Ai^pellants'  fourth  re- 
fused instruction,  that  statements  and  representations 
made  by  a  seller  to  a  purchaser  of  land,  as  to  the  value 
of  such  land,  are  mere  matters  of  opinion  only  and 
even  though  made  and  false  do  not  alone  constitute 
aTounds  for  an  action  for  damages,  is  not  applicable 
to  the  facts  in  this  case. 

Appellants'  seventh  refused  instruction,  of  which 
complaint  is  made,  singled  out  the  plaintiff  and  his 
interest  in  the  case  and  advised  the  jury  that  they 
should  take  this  into  consideration  in  determining  the 
credibility  to  be  given  to  his  testimony.  This  insti'uc- 
tion  was  properly  refused.  (C.  &  E.  I.  Ry.  Co.  v. 
Burridge,  211IU.  13.) 

Appellants'  sixteenth  and  seventeenth  instruc- 
tions advised  the  jury  that  one  ofthe  material  allega- 
tions in  the  declaration  was  that  Frances  Meyers  had 
no  means  wherewith  to  pay  the  said  promissory  note 
and  unless  the  plaintiff  had  proven  this  allegation  by 
a  preponderance  of  the  evidence  the  jury  should  find 
for  the  defendairts.  The  instructions  were  properly 
refused . 

Appellants  assi.gn  error  upon  the  statements  of 
counsel  for  appellee  in  arguing  the  case  to  the  jury 
that  they  were  prejudicial  and  inflammatory  and  out- 
side the  proper  line  of  argument .  We  have  read  the 
entire  record  of  such  statements  as  preserved,  and 
while  counsel  doubtless  once  or  twice  misquoted  evi- 
dence and  was  corrected  by  the  court  and  on  one  oc- 
casion was  quite  vituperative  towards  the  defendants', 
we  find  nothing  in  that  regard  that  warrants  a  rever- 
sal of  the  judgment .  The  record  is  not  free  from  slight 
errors  but  for  a  case  involving  the  issues  that  were 
litigated,  and  considering  the  length  of  the  trial,  the 
record  is  free  from  any  substantial  error  that  would 
warrant  a  reversal  of  the  judgnaent 
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Court  of  Champaign  County.  The  judgment  is  there- 
fore affirmed. 

Affirmed . 
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General  Xo.  7957  Asenda  53 

October  Term  A.   D.  1925 

Elsie  L.  Bennett,  Appellant. 

vs. 

Ralph  S.  Bennett,  Alice  S.  Bennett  ana  the  State 

Bank  of  Bine  Mound,  Apixdlees 

Appeal  from  Cliristian 

NIEHAUS,  P.  J. 

In  this  case  the  ayipellant,  Elsie  L.  Bennett,  filed 
a  bill  for  divorce  aKainst  her  husband  Kalpli  S.  Ben- 
nett, in  the  circuit  court  of  Christian  coiuity.       The 
right  to  a  divorce  is  based  upon  charges  of  extreme 
and  repeated  ciuelty.  As  a  matter  of  incidental  relief, 
the  complainant  prays  to  have  a  conveyance  of  one- 
fourth  interest  in  200  acres  of  land  in  Christian  coun- 
ty, inherited  by  her  husband  from  his  father,  set  aside 
and  annuled.   The  complainant  alleges,  that  she  was 
induced  to  join  in  the  conveyance  of  this  one-fourth 
interest  by  her  husband  to  his  mother,  Alice  S.  Ben- 
nett, under  a  promise  that  the  consideration  of  $3000 
for  the  conveyance  should  be  held  for  the  account  of 
both;  and  to  establish  a  home;  and  to  operate  a  farm 
which  the  husband  claimed  to  have  leased;  but  that  her 
husband  did  not  keep  this  promise,  and  disposed  of 
the  proceeds  of  the  sale;  and  put  the  same  beyond 
reach  of  the  complainant.   The  bill  also  alleges  with 
reference  to  this  conveyance,  that  it  was  not  made  in 
good  faith;  but  no  facts  are  stated  to  support  this  al- 
legation .  The  bill  prays,  for  an  injunction,  which  was 
granted;  and  the  court  ordered  a  temporary  injunc- 
tion restraining  the  appellee  from  selling  any  personal 
property  or  real  estate  involved  in  the  controversy. 
A  hearing  was  had  before  the  court,  and  thereupon 
the  court  entered  a  decree,  finding  the  issues  in  favor 
of  the  appellee,  and  against  the  appellant;  and  dis- 
missing the  bill  for  want  of  equity,  and  dissolving  the 
injunction.  This  appeal  is  prosecuted  from  the  decree. 
The    record  of  the     evidence  discloses,  that    the 

evidence 
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eoiicernin.c-  the  alleged  acts  of  extreme 
■and  repeated  cruelty,  set  forth  in  the  bill  of  complaint, 
is  very  conliictinff.   The  qirestion,  whether  the  appel- 
lant was  entitled  to  a  divorce  on  the  grounds  set  forth 
in  her  hill  of  complaint,  involved  the  determination  of 
whether  she  or  her  husband  told  tlie  truth  concernina,- 
their  marital  difficulties,  and  also  passing  on  the  cred- 
ibility of  a  number  of  witnesses.    There  is  evidence 
which  apparently  corroborates  the  appellant;  and  ap- 
parently more  evidence  which  corroborates  the  hus- 
band concerning  alleged  acts  of  extreme  and  repeated 
cruelty.  It  is  well  settled  in  a  case  of  this  kind,  where 
the  evidence  is  conflictiuK  the  finding  of  the  chancel- 
lor who  heard  the  witnesses,  will  not  be  set  aside  by  a 
court  of  review  unless  it  is  clearly  against  the  weight 
of  the  evidence.  Gerber  v.  Gerber  155  111.  219.  Hud- 
son V.  Hudson  222  111.  527.  We  cannot  justly  say  that 
the  finding  of  the  chancellor  in  this  case  was  against 
the  weight  of  the  evidence. 

The  averments  of  the  bill,  and  tlie  incidental  re- 
lief prayed  for  are  based  specially  upon  the  failure 
to  carry  out  certain  promises  which  are  alleged  to 
have  been  made     to  the  aiipellant  by     lier  husband, 
namely,  to  use  the  proceeds  of  the  sale  amounting  to 
$3000.00,  for  the  account  of  both;  and  to  establish  a 
new  home;  and  to  use  the  money  to  operate  a  farm, 
which  she  alleged  the  husband  said  he  had  leased. 
The  failure  of  the  husband  to  keep  these  promises 
about  the  disposition  of  the  proceeds'  of  the  sale,  cannot 
be  regarded  as  a  legal  ground  to  set  aside  the  sale 
which  involves  the  rights  of  a  third  person,  where 
the  third  person  is  not  a  party  to  tlie  promises.  It  is 
not  averred  in  the  bill;  nor  does  it  appear     in  the 
proofs,  that  the  appellee  Alice  S.   Bennett,  the  pur- 
chaser of  the  interest  in  question,  had  any  knowledge 
of  or  was  a  party  to  any  promises  alleged  to  have 
been  made  by  appellant's  husband;  nor,  that  the  sale 
and  purchase  in  whole  or  in  part  was  made  on  the 
basis  of  such  promises;  nor  that  the  purchaser  in  any 
way  became  bound  or  obligated  to  see  that  the  alleged 
promises  were  carried  into  effect.       '\\niether  or  not 
the  appellant  signied  the  conveyance  of  her  husband's 
interest  with  him,  on  the  strength 
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of  the  alleged  prom- 
ises, was  a  question  of  fact,  about  which  the  evidence 
is  also  in  conflict;  and  tliis  feature  of  the  case  rests 
upon  the  same  basic  principle  already  referred  to, 
namely,  that  the  finding  of  the  chancellor,  where  it 
determines  a  fact,  about  which  there  is  a  conflict  in  the 
evidence,  should  not  be  set  aside  except  for  well  de- 
fined reasons-  However  the  incidental  relief  necessari- 
ly fails  where  the  principal  relief  prayed  for  is  proper- 
ly denied.  The  decree  is  therefore  affirmed. 

Affirmed . 
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General  No.  7958  Aaeiida  3. 

April  Term,  A.  D.  1926 

The  People  of  tlie  [State  of  Illinois,  Defendant  iu  Error 

vs. 

Jesse  Myers,  Plaintiff  in  Error 

AVrit  of  Error  to  Clark. 

XIEHAUS,  J.  P. 

In  this  case  the  Plaintiff  in  EiTor,  Jesse  Myers, 
M-as  tried  and  convicted  in  the  connty  conrt  of  Clark 
county  on  an  infomiation  filed  against  him  by  the 
State's  attorney,  containing-  two  counts.  The  first 
count  charges  the  Plaintiff  in  Error  with  illegally 
transporting  intoxicating  liquor;  and  the  other  count 
charges  him  with  operating  a  motor  vehicle,  while 
intoxicated,  on  a  public  highway  in  Clark  County. 
The  first  count  was  based  upon  a  violation  of  the  Pro- 
hibition Act,  and  the  charge  in  the  second  count  is  a 
violation  of  the  Motor  Vehicle  Act.  The  Plaintiff'  in 
Error  was  found  guilty  under  both  counts,  and  sen- 
tenced under  both  counts.  A  writ  of  error  is  proseciited 
from  the  .iu<lgment  of  the  conviction. 

A'arious  errors  are  assigned  to  reverse  the  judg- 
ment. It  is  contended  that  the  court  should  have  sus- 
tained the  motion  to  quash  the  information.  It  ap- 
Ijears  however,  that  each  of  the  counts  charges  an  of- 
fense substantially  in  the  language  of  the  statute,  and 
must  be  regartled  as  legally  sufficient.  The  motion  to 
quash  was  therefore  properly  overruled.  It  is  also 
contended,  that  an  amendment  was  made  to  the  sec- 
ond count  of  the  information;  and  it  is  contended  that 
the  count  as  amended  was  not  sworn  to.  But  the  ab- 
stract discloses,  that  the  amended  count  was  sworn  to, 
and  therefore  this  question  is  not  before  us  for  deter- 
mination. It  may  be  i)ointed  out  however,  in  refer- 
ence to  this  contention,  tliat  apparently  no  question 
was  raised  or  objection  made  to  the  amended  count  on 
that  ground  in  the  trial  court,  and  the  objection  must 
therefore  be  considered  waived.  Objections  of  this 
character  cannot  be  raised  for  the  first  time  in  a  court 
of  review.  People  v. 
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Jawloy  198  111.  App.  88;  Peo- 
ple V.  Grady  :217  111.  490.  It  is  also  contended  that  the 
trial  court  erred  in  not  compelling  the  People  to  elect, 
concerning-  which  of  the  two  counts  they  relied  upon 
for  a  conviction;  tluit  such  election  should  have  been 
enforced  because  the  offenses  charged  in  the  counts 
were  based  on  different  statutory  enactments.;  one  un- 
tler  the  Prohibition  Act,  and  the  other  under  the  Motor 
Vehicle  Act.  It  is  sufficient  to  say  in  reference  to  this 
point,  that  the  evidence  clearly  shows,  that  the  two 
offenses  charged,  which  ^\■ere  misdelneanors,  ^i-ew  out 
of  the  same  transaction.  lender  the  circumstances,  it 
was  not  error  to  deny  the  motion.  People  v.  Pelinski 
293  111.  382.  Error  is  also  assigned  on  two  instructions 
•;ive]i  for  the  People,  namely  the  second  and  the  eighth 
instructions.  The  second  instruction  is  as  follows: 

The  Court  instructs  the  jury  in  the  language 
of  the  Statute  as  follows:  "After  the  going  into 
elfect  of  this  Act,  the  possession  of  liquors  by  any 
peison  not  legally  permitted  under  this  Act  to 
possess  liquor  shall  be  prima  facie  evidence  that 
such  liquor  is  kept  for  the  purpose  of  being  sold, 
bartered,  exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  in  violation  of  the  provis- 
ions of  this  Act.  It  shall  not  be  unlawful  to  pos- 
sess liquors  in  one's  private  dwelling  while  the 
same  is  occupied  ami  used  by  him  as  his  dwell- 
ing only,  provided  such  liquors  were  lawfully  ac- 
quired and  are  for  the  use  only  for  tlie  personal 
consumption^  of  the  owner  thereof  and  his  fam- 
ily residing  in  such  dwelling  and  of  his  bona  tide 
guests  when  entertained  by  him  therein;  and  the 
burden  of  proof  shall  be  upon  the  possessor  in  anv 
action  concerning  the  same  to  prove  that  such 
liquor  was  lawfully  acquired,  possessed  and  used. 

We  are  of  opinion  that  this  instruction  places  the 

burden  of  proof  upon  the  defendant  to  show  that  the 

liquor  alleged  to  have  been  in  his     possession,     was 

legally  in  his  possession.  The  instruction  is  in  conflict 

with  the  principles  enunciated  in  People  v.  Tate  316 

111.  52.  The  eighth  instruction  is  as  follows: 

The  Court  instructs  the  jury  that  any  person 
has  the  right  to  purchase  and  have  in  his  posses- 
sion intoxicating  liquor  for  medical  purposes,  if 
the  same  is  purchased  on  prescription  issued  to 
such  person  by  a  qualifiecl  physician  holding  a 
permit  to  issue  prescriptions  for  such  a  purpose, 
provided  the  liquor  is  purchased  from  a  register- 
ed pharmacist,  local  registered  pharmacist  or  reg- 
istered assistant  pliarmacist  designated  in  a  per- 
mit and  (hilv  licensed  under  the  laws  of  this  state 
to  compound  and  dispense  medicine  pi'escribed  by 
a  duly  qualilied  licensed  physician. 
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But  when 
such  person  has  thus  acquired  intoxicating-  liquor, 
he  cannot  use  the  same  as  a  beverage  and  if  you 
find  from  the  evidence  beyond  a  reasonabk'  doubt 
that  the  defendant  did  purchase  intoxicating-  liq- 
uor as  above  set  forth,  and  if  you  further  find 
from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  used  the  same  as  a  beverage,  that 
he  was  transporting  same  without  a  permit  from 
the  Attorney  General  while  he  was  thus  usingit 
as  a  beverage,  then  it  is  your  duty  to  tind  liim 
guilty  of  transporting  intoxicating  liauor. 

The  instruction  purports  to  inform  the  jury,  that 
if  a  person  acquires  liquor  legally,  from  a  registered 
pharmacist  on  a  prescription  of  a  qualified  physician 
holding  a  permit  to  issue  such  prescriptions,  and  has 
such  liquor  as  a  beverage  instead  of  as  medicine  while 
traveling  along  the  public  highway,  that  he  would  be 
guilty  of  illegally  transporting  such  liquor  under  the 
Prohibition  Act.  We  are  of  opinion  that  the  provis- 
ions of  the  Prohibition  Act  concerning  its  transporta- 
tion were  not  intended  to  cover  liquor  which  a  person 
has  consumed,  whether  as  a  medicine  or  a  beverage. 
The  instruction  vras  erroneous.  It  Avas  also  error  for 
the  court  to  allow  the  liquor  which  had  been  otfered 
in  evidence  at  the  trial  to  be  taken  to  the  jury  room. 
People  V.  Elias  316  111.  376. 

For  the  errors  indicated,  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Gen.  No.  7858    APRIL  TERM,  A.  D.  1926    Agenda  No.  41 

Benjamin  F.  Trimble,  et  al.,  Appellees, 

9  4. 

Spurgeon  Marney,  et  al..  Appellants.       ^     JC 
Appeal  from  the  Circuit  Court  of  Adams  County 
Shurtleff,  J. 

This  is  an  appeal  from  a  flecree  entered  upon  a  jury 
verdict,  finding  that  an  instrument  presented  was  not 
the  last  will  and  testament  of  Henry  Weber,  deceased. 
Testator  executed  three  wills.  The  first  was  published 
May  ]  1,  1917,  and  provided  for  the  payment  of  all  of  his 
just  debts  and  the  residue  and  remainder  of  his  estate 
was  bequeathed  to  the  St.  Aloysius  Orphan  Society  of 
Quincy.  Illinois,  attested  in  due  form.  The  second  in- 
strument was  executed  in  due  form  August  5,  1922,  and 
bequeathed  all  of  testator's  possessions  in  the  Soldiers 
and  Sailors  Home  at  Quincy,  Illinois,  including  any  cash 
in  testator's  possession  or  on  deposit  in  his  name  in  the 
bank  in  the  Illinois  Soldiers  and  Sailors  Home  at  Quincy 
to  Appellee  Benjamin  F.  Trimble,  said  will  and  testa- 
ment being  properly  attested-  The  third  will,  the  in- 
strument in  question,  was  executed  May  2,  1923,  and 
after  providing  for  the  payment  of  his  debts,,  willed  and 
devised  all  of  testator's  estate  to  Appellants  Spurgeon 
Marney  and  his  wife,  Anna  Marney,  of  Quincy,  and  Ap- 
pellant Johnson  was  named  as  executor  of  the  third  and 
last 
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will  so  executed  and  it  was  attested  in  due  form. 

Henry  Weber,  the  testator,  died  June  22,  1923,  leav- 
ing an  estate,  consisting  of  nine  hundred  dollars,  on  de- 
posit in  the  Illinois  Soldiers  and  Sailors  Home,  and  four- 
teen hundred  dollars  on  deposit  in  the  Ricker  National 
Bank,  both  of  Quincy.  The  three  wills  were  filed  with 
the  clerk  of  the  Probate  Court  of  Adams  County  and 
upon  a  hearing  in  that  court  the  last  will,  executed  May 
2,  1923,  was  admitted  to  probate  as  the  last  will  and  tes- 
tament of  Henry  Weber,  deceased,  and  the  earlier  exe- 
cuted instruments  were  not  probated,  though  the  par- 
ticular order  entered  in  that  court  as  to  said  earlier  wills 
is  not  shown  in  the  record  before  us,  if  there  was  any 
order  made. 

Appellees  filed  their  bill  in  the  Circuit  Court  of  Adams 
County,  charging  that  the  said  Henry  Weber,  at  the  time 
of  the   execution  of   said  instrument    in  writing,   dated 


May  2,  1923,  was  not  of  sound  mind  and  memory,  but  on 
the  contrary  was  in  his  dotage  and  that  his  mind  and 
memory  were  so  impaired  as  to  render  him  wholly  in- 
capable of  making  any  fair  and  proper  distribution  of 
his  estate.  The  bill  also  charged  undue  influence  on  the 
part  of  Spurgeon  Marney  and  Anna  Marney,  his  wife, 
appellants  and  legatees  under  the  will.  From  the  ver- 
dict and  decree  of  the  Circuit  Court  of  Adams  County 
appellants  have  brought  the  cause  to  this  court  by  ap- 
peal ajid  assign  various  errors  upon  the  record- 
It  is  fii-st  contended  that  appellees,  being  the  legatees 
under  the  two  former  executed  instruments,  denied  pro- 
bate by  the  probate  of  the  instrument  in  this  cause,  do 
not  come  under  the  class  termed  "party  interested'  that 
entitles  them  or  either  of  them  to  file  a  bill  to  contest 
this  will.  Th€  contestants  are  neither  heirs  at  \a.\v  or  of 
kin  to  the  testator. 
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In  the  case  at  bar  appellees  set  out  the  two  prior  v/ills 
in  theii'  bill  of  complaint  and  made  proof  of  the  due  exe- 
cution of  the  same  befoi*e  the  court  to  establish  that 
they  were  parties  interested  in  this  cause.  No  complaint 
is  made  by  appellants  as  to  the  form  of  the  prior  wills  or 
as  to  the  sufficiency  of  the  proofs.  The  question  here 
raised  was  under  consideration  in  Adams  v.  Firsl  IW.  E. 
Church,  251  111.  270,  and  as  to  a  complainant  in  the  same 
situation  that  appellees  are  in  in  this  case,  the  court  said: 
"It  is  not  denied  that  he  would  have  had  such  a  right  (to 
present  a  bill  of  complaint)  but  for  the  order  of  the  pro- 
bate court  denying  probate  of  the  will  in  his  favor."  The 
court  further  held:  "The  judgment  of  the  probate  court 
on  the  merits  in  allowing  or  disallowing  any  will  to  pro- 
bate is  final  and  conclusive  unless  revereed  on  appeal  (In 
the  Matter  of  Storey,  120  111.  244) ;  but  where  probate  is 
denied  because  of  the  existence  of  a  subsequent  will  the 
judgment  is  not  conclusive  if  the  subsequent  will  is  set 
aside.  The  case  of  Bardell  v.  Brady,  172  111.  420,  was  the 
same,  in  principle,  as  this,  and  it  was  not  there  consider- 
ed that  the  probate  of  the  revocation  and  setting  aside 
of  the  probate  of  the  will  deprived  the  parties  claiming 
under  the  will  of  the  right  to  contest  the  revocation  by 
a  bill  in  chancery.  The  circuit  court  could  not  admit 
either  will  to  probate,  the  exclusive  original  jurisdiction 
for  that  pui-pose  being  in  the  probate  court.  (Beatty  v. 
Clegg,  214  111.  34.)  But  the  circuit  court  did  have  juris- 
diction to  set  aside  the  second  will,  which  revoked  the 
first  one.     The  complainant  had  a  substantial  interest  in 


the  subject  matter  of  his  bill,  and  the  court  did  not  err  in 
the  ruling." 

In  the  case  at  bar  no  order  of  the  probate  court  is 
shown  denying  probate  of  the  former  wills.  The  order 
admitting  to  probate  the  will  of  appellants  is,  however, 
in  effect  a  denial  of 
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probate  of  the  former  wills,  and  if  the 
complainant  in  the  case  of  Adams  v.  First  Methodisf 
Church  had  a  substantial  interest  in  the  subject  matter 
of  his  bill,  we  must  hold  that  appellees,  complainants  in 
this  suit,  had  a  substantial  interest  in  this  cause. 

Appellants  assigned  error  upon  a  line  of  questions  sub- 
mitted by  appellees  to  numerous  witnesses  produced  in 
their  behalf.  The  most  of  these  witnesses  had  had  no 
conversation  with  the  testator  about  his  property  mat- 
ters or  his  family  connections  and  had  never  transacted 
any  business  matters  with  the  testator  or  testified  to 
any  transactions  of  business  by  the  testator,  or  that  they 
had  any  knowledge  of  testator's  capacity  to  transact  bus-, 
iness  matters  of  any  kind.  We  take  for  example  the 
testimony  of  their  first  witness,  Mattie  M.  Rose,  which 
in  part  is  as  follows: 

"Question,  I  will  ask  you  whether  in  your  opinion  in 
cottage  12v  after  he  took  sick  this  time,  and  in  the  hos- 
pital, whether  he  would  be  able  to  appreciate  the  natu2-e 
and  extent  of  his  property?" 

This  was  objected  to  by  counsel  for  proponents  on  the 
ground  that  it  is  not  a  proper  question  at  this  time  and  is 
calling  for  a  conclusion  of  the  witness.  The  court  over- 
ruled the  objection:  excepted  to  by  counsel  for  propon- 
ents. 

"Answer:  I  do  not  think  that  he  was  conscious  of  the 
amount  of  money  or  property  that  he  had,  for  three 
weeks  before  he  left  my  cottage  or  aft«r  he  went  into 
the  hospital." 

"Question:  I  will  ask  you  whether,  after  this  sickness 
came  on  him  in  cottage  12,  and  after  he  went  into  the 
hospital,  whether  in  your  opinion  he  had  mind  enough  to 
know  and  appreciate  the  natural  objects  of  his  bounty." 

Counsel  for  proponents  objected  to  the  question  on 
the  gTound  that  it  is  a  question  for  the  jury  to  decide  and 
is  one  of  the 
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elements  of  fact  in  the  case  and  the  question 
calls  for  conclusion  of  the  witness. 

"Court:     That  is  true,  but  this  woman  is  giving    her 


opinion  and  not  stating  it  as  a  fact." 

Objection  is  ovenuled.  Counsel  for  proponents  ob- 
jected to  this  ruling:. 

"Answer:     No,  sir,  I  do  not." 

"Question:  1  will  ask  you  whether,  in  your  opinion, 
after  this  sickness  came  on  and  after  he  was  in  the  hos- 
pital, he  would  be  able  to  transact  ordinary  business?" 

Counsel  for  the  proix>nents  objected  to  the  question 
for  the  same  reason  as  assigned  to  the  last  above  named 
question.     Court  overruled  the  objection. 

Counsel  for  proponents  objected  to  the  ruling. 

"Answer:     No,  sir,  I  do  not  think  he  was  capable." 

It  is  objected  that  these  questions  and  answers  were 
improper,  pure  conclusions  and  called  for  an  opinion  up- 
on the  ultimate  facts  which  were  to  be  determined  by 
the  juiy.  Tn  Baddefey  v.  Watkins,  293  111.  404,,  in  which 
the  court  had  under  consideration  similar  interrogatories 
and  an  additional  third  interrogatory  in  subst?nce, 
"whether  or  not  in  your  opinion  she  had  sufficient  mind 
and  menory  to  recall  to  mind  her  property  and  to  make 
disposition  of  it  understandingly,  according  to  some  plan 
she  had  formed  in  her  mind,''  the  court  said; 

"It  was  clearly  error  to  permit  the  witnesses  to  ex- 
press an  opinion  in  answer  to  the  third  question  of  the 
series.  This  court  has  repeatedly  held  that  it  is  error  to 
ask  a  witness  whether  or  not  the  testator  was  mentally 
capable  of  making  a  will.  The  practice  of  splitting  this 
ultimate  question  into  its  several  parts  and  permitting 
the  witness  to  express  opinions  on  the  sevei'al 
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parts  is  just 
as  vicious  as  the  practice  we  have  already  condemned. 
In  Baker  v.  Baker,  202  111.  595,  we  held  that  objections 
were  properly  sustained  to  questions  "whether  or  not  the 
testator,  at  the  time  of  making  the  alleged  will,  had  suf- 
ficient mind  and  memory  to  understand  the  will  in  ques- 
tion/' "whether  or  not  he  was  able  to  carry  in  his  mind 
and  memor.y  the  nature  and  extent  of  his  property,"  and 
"whether  or  not  he  was  able  to  understandingly  execute 
a  will."  In  Garrus  v.  Davis,  234  111.  326,  we  held  that  a 
witness,  expert  or  non-expert,  might  give  his  opinion  as 
to  the  condition  of  the  testator's  mind  and  whether  tes- 
tator was  sane  or  insane,  but  that  the  witness  ought  not 
be  permitted  to  assume  to  advise  the  court  and  jury  as 
to  the  degree  of  mental  capacity  necessary  to  enable  the 
testator  to  make  a  valid  will.  In  Wetzel  v.  Firebaugh, 
251  111.  190,  we  said:     'Questions  put  to  witnesses  wheth- 


er  the  testatrix  was  able  to  understand  the  business  in 
which  she  was  eng-aged  when  she  made  this  will,  or  able 
understandingly  to  execute  it,  simply  called  for  conclus- 
ions of  the  witnesses  as  to  testamentary  capacity  and 
amounted  to  an  attempt  to  put  the  witnesses  in  the 
place  of  the  jury  and  allow  them  to  determine  the  very 
question  which  the  jury  had  been  sworn  to  try.' '' 

The  court  said  further  in  the  same  case  (page  405): 
"Where  the  witness  has  detailed  a  conversation  with  the 
testator  regarding  the  nature  and  extent  of  testator's 
property  and  regarding  the  natural  objects  of  testator's 
bounty,  it  would  not  be  reversible  error  to  permit  the 
witness  to  answer  the  first  two  questions  of  the  series." 
And  again  the  court  said  in  this  case  (page  403):  "V/here 
witnesses  have  had  no  conversation  with  the  testator  re- 
garding the  property  of  the  testator,  it  is  clearly  error 
to  permit  the  witness  to  express  an  opinion  on  whether 
or  not  the 
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testator  was  able  to  know  what  property  he 
owned.     It  is  not  an  opinion  expressed  from  knowledge 
but  it  is  a  purely  a  guess  or  supposition  of  the  witness." 

The  vice  of  this  line  of  questioning  becomes  apparent 
upon  reading  the  eighth  instruction  given  in  behalf  of 
appellees.  This  instruction  informed  the  jury  that  the 
testator  to  be  of  sound  mind  and  memory  "must,  at  the 
time  he  signs  it,  be  capable  of  knowing  what  his  proper- 
ty is,  who  are  the  natural  objects  of  his  bounty  and  be 
able  to  understand  the  nature,  consequence  and  effect  of 
the  act  of  executing  his  will.  All  of  these  e'lements  must 
concur  and  the  absence  of  any  one  of  them  will  render 
such  person  incompetent  to  make  a  valid  will,  although 
all  the  other  elements  may  be  present;  and  if  yoti  believe 
from  the  evidence  that  Henry  Weber  '■'**  was  not  capable 
to  comprehend  any  one  of  the  above  mentioned  renuire- 
mentSy  then  you  will  find  against  the  validity  of  the  said 
alleg'ed  will." 

We  are  of  the  opinion  that  this  line  of  questioning,  as 
it  pertained  to  the  deceased's  unsoundness  of  mind,  was 
error. 

Appellants  assign  error  on  the  ground  that  appellees 
produced  a  witness,  Rose,  who  testified,  over  objections 
of  appellants,  that  Appellant  Spurgeon  Marney  came  to 
the  witness  and  inquired  for  Mr.  Trimble  and  waited  to 
see  him  and  stated  that,  "Mr.  Weber  (testator)  is  very 
crazy  over  there  now  and  he  wants  Trimble  to  come  over 
and  see  if  he  can't  do  something  to  quiet  him  down  or  do 


something-  for  him."  It  is  insisted  that  when  more  than 
one  person  is  substantially  interested  in  the  devises  and 
legacies  under  a  will  and  testament  that  the  admissions 
of  any  devisee  or  legatee  are  not  competent  in  the  case. 
PMcMillan  et  al  v.  McDill  et  al,  110  III.  50;  Lyman  v.  Kaul, 
275  111.  22;mcCune  v.  Reynolds,  288  111.  193.  The  inter- 
est of  the  legatees  was  not  joint  under 
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this  will,  but  Anna  Marney,  severally, 
took  an  equal  interest  in  the  estate  with  her  husband. 
Appellees  insist  that  the  appellants  did  not  raise  this 
point  in  their  objection,  but  objected  to  the  testimony 
upon  the  ground  only  "that  Marney  is  one  of  the  inter- 
ested parties  in  the  last  will  and  testament  of  Henry 
Weber,  deceased,  being  a  beneficiary  and  is  incompetent 
to  testify  in  any  way  in  the  case.'' 

It  is  held  that  a  specific  objection  to  evidence,  based 
solely  on  a  particular  point,  is  a  waiver  of  objections  to 
all  other  points  not  specified  or  relied  on.  Village  of 
Prairie  du  Rocher  v.  The  Schoening-Koenigsmark  Milling 
Co<,  248  111.  61;  T.  H.  &  I.  R.  R.  Co.  iv.  Voelker,  129  id. 
540.  The  testimony,  under  the  objection  as  made,  was 
competent  as  to  Appellant  Spurgeon  Mai-ney.  McMillan 
V.  McDill,  supra.  Simply  because  this  appellant  was  an 
interested  party,  did  not  render  his  admissions  incompet- 
ent. If  he  were  the  sole  interested  party  there  could 
have  been  no  objection  to  the  testimony.  (McMillan  v. 
McDill,  supra).  The  genera!  objection,  therefore,  as  to 
his  incompetency  was  not  sufficient  to  exclude  the  testi- 
mony.    (Holroyd  v.  Millard,  142  111.  App.  401.) 

Appellants  assign  error  upon  the  giving  of  appellees' 
fourth  instruction  as  to  the  preponderance  of  the  testi- 
mony and  advising  the  jury  that  "if  the  evidence  as  to 
the  soimdness  of  mind  of  said  Henry  Weber,  at  the  time 
of  executing  said  paper,  writing  or  on  the  question  of  un- 
due influence  preponderates  in  favor  of  the  contestants, 
although  but  slightly,  then  the  jury  would  be  authorized 
to  find,"  etc.  This  was  error.  Norton  v.  Clark,  2-53  lU. 
557. 

The  errors  pointed  out  substantially  have  relation  to 
the  issue  of  unsoundness  of  mind  on  the  part  of  the  tes- 
tator, and  in  a  case  of  different  character  and  where  the 
testimony  was  close 
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and  conflicting,  would  undoubtedly 
constitute  reversible  error.  The  issue  of  undue  influence 
is  also  in  the  case.  Some  of  the  facts  upon  which  that 
issue  was  based  are  as  follows: 

Testator  was  a  soldier  of  the  Civil  War  who  went  to 
the  Illinois  Soldiers  &  Sailors  Home  at  Quincy  in  1902. 
At  that  time  he  was  seventy-two  years  old,  which  would 
make  him  ninety-two  or  possibly  ninety-three  years  old 
at  the  date  the  will  in  question  was  executed.  He  seems 
to  have  remained  at  the  Soldiers  &  Sailors  Home  from 
that  time  until  April  30,  1922,  when  he  was  in  the  St. 
Vincent's  Home  at  Quincy.  For  quite  a  while  he  was  in 
cottage  20  of  the  Soldiers  &  Sailors  Home  and  from 
about  1915  to  May  IS,  1920,  he  was  in  cottage  18,  when 
he  was  transferred  to  cottage  12,  which  was  a  cottage 
for  old  and  infirm  members,  and  where  he  remained  un- 
til February  27,  1923,  with  the  exception  of  the  time  that 
he  was  in  St.  Vincent's  Home.  Within  a  month  previous 
to  February  27.  1923,  he  was  taken  with  a  serious  illness 
in  cottage  12,  which  resulted  in  a  physical  and  mental 
breakdown,  from  which  he  never  recovered.  He  became 
so  bad  that  he  could  not  dress  himself  or  go  to  his  meals, 
or  the  bath  room  alone,  and  he  failed  to  recognize  people 
and  at  times  did  not  know  where  he  was  and  left  his 
money  lying  around  on  his  bed  or  locker,  and  was  unable 
to  hold  a  connected  conversation  with  people.  This  con- 
tiition  became  so  serious  that  on  February  27,  1923,  he 
was  removed  to  the  hospital  in  the  Soldiers  &  Sailors 
Home  where  the  evidence  showed  that  his  condition 
grew  worse  and  that  he  was  incurable.  While  he  was  in 
ihe  hospital  he  was  visited  by  a  man  by  the  name  of  John 
Guinn,  who  had  known  him  in  St.  Vincent's  Home,  and 
with  whom  he  had  some  negotiations  looking  toward  his 

retui-n  to  St. 
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Vincent's  Home.  About  this  time  Guinn 
went  to  see  the  Marneys  and  arranged  for  him  to  go  to 
the  Marney  home.  Guinn  admitted  on  cross-examina- 
tion that  be  might  have  told  the  Marneys  that  Weber 
wanted  to  get  into  St.  Vincent's  Home  and  offered  to 
make  a  will  in  their  favor  if  he  would  be  admitted,  and 
that  very  likely  if  the  Marneys  would  take  him  in  he 
would  make  a  will  in  favor  of  them.  Guinn  and  the  Mar- 
neys arranged  for  Henry  Weber  to  be  received  into  their 
home  and  about  noon  on  the  morning  of  April  30,  1923, 
Guinn  took  Henry  Weber  out  of  the  hospital  and  convey- 
ed him  by  taxi   to  the  home  of  the   Marneys,  where  he 


lived  until  he  died  in  the  month  of  June  following. 

Guinn  testified  that  for  about  a  week  prior  to  April  30, 
1923,  he  talked  to  testator  about  "getting  him  in  at  Mar, 
ney's.'"  Testator  had  no  knowledge  of  appellants  until 
he  was  taken  there  on  April  30th.  Guinn  further  testi- 
fied that  the  testator  was  always  an.xious,  ready  and  will- 
ing to  make  a  will  to  anyone  that  "would  take  him  in." 
Within  a  pieriod  of  two  days  after  going  to  appellants 
they  hired  a  lawyer  and  had  the  will  drawn  in  their  favor. 
Appellants  secured  the  witnesses  and  procured  the  will 
to  be  signed,  sealed,  witnessed  and  delivered.  Appellant 
Spurgieon  Marney  was  present  at  the  attorney's  office 
and  left  with  him  and  the  witnesses  in  an  automobile  for 
his  heme  where  the  will  was  executed  on  the  afternoon 
of  May  2,  1923.  Mrs.  Marney  was  present  at  the  time  of 
the  e.xecution  of  the  will  and  led  the  testator  out  and  con- 
ducted him  to  a  chair  where  he  signed  his  name  to  the 
will.  The  will  was  drafted  by  Appellant  Johnson,  who 
is  named  as  executor  in  the  will  which  contains  a  clause 
directmg  that  the  executor  be  paid  the  sum  of  two  hun- 
dred fifty  dollars  out  of  the  estate  for  his  services  as  exe- 
cutor.    Appellant 
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Johnson  requested  the  witnesses,  who 
had  never  sieen  or  known  the  testator,  to  go  to  the  Mar- 
ney home  and  witness  the  will.  They  were  in  the  home 
about  twenty  minutes  and  never  saw  the  testator  after 
that  time.  One  of  the  witnesses  testified  he  thought  the 
attorney  read  the  will  at  the  home:  the  other  testified  he 
thou.frht  Johnson  (appellant)  said  it  was  a  will.  The  tes- 
tator signed  the  will  and  the  attorney,  Johnson,  then 
asked  him  if  he  wanted  the  witnesses  to  subscribe  the 
instrument.  There  was  a  response  of  some  kind  that  he 
did.  There  was  no  conversation  with  the  testator  except 
one  of  the  witnesses  inquired  of  him  his  age.  Guinn's 
testimony  is  that  in  going  to  the  St.  Vincent's  Home  to 
see  if  they  would  "take  the  testator  in''  that  the  testator 
had  told  him  that  if  they  would  take  him  back  he  would 
make  a  will  in  their  favor.  The  I'ecord  is  absolute  in  this 
case  that  there  was  no  such  arrangement  made  with  the 
Mameys,  appellants.  There  is  no  testimony  in  this  case 
tending  to  show  that  the  testator  initiated,  planned  or 
consented  to  being  removed  to  the  Marney's  except  the 
testimony  of  Guinn,  his  signature  to  the  instrument,  and 
his  statement  when  he  signed  it.  The  ofi'er  testator  is 
said  to  have  made  to  St.  Vincent's  Home  was  in  the  na- 
ture of  a  contract  to  make  a  will  for  a  consideration.  The 


will  in  controversy  was  based  upon  no  consideration  and 
the  beneficiaries  were  total  strangers  until  three  days  be- 
fore the  execution  of  the  instrument.  All  of  the  bene- 
ficiai-ies  were  present  when  the  will  was  executed  and 
helped  to  procure  its  execution.  The  witness  Guinn  oc- 
cupied a  fiduciary  relationship  to  the  testator.  From 
April  30th  to  May  2nd.  192.3,  the  testator  had  lived  in  the 
Marney  family  and  was  being  fed,  nursed  and  cared  for 
by  them.  This  case  comes  squarely  within  the  rule  laid 
down  in  Beach  v.  Wilson, 
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244  111.  422: 
"Counsel  for  defendants  in  error  argue  that  a  fiduciary 
relatioHj  under  the  law,  does  not  exist  unless  it  grows 
out  ol  the  relation  of  administrator  and  heir,  guardian 
and  ward,  attorney  and  client  or  principal  and  agent. 
Such  is  not  the  law.  In  Pomeroy's  Equity  Jurisprudence 
(vol.  2,  3d  ed.  sec.  956.)  that  author,  in  discussing  this 
question,  says:  'Courts  of  equity  have  carefully  refrain- 
ed from  defining  the  particular  instances  of  fiduciary  re- 
lations in  such  a  manner  that  other  and  perhaps  new 
cases  might  be  excluded.  It  is  settled  by  an  overwhelm- 
ing weight  of  authority  that  the  principle  extends  to 
every  possible  case  in  which  a  fiduciary  relation  exists  as 
a  fact,  in  which  there  is  confidence  reposed  on  one  side 
and  the  resulting  superiority  and  influence  on  the  other. 
The  relation  and  the-  duties  involved  in  it  need  not  be 
legal.  It  may  be  moral,  social,  domestic  or  merely  per- 
sonal.' The  rule  as  thus  stated  has  been  repeatedly  quot- 
ed with  approval  by  this  court.  (Roby  v.  Colehour,  135 
111.  300;  Thomas  v.  Whitney,  186  id.  225;  Walker  v.  Shep- 
ard,  210  id,  100;  Irwin  v.  Sample,  213  id.  160.,i  The 
fiduciary  relation  exists  between  parties  where  there  is 
a  relation  of  trust  and  confidence  between  tJiem, — that 
is,  where  confidence  is  reposed  by  one  party  and  the 
trust  accepted  by  the  other.  In  Mayrand  v.  Mayrand, 
194  111.  45,  this  court  said  (p.  48):  'The  term  fiduciary 
or  confidential  relation,  as  used  in  this  connection,  is  a 
very  broad  one.  It  has  been  said  that  it  exists,  and  that 
relief  is  granted,  in  all  cases  in  which  influence  has  been 
acquired  and  abused, — in  which  confidence  has  been  re- 
posed and  betrayed.  The  origin  of  the  confidence  and  the 
source  of  the  influence  are  immaterial.  The  rule  em- 
braces both  technical  fiduciary  relations 
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and  those  info)maI 
relations  which  exist  whenever  one  man  trusts  in  and  re- 
lies upon  another.  The  only  question  is,  does  such  a  re- 
lation in  fact  exist?' '' 

The  same  rule  was  announced  in  Thomas  v.  Whiiney, 
186  111.  230,  where  the  court  said:  "There  is  a  well  de- 
fined distinction  between  undue  influence  arising  from 
acts  which  the  law  deems  fraudulent,  and  undue  influ- 
ence resulting'  from  fiduciary  relations  existing  be- 
tween the  parties.  Certain  transactions  are  generally 
those  occuri"ing  between  persons  in  some  relation  of 
confidence,  one  toward  another.  The  presence  of  such 
relationship  creates  a  presumption  of  infiuence,  which 
nn  generally  be  rebutted  by  proof  that  the  par- 
ties dealt  as  strangers,  at  arm's  length:  that  no  un- 
fairness was  used,  and  that  facts  in  the  knowledge  of 
ihe  one  in  the  position  of  influence,  att'ecting  the  matter, 
were  communicated  to  the  other.'  (27  Am.  &  Eng.  Ency. 
of  Law. — 1st  ed. — 456.)  Pomeroy.  in  his  work  on  Equity 
Jui-is-prudence,  (vol.  2),  sec.  955,)  says:  'Nothing  can 
tend  more  to  produce  confusion  and  inaccuracy  in  the 
discussion  of  the  subject  (undue  infiuence)  than  the 
treatment  of  actual  undue  influence  and  fiduciary  rela- 
tion as  though  they  constituted  one  and  the  same  doc- 
trine.' The  same  author  says  (sec.  947):  'The  term 
fiduciary  or  confidential  relation,  as  used  in  this  connec- 
tion, is  a  very  broad  one.  It  has  been  said  that  it  exists, 
and  that  relief  is  granted,  in  all  cases  in  which  influence 
has  been  acquired  and  abused,; — in  which  confidence  has 
been  reposed  and  betrayed.  The  origin  of  the  confidence 
rnd  the  source  of  the  influence  are  immaterial.  The 
rule  embraces  both  technical  fiduciary  relations  and  those 
informal  relations  which  exist  whenever  one  man  trusts 
in  and  relies  upon  another.  The  only  question  is,  does 
h'ach  a  relation  in  fact  exist?'  " 
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And  the  court  furthei-  said:  "Ttransactions  between 
a  party  and  one  beai'ing  a  fiduciary  relation  to  him  are 
upon  his  motion  prima  facie,  voidable  upon  grounds  of 
public  policy,  and  the  burthen  of  proof,  the  fiduciary  re- 
lation being  established,  is  upon  the  one  receiving  the 
benefit  to  show  an  absence  of  undue  influence,  by  estab- 
lishing the  fact  that  the  party  acted  upon  competent  and 
independent  advice  of  another,  or  such  other  facts  as 
will  satisfy  the  court  that  the  dealing  was  at  firm's 
length,  or  he  must  show  that  the  transaction  was  had  in 
the  most  perfect  good  faith  on  his  part  and  was  equitable 


and  jr.st  between  the  parties,  or,  as  some  of  the  authori- 
ties say,  that  it  was  beneficial  to  the  other  party."  To 
the  same  effect  isSdayrand  v.  Mayrand^  194  111.  48;  Slahl 
V.  Stahl,  214  id.  137;  25  Corpus  Juris,  1119;  Pomeroy's 
Equity  Juris.     (3rd  ed.)  sec.  955. 

In  all  such  cases  unless  the  party  claiming  the  benefit 
of  the  contract  shows,  by  clear  and  convincing  proof, 
that  he  acted  with  perfect  good  faith  and  did  not  abuse 
or  betray  the  confidence  reposed  in  him,  the  presumption 
of  fraud  will  require  strong  evidence  to  remove.  Stahl 
V.  Stahl,  supra;  Zeigler  v.  III.  T.  &  S.  Bank,  245  111.  197. 
In  the  latter  case  it  is  held:  "To  render  such  a  transac- 
tion valid  it  is  only  necessai"y  to  show  that  the  other  par- 
ty had  competent  and  disinterested  advice,  or  that  he 
performed  the  act  or  entered  into  the  transaction  volun- 
tarily, deliberately  and  advisedly,  knowing  its  nature  and 
effect,  and  that  his  consent  was  not  obtained  by  reason 
of  the  power  and  influence  to  which  the  relation  might 
be  supposed  to  give  rise."  (Citing  Uhlich  v.  Muhlke,  61 
111.  499;  Herr  v.  Payson,  157  id.  244.)  No  such  showing 
Vi'as  node  by  appellants  in  this  case.  The  bill  in 
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the  case 
at  bar,  being  drawn  with  a  double  aspect^  if  either 
ground  for  setting  aside  the  will  is  established,  the  de- 
cree should  be  affirmed.  (Snefl  v.  Weldon,  24.3  111.  519 
and  cases  therein  cited.) 

Upon  a  consideration  of  the  wliole  case  it  is  the  opinion 
of  this  court  that  substantial  justice  has  been  done  and 
that  the  decree  of  the  lower  court  should  not  be  revers- 
ed for  the  minor  errors  occurring  (Ford  v,  Ford^  257  111. 
341)  and  the  decree  of  the  Circuit  Court  of  Adams  Coun- 
ty is  therefore  affirmed. 

Affirmed. 
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Crow,  P.  J.  dissenting: 

Reluctantly  I  dissent  from  the  judgment  expressed  in 
the  majority  opinion  affirming  the  judgment  of  the  Cir- 
cuit Court.  Under  the  circumstances  attending  the  mak- 
ing of  the  contested  will  I  would  favor  the  affirmance  if 
I  were  not  convinced  the  contestants  had  no  such  inter- 
est as  authorizes  them  to  contest.  If  they  have  no  such 
interest,  then  regardless  of  every  other  consideration 
they  ought  not  to  enjoy  the  fruits  of  their  success.  We 
have  no  authority  to  take  property  from  one  having  no 
right  to  it  and  .giving  it  to  another  having  no  right  to  it. 

The  right  to  contest  a  will  is  purely  statutory.  Statu- 
tory rights  will  not  be  enlarged  beyond  the  provisions  of 
the  statute  conferring  them.  The  statute  authorizing 
this  proceeding  provides  "that  if  any  person  interested 
shall,  within  one  year  after  the  probate  of  any  such  will, 
XXX  appear  and  by  his  or  her  bill  in  chancery  contest 
the  validity  of  the  same"  an  issue  shall  be  made.  The 
issue  was  made  in  this  case.  But  I  think  the  parties  fil- 
ing the  contest  do  not  establish  that  they  are  persons  in- 
terested, or,  rather,  the  record  shows  they  have  none, 
and  therefore  they  have  no  right  to  invoke  the  making 
of  the  issue.  That  question  is  at  the  threshold  of  this 
case. 

By  judicial  construction  in  the  most  authoritative  man- 
ner, the  words  "any  person  interested"  are  declared  to 
mean:  any  person  who  has  a  direct,  existing,  pecuniary 
interest  which  will  be  detrimentally  affected  by  the  pro- 
bate of  the  contested  will.  Cassen  v.  Prindle,  258  111.  11, 
16:  BScDonald  v.  White,  130  id.  493;  Selden  v.  Illinois 
Trust  &  Savings  Bank,  239  id.  67:  Adams  v.  R!.  E.  Church, 
251  id.  268.  In  Cassen  v.  Prindle,  it  was  held  that  Mag- 
gie Cassen,  being  a  remote  grantee  of  an  heir-at-law  of 
the  testator,  was  a  person  interested.  In  McDonald  v. 
White  it  was  held  that  the  statute  requiring  the  court  to 
receive  probate  of  a  vAW  offered  for  probate,  without  de- 
lay, to  grant  letters,  and  do  all  other  needful  acts,  to  en- 
able the  parties  concerned  to  make  settlement 
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as  soon 
as  consistent  with  the  rights  of  the  persons  interested, 
and  the  statute  authorizing  any  person  interested  to  con- 
test the  will,  the  words  parties  concerned  mean  those 
charged  with  the  settlement  of  the  estate,  and  persons 
interesied  mean  those  interested  in  the  settlement — that 
is,  those  directly  affected  in  a  pecuniary  sense  by  the 
settlement.  It  was  further  held  that  the  words  mean 
those  having  a  present,  pecuniai-j'  interest,  and  not  those 
contingent  or  that  may  sebsequently  be  acquired.  It 
was  further  said  that  McDonald,  the  contestant,  had  at 
niost  only  a  bare  ;-ight  to  establish  title  by  successfully 
contesting  the  will.  In  Adams  v.  First  M,  E.  Church,  it 
"A'as  held  that  the  later  will  having  been  admitted  to  pro- 
bate after  probate  of  an  ea.rlier  will  had  been  denied  on 
the  ground  the  later  operated  as  a  revocation  of  the  first, 
the  beneficiaries  under  the  former  were  parties  interest- 
bd  and  might  contest.  The  reason  was,  of  course,  they 
were  direct  pecuniary  losers,  because,  notwithstanding 
ftcme  def set  in  the  execution  of  the  later  will,  it  was  ad- 
mitted to  probate,  the  lirst  was  denied  probate.  That 
case  does  not  support  this.  In  this  there  was  no  rinding 
or  decree  as  to  the  first  wills. 

Wliat  direct,  existing,  pecuniary  interest  of  the  con- 
testants in  this  case  will  be  directly  affected  by  the  es- 
lablishment  of  the  present  will?  Not  a  syllable  in  the 
record  shows  any.  Here,  as  in  the  McDonald  case,  they 
have  only  a  possible  contingent  interest  and  that  is  not 
enough  under  the  decisions,  without  dissent.  The  other 
wills  were  filed.  They  were  not  offered  for  probate. 
Nothing  is  more  axiomatic  in  the  law  of  wills  than  that 
they  have  no  virtue  or  worth  for  any  purpose  until  ad- 
i.iitted  to  probate  in  the  manner  required  by  law.  Un- 
til then  they  are  of  no  more  value  as  muniments  of  title 
or  evidence  of  property  rights  than  that  much  blank  pa- 
pei-.  It  is  the  establishing  of  them  in  legal  manner 
alone  that  invests  them  with  efficacy  as  a  muniment  of 
!  ights  in  property.  The  record  in  this  case  is  barren  of 
any  evidence  that  the  will  sought  to  be  set  aside  will  con- 
stitute any  obstacle  to 
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the  enjoyment  of  any  property 
rights  in  the  subject  matter  of  this  contest,  for  they  do 
not  appear  to  have  any  direct,  existing,  pecuniary  inter- 
est which  will  be  affected  if  they  fail  in  their  complaint. 

It  is  believed  there  are  other  errors  in  this  record  in 
the  admission  of  evidence  and  in  the  instructions  that 
would  require  a  reversal  of  the  decree.  But  that  now 
pressed  is  fundamental.  It  should  not  be  ignored,  if 
correct.  If  the  law  shall  not  operate  uniformly  upon 
fundamental  concepts  and  in  the  application  of  positive 
requirements,  it  is  an  unstable  and  capricious  standard 
of  justice  and  right. 

I  think  the  decree  in  this  case  should  be  reversed  with- 
out remandment,  for  the  reason  assigned. 
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General  No.  7917  Agenda  No.  25 

October  Tenn,  A.  D.  1925 

W.  H.  Rohrer,  Complainant  and  George  L.  Kiniber, 

Receiver,  etc..  Appellants 

vs. 

Fred  E.  Deathera,sie,  E.  B.   Coe,  et  al,  Respondents, 

E .  B .  Coe,  Appellee 

Appeal  from  the  Circuit  Court  of  Morgan  County 
8HURTLEFF,  J. 

Two  questions  are  raised  on  this  appeal.    First, 
the  priority  of  right  of  a  mortagagee  holding  a  prior 
recorded  mortgage,  which  includes  the  rents,  issues 
and  profits  after  default  foreclosure,  and  application 
for  a  receiver  over  the  claims  of  a  tenant  under  the 
mortgagor  who  has     paid  a  year's     rent  in  advance 
and  who  is  in  possession  of  the  land;  and  second,  the 
power  of  a  state  court  to  determine  a  deficiency  after 
a  Federal  court  has  taken  the  administration  of  the 
mortgagor's  estate,  including  the   mortgaged  lands, 
out  of  the  hands  of  the  state  court,  but  specially  re- 
served to  the  state  court  the   settlement  of  the  re- 
ceiver's account,  the  mortgagee  having  consented  to 
the   sale  of  the  lands  in  the  bankruptcy  court  free 
from  the  mortgage  lien,  and  where  the  lands  do  not 
sell  for  a  sura  sufficient  to  pay  the  mortgage  debt.        , 
On  March  1,    1920,  A^jpellee    Deatherage    ms^- 
gaged  the  lands  in  question  to  Appellee  Rohrer,  to 
secure  the  payment  of  notes  to  tlie  amount  of  twelve 
thousand  dollars.    The  mortgage  recited:  "Together 
with  the  rents,  issues  and  profits  thereof. "  There  was 
a  prior  mortgage  on  the  lands,  executed  on  the  same 
day,  to  George  L.  Kimber,  to  secure  the  sum  of  twen- 
ty-one thousand  dollars,   which   was   a   lien   on   said 
lands  superior  to  the  Rohrer 
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mort,a;a.i>-e .  The  notes  se- 
cured by  the  Eohrer  niort.nage,  hein.o-  post  due,  Ap- 
pellant Rohrer  filed  his  bill  to  forecl.ose  on  the  14th 
day  of  March,  1924,  makin.i!,'  Deatherage  and  his  wife, 
mortgagors,  and  Appellee  Coe,  defendants  to  the  bill. 
The  bill  averred  that  the  mortsasors  were  insolvent, 
the  lands  inadequate  security  and  prayed  for  the  ap- 
pointment of  a  receiver.  Appellee  Coe  answered  the 
bill  and  set  out  a  lease  made  between  the  mortgagors 
and  Appellee  Coe,  on  the  25th  day  of  February,  1924, 
by  which  the  lands  were  leased  to  Appellee  Coe  for 
the  term  of  one  year  from  March  1,  1924,  to  March 
1,  1925,  for  the  consideration  of  nine  hundred  dollars 
rental,  paid  in  advance  by  Appellee  Coe  to  Deatherage, 
and  that  Appellee  Coe  was  in  possession  of  said  lands 
under  the  lease,  working  and  farming  said  lands.  Ap- 
pellee Coe  further  answered  that  at  the  time  he  en- 
tered into  said  lease  he  had  no  notice  of  any  default 
on  the  part  of  the  mortgagors. 

On  June  20,  1924,  upon  notice  given,  the  court  ap- 
pointed Appellant  George  L.  Kimber  receiver,  and 
an  order  was  entered  "That  the  Defendant  Coe,  lessee 
of  the  Defendant  Deatherage,  shall  retain  the  posses- 
sion of  said  real  estate  until  March  1,  1925,  as  the 
tenant  of  the  receiver  aforesaid,  all  questions  touch- 
ing the  rights  of  the  Defendant  Coe  under  his  lease 
with  the  Defendant  Deatherage,  shall  be  determined 
upon  the  coming  in  of  the  report  of  the  receiver." 
Under  this  receivership  a  considerable  quantity  of 
grain  was  harvested  upon  tlie  farm  and  by  agreement 
between  Appellee  Coe  and  the  Receiver  stored  in 
buildings  upon  the  farm,  under  lock  and  key^  and  af- 
terwards, without  the  consent  of  the  Receiver,  broken 
into  by  Appellee  Coe  and  sold  to  parties  having  no- 
tice of  the  receiver's  interest  in  the  grain. 

On  July  24,  1924,  there  was  a  decree  of  foreclos- 
ure entered  in  the  cause,  finding  that  the  mortgagors 
were  indebted  to 
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Appellant  Rolirer  in  the  snm  of 
$14,311.92,  and  ordering-  certificates  of  indebtedness 
to  be  issued  to  Appellant  Rohrer,  and  that  the  lands 
be  sold  at  the  expiration  of  the  period  of  redemption, 
subject  to  the  Kimber  twenty-one  thousand  dollar 
niorts-afte  indebtedness  to  satisfy  and  pay  said  indeb- 
tedness .  After  the  entry  of  said  decree,  the  mortgagor, 
Deatherage,  filed  his  voluntary  petition  in  bankruptcy 
in  the  United  States  District  Court,  and  a  trustee  was 
appointed  to  administer  the  estate,  and  upon  Decem- 
ber 4,  1924,  the  trustee  filed  his  petition  in  the  Fed- 
eral court  in  the  bankruptcy  proceedings,  asking  for 
the  sale  of  the  real  estate  described  in  the  bill  of  com- 
plaint in  this  proceeding,  and  asked  that  said  real 
estate  be  sold  by  the  bankruptcy  court,  free  and  clear 
of  the  mortgages;  and  it  further  appears  that  a  hear- 
ing was  had  in  said  bankrupty  court  on  January  7, 
1925,  of  which  due  notice  was  given  to  all  creditors 
and  to  all  defendants  in  tlie  petition,  and  that  Fred  E . 
Deatherage,  the  mortgagor  and  bankrupt,  Appellant 
Rohrer,  Appellee  Coe  and  others,  were  personally  in 
court  at  the  time  of  such  hearing,  and  that  no  answer 
or  objections  were  filed.  A  decree  for  the  sale  of  said 
lands  was  entered,  which  recited  that  Appellant 
Rohrer  had  consented  to  the  sale  of  said  premises, 
free  and  clear  of  the  lien  of  his  mortgage  and  of  said 
certificate  of  indebtedness.  It  was  found  by  decree 
that  it  was  for  the  best  interest  of  the  estate  and  the 
creditors  that  the  premises  be  sold  free  and  clear  of 
all  mortgage  liens  and  the  liens  should  be  transferred 
to  the  proceeds  of  sale  to  the  same  extent  and  effect 
as  they  now  and  theretofore  have  been  upon  and 
against  the  said  premises'.  It  Avas  further  found  that 
Appellee  Coe  was  in  possession  as  tenant,  with  term 
to  expire  March  1,  1925.  The  amount  of  the  Kimber 
mortgage  was  adjudicated  and  settled  at  twenty-one 
thousand  dollars  with  accrued  interest.  Appellant 
Rohrer 's  indebtedness  was  adjudicated  at  the  amount 
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of  the  certificate  of  iiulebtedress,  as  determined  in 
the  foreclosiire  proceedin.i>'S  in  the  Morgan  County 
Circuit  ^^ff?  and  tliose  proceedings  recognized  and 
followed.  The  amount  of  tlie  bankruptcy  court  costs 
were  adjudicated  at  $1,422  of  which  twelve  hundred 
dollars  was  charged  against  the  lands  in  question. 
The  total  amount  found  due  upon  the  mortgages  and 
the  twelve  hundred  dollars  costs  amounted  to  about 
$39,224.30,  and  the  lands  were  ordered  sold  to  satisfy 
said  indebtedness.  The  lands  were  sold  at  public  sale 
and  bid  off  by  Appellant  Rohrer  for  $31,950  and  the 
sale  approved  by  the  court  upon  report  made  by  the 
Trustee  on  March  9,  1925,  and  conveyances  were  or- 
dered to  be  executed  to  Aijpellant  Rohrer. 

In  the  decree  of  the  bankruptcy  court  as  to  the 
matters  adjusted,  there  is  a  clause  as  follows:  "Ex- 
cept the  contested  claim  for  rents,  issues  and  profits 
for  1924  which  the  Circuit  Court  of  Morgan  County, 
Illinois,  is  given  hereby  the  right  and  permission  to 
hear  and  determine."  On  the  sale  of  said  lands  and 
the  distribution  of  the  T'roceeds,  there  is  a  deficiency 
of  $7,274.90  in  an  amount  with  which  to  pay  the  in- 
debtedness of  Appellant  Rohrer. 

To  the  May  Term,  1925,  of  the  Mbrgan  County 
Circuit  Court,  in  the  foreclosure  suit.  Appellant  Roh- 
rer presented  his  motion  reciting  the  substantial  facts 
as  herein  stated,  together  with  the  Receiver's  report, 
and  asked  the  court  to  enter  an  order  determining 
the  rights  of  Appellee  Coe  under  his  lease  with  Death- 
erage,  and  for  relief,  etc.  Appellee  Coe  at  the  same 
time  presented  his  motion,  asking  for  an  order  dis- 
charging the  receiver  and  to  dismiss  the  bill  of  com- 
plaint as  to  him.  Proofs  were  heard,  embodying  the 
facts  as  recited  in  this  opinion,  and  the  records  of  the 
bankruptcy  court,  and  the  court  below  entered  a  de- 
cree finding  that  "the  complainant,  Rohrer,  is  not 
entitled  to 

Page  4 


any  relief  as  against  the  defendant  Coe, 
and  that  the  said  defendant  Coe  is  entitled  to  have 
and  retain  to  his  own  use  all  the  rents,  issues  and 
profits  of  said  premises  from  March  1,  1924,  to  March 
1,  1925,"  and  the  proceeding  as  to  Appellee  Coe  was 
dismissed.  The  receiver,  Kimber,  had  filed  a  report 
showing-  the  expenditure  of  certain  costs  and  charg-es 
in  the  said  receivership  paid  by  him,  and  he  has  joined 
with  Appellant  Rolirer  in  this  appeal  and  both  assign 
error . 

It  is  first  contended  on  the  part  of  appellee,  in 
support  of  this  decree,  that  appellee,  having  no  notice 
or  knowledge  of  Deatherage's  default  on  said  mort- 
gage, by  his  payment  of  rent  in  advance,  was  bona 
fide  purchaser  of  said  leasehold  and  should  be  pro- 
tected in  its  enjoyment.  We  cannot  agree  with  this 
contention.  The  mortgage  of  appellant,  having  been 
recorded,  was  notice  in  fact  of  appellant's  claim 
against  said  lands.  Elgin  City  Banking  Co  v.  Carter, 
83  111.  App.  411;  Elgin  City  Banking  Co  V  Carter, 
185  111.  536;  Heckman  v.  Detlaif,  283  111.  511.) 

At  common  law  the  mortgagee  was  held  to  be 
the  owner  of  the  fee  and  could  bring  ejectment  against 
the  mortgagor,  or  his  assignee,  before  or  after  condi- 
tion broken.  In  Barrett  et  al.  v.  Hinckley,  124  111. 
42,  the  court  stated  the  doctrine: 

"In  Carroll  v.  Ballance,  26  111.  9,  which  was  eject- 
ment by  the  mortgagee  against  the  assignee  of  the 
mortgagor,  to  recover  the  mortgaged  premises,  this 
court  thus  states  the  English  rule  on  the  subject:  'In 
England,  and  in  many  of  the  American  States,  it  is 
understood  that  the  ordinary  mortgage  deed  conveys 
the  fee  in  the  land  to  the  mortgagee,  and  under  it  he 
may  oust  the  mortgagor  immediately  on  the  execu- 
tion and  delivery  of  the  mortgage,  without  waiting 
for  the  period  fixed  for  the  performance  of  the  con- 
dition,—citing  Coot  on  Mortgages,  339;  Blaney  v. 
Bearce,  2  Greenlf,  132;  Brown  v.  Cramer,  IN.  H.  169; 
Hobart  v .  Sanborn, 
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]?,  id.  226;  Northampton  Paper 
Mills  V.  Ames,  8  Mete.  1.  And  this  ii.a,lit  is  fully  rec- 
OKiiized  by  courts  of  equity,  although  liable  to  be  de- 
feated at  auy  moment,  in  those  courts,  by  the  payment 
of  the  debt. '  Again,  in  Nelson  v.  Pinegar,  30  111.  481. 
whicli  was  a  bill  by  a  mortKaKee  to  restrain  waste,  it 
is  said:  'The  complainant,  as  niortf>asee  of  the  land, 
was  the  owner  in  fee,  as  against  the  mortgagor  and 
all  claiming  under  him .  He  had  the  .jus  in  re  as  well 
ad  rem,  and  being  so,  is  entitled  to  all  the  rights  and 
xemedies  which  the  law  gives  to  such  an  owner.'  So, 
in  Oldham  v.  Pfleffer,  84  111.  102,  which  was  e.iect- 
ment  by  the  heirs  of  the  mortgagor  against  the  gran- 
tee of  the  mortgagor,  tiiis  court,  in  holding  the  action 
could  not  be  maintained,  said:  'Under  the  rulings  of 
this  court,  the  mortgagee  is  held,  as  in  England,  in 
law,  the  owner  t)f  the  fee,  having  the  jus  in  re  as  well 
as  the  jus  ad  rem.'  In  Finlon  v.  Clark,  118  111  32, 
the  same  doctrine  is  announced,  and  the  cases  above 
cited  are  referred  to  with  approval.  Taylor  v.  Adams, 
115  111.  574." 

In  Lane  v.  King,  S  Wend.  478  (11  X.  Y.  Com. 
Law.  Rep.),  the  law  is  aptly  stated:  "In  Keech  v. 
Hall,  Doug.  21,  already  referred  to,  the  mortgagee 
brought  an  action  of  e.iectment  against  a  tenant,  who 
claimed  imder  a  lease  from  the  mortgagor,  given  after 
the  mortgage,  without  the  privity  of  the  mortgagee. 
Lord  Mansfield  in  delivering  the  opinion  of  the  court 
said:  'On  full  consideration  we  are  all  clearly  of  the 
opinion  that  there  is  no  inference  of  fraud  or  concert 
against  the  mortgagee  to  prevent  him  from  consider- 
ing the  lessee  of  the  mortgagor  as  a  wrong  doer. '  The 
question  turns  upon  the  agreement  between  the  mort- 
gagor and  mortgagee;  wlien  the  mortgagor  is  left  in 
possession,  the  true  inference  to  be  drawn  is  an  agree- 
ment that  he  shall  possess  the  premises  at  will,  in  the 
strictest  sense,  and  therefore  no  notice  is  ever  given 
to  quit,  anil  he  is  not  even  entitled 
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to  reap  the  crop  a? 
other  tenants  at  will  are,  because  all  are  liable  to  the 
debt,  on  payment  of  which  the  mortgagee's  title  ceases. 
The  mortgagor  has  no  power,  express  or  implied,  to 
let  leases  not  subject  to  every  circumstance  of  the 
mortgage;  the  tenant  stands'  exactly  in  the  situation 
of  the  mortgagor." 

The  statutory  provision  permitting  a  redemption 
from  the  mortgage  sale,  and  the  tendency  of  court 
decision  in  this  and  other  states,  has  been  to  limit 
somewhat  the  rule  of  the  common  law,  and  it  was 
lield  in  Kransz  v.  Uedelhofen,  193  111.  485.  "The  doc 
trine  is  still  maintained,  that  the  mortgagee  can  bring 
ejectment  against  the  mortgagor,  but  the  tendency  of 
the  later  decisions  has  been  to  hold  that  this  right  has 
been  so  far  limited,  as  to  confine  the  bringing  of  the 
action  to  cases  where  the  condition  of  the  mortgage 
has  been  broken,  or  where  there  has  been  failure  to 
make  payment  of  principal  or  interest  according  to 
the  terms  of  the  mortgage.  The  more  reasonable  rule 
is  that  the  title  exists  for  the  benefit  of  the  holder  of 
the  mortgage  indebtedness,  and  as  a  means  of  coer- 
cing payment  of  that  indebtedness .  (Barrett  v.  Hinck- 
ley, supra.)  The  general  doctrine  on  the  subject  is 
thus  stated  in  Esker  v.  Heffeman,  159  111.  38:  'Our 
present  statutory  form  of  mortgage,  containing,  as  it 
does,  the  word  'warrant,'  and  carrying  with  it  all 
covenants  of  title,  does  not  materially  differ  from  the 
common  law  form  of  mortgage,  and  it  follows,  there- 
fore, that  the  mortgagee  may  maintain  an  action  of 
ejectment,  after  condition  broken,  against  the  mort- 
gagor or  any  other  person  in  possession  of  the  mort- 
gaged premises. '  The  rule  that  the  mortgagee  can  only 
bring  ejectment  against  the  mortgagor  after  condi- 
tion broken  seems  to  be  sustained  by  the  following 
authorities  in  this  state:  Vansant  v.  Allmon,  23  111. 
26;  Kilgour  v.  Gockley,  83  id  109;  Oldham  v.  Pfleger, 
94  id.  102;  Mester  v.  Hauser,  94  id.  433;  Anderson  v. 
Strauss,  98  id.  485;  Taylor  v.  Adams,  115  id.  570; 
Da^as  V.  Dale,  150  id.  239;  Esker  V.  Heffeman,  supra." 
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Tlie  sauif  rule  is  laid  down  in  Esker  v.  Heffenian, 
159  111.  3S;  Lig-htcap  v.  Bradley,  186  111.  520,  and 
Ladd  V.  Ladd,  252  111.  48.  In  the  last  case  cited  it  is 
held  that  the  burden  of  proof  is  upon  the  mortgag-or 
to  show  that  there  is  no  breach  of  condition.  (Citing- 
Kales  on  Future  Interests,  sec.  15. )  It  was  held  in  our 
earlier  cases  that,  upon  mort.t^ase  foreclosure,  even 
where  the  inortA-a.a:e  does  not,  by  express  words,  give 
a  lien  upon  the  income  derived  from  the  property,  the 
court  may  appoint  a  receiver  to  take  charge  of  it  and 
collect  the  rents,  issues  and  profits  arising  therefrom, 
but  such  action  will  not  be  taken,  however,  unless  it 
be  made  to  appear  the  mortgaged  premises  are  an  in- 
sufficient security  for  the  debt  and  the  person  liable 
personally  for  the  tlebt  is  insolvent.  Haas  et  al.  v. 
Chicag-o  Building-  Soc.  89  111.  502. 

In  Anderson  et  al.  v.  Strauss,  98  111.  490,  the 
court  held  that,  "the  clause  in  the  deed  of  trust  per- 
mitting the  grantor  to  enjoy  the  rents,  profits  and 
issues  until  default,  was  merely  declaratory.  Such 
was  the  legal  effect  of  the  deed,  independent  of  the 
clause.  As  soon  as  default  occurred,  the  permission 
ended.  "  In  this  case  counsel  had  cited  Lane  v.  King, 
supra,  which  the  court  apparently'  followed.  The 
mortgage,  as  provided  by  statute,  and  the  trust  deed 
are  treated  as  identical,  qualified  conveyances.  (Light- 
cap  V.  Bradley,  supra,  page  518;  Ryan  v.  Illinois 
Trust  &  Saving-s  Bank,  100  111.  App.  252. ) 

There  is  authority  and  it  has  been  held  that  even 
where  a  trust  deed  or  mortgage  authorizes  the  ap- 
pointment of  a  receiver  to  collect  the  rents,  it  would 
not  be  enforced  in  a  court  of  chancery,  except  where 
the  equities  of  the  case  rquire  that  it  be  done,  but  it 
is  held  further  that  such  an  agreement  in  the  mortgage 
is  entitled  to  weight  in  determining  whether  the  pow- 
er of  the  court  to  make  the  appointment  should  be  ex- 
ercised or  not.  Bagley  v.  Illinois  Trust  and  Savings 
Bank,  199  111.  76; 
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Botliman  v .  Lindstrom,  221  111 .  App . 

270.  Certainly  in  a  case  where  the  agreement  is  con- 
tained in  the  mortgage  and  it  is  further  shown  that 
the  land  is  inadequate  security  and  the  mortgas,or 
insolvent,  it  would  be  inequitable  to  deny  the  mort- 
gaft-ee  the  security  covered  bj^  his  contract.  "Rents 
and  profits  are  just  as  much  propertj^  as  the  estate 
out  of  which  they  arise  and  are  equally  the  subject 
of  mortiiaj^e  or  sale."  First  National  Bank  v.  111. 
Steel  Co.  72  111.  App.  640;  Ryan  v.  Illinois  Trust 
and  Savings  Bank,  supra,  page  253;  First  National 
Bank,  v.  111.  Steel  Co.  174  111.  148.  In  the  last  case 
cited,  where,  uyjon  a  sale,  it  was  found  there  was  a 
deficiency  to  pay  the  debt,  the  court  held:  "Tested 
even  by  this  requirement,  if  the  morto-age  did  not  give 
a  lien  by  express  words,  or  authorize  the  appointment 
of  a  receiver,  the  facts  in  the  case  at  bar  show  that 
the  court  committed  no  error.  The  deficiency  decree 
itself  evidences  the  fact  that  the  Ashley  Wire  Com- 
pany's property  was  insufficient  security  for  the  mort- 
gage debt  an  dthe  facts  establish  the  allegation  in  the 
petition  that  the  Ashley  Wire  Company  the  mortgagor, 
was  insolvent.  Undoubtedly,  a  court  of  equity  exer- 
cises a  certain  disci-etion,  even  where  express  words 
are  used  for  the  purpose  of  giving  a  lien  on  the  in- 
come of  the  mortgaged  property.  The  court  must  de- 
termine whether  the  language  used  in  the  mortgage  is 
sufficient  to  give  a  lien  on  the  income.  In  the  one  case 
the  authority  arises  from  the  contract,  the  express 
words  giving  a  lien  on  the  rents  and  profits;  in  the 
other  the  court  exercises  its  equitable  powers  under 
the  facts  and  circumstances  presented  at  the  time  the 
application  to  appoint  a  receiver  is  made."  And  the 
court  held  further  that  the  enforcement  of  the  provis- 
ion of  the  mortgage  hypothecating  the  rents,  resting 
entirely  in  the  sound  discretion  of  the  chancellor,  was 
not  tenable.  It  has 
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further  been  held  that  the  court 
may  appoint  a  receiver  either  before  or  after  the  de- 
cree and  sah'.  (First  National  Bank  v.  111.  Steel  Co., 
supra;  Bolton  v.  Starr,  223  111.  App.  43.)  In  the 
last  case  cited  the  court  held:  "While  the  trust  deed 
in  question  did  not  contain,  in  the  crantiua'  clause,  the 
words  'pledge'  or  'rents,'  it  save  the  srantee  'all,  right 
to  retain  possession  of  said  premises  after  any  de- 
fault,' and  the  right  to  appoint  a  receiver  in  lang- 
uage that  cannot  be  construed  otherwise  than  a  pledge 
of  the  rents  to  satisfy  the  debt.  In  the  case  of  Bagley 
V.  Illinois  Trust  &  Savings  Bank,  language  less  ex- 
plicit was  held  to  pledge  the  rents  for  the  payment  of 
the  debt  as  fully  as  the  property  itself,  and  the  court 
added  that  'to  make  the  pledge  effectual  the  appoint- 
ment of  a  receiver  to  collect  them  was  stipulated  for. 
Such  a  provision  in  the  mortgage  created  a  valid  lien 
on  the  rents,  which  e(|uity  will  enforce  without  re- 
gard to  tlie  question  of  insolvency  of  the  mortgagors. ' 
(Citing  cases.)  And  it  was  said  in  the  First  Nat. 
Bank  of  Joliet  case,  supra;  'By  the  appointment  of 
the  receiver'  the  appellants  obtained  an  equitable 
lien  on  the  rents  and  profits  of  the  lands  during  the 
statutory  period  allowed  for  redemption,  if  necessarj^ 
for  the  full  payment  of  any  deficiency  in  the  securit j'. ' ' 
If  upon  default  the  mortgagee  is  entitled,  at  law, 
by  ejectment,  to  recover  the  possession  of  the  lands, 
or,  inequity,  by  a  receiver  to  sequester  the  rents,  is- 
sues and  profits  of  the  lands,  as  against  the  mortgagor 
and  those  claiming  under  him  or  having  notice  of  the 
mortgagee's  title,  it  would  seem  to  follow  that  the 
mortgagor  could  not  transfer,  assign  or  convey  any 
greater  interest  in  the  lands  than  he  owned,  posses- 
sed or  held.  It  was  held  directly  in  Lane  v.  King, 
supra,  that  the  mortgagor  could  not  lease  or  convey 
any  such  interest .  This  court  in  NiccoUs  v .  Peninsular 
Stove  Co.,  48  111.  App.  321,  having  the 
Page    10 


identical  ques- 
tion before  it,  held:  "The  rlftht  of  the  appellant  to 
the  rents'  in  question,  secured  to  him  by  the  mortsaso 
and  the  action  of  the  court  in  appoiutins'  the  receiver 
could  not  be  contracted  away  by  the  mortgagor.  AVe 
think  the  court  erred  in  awarding  any  portion  of  the 
rents  to  the  appellee . ' '  Ai\d  substantially  the  same 
question  is  passed  upon,  with  a  similar  find  ins?,  in 
Ryan  v.  Illinois  Trust  and  Savings  Bank,  supra,  and 
in  Howard  v.  Burns,  201  111.  App.  582.  Our  .lonclu- 
sion  is  that  the  lease  siven  by  Deathera,2,-e,  to  Appellee 
Coe  was  sub.iect  to  tlie  ri.o-ht  of  tlie  mortgages,  tlie 
appellant . 

Appellee  further  insists  that  the  transfer  of  the 
cause  to  the  bankruptcy  court,  upon  the  voluntary 
petition  of  the  mortgagor  and  the  sale  of  the  lands, 
free  from  all  liens,  by  the  consent  of  appellant,  ex- 
hausted appellant's  rights  under  the  mortgage  to  the 
lands',  and  all  of  his  securities  by  virtue  of  the  mort- 
gage .  The  bankruptcy  court  found,  by  its  decree,  that 
it  Avas  for  the  best  interest  of  all  parties  concerned 
to  sell  the  lands,  free  and  clear  of  the  mortgage  liens . 
It  is  held  (in  note)  in  35  American  Law  Reports,  page 
258:  "The  rule  is  uniform  and  long  established,  that 
a  United  States  District  Court,  sitting  as  a  court  of 
bankruptcy,  has,  under  the  general  equity  powers  con- 
ferred by  the  Bankruptcy  Act,  authority  to  order  a 
sale  by  the  receiver  or  trustee  of  the  bankruptcy  prop- 
erty, free  from  all  liens  and  encumbrances."  Citing 
numerous  cases,  including  Re  Leslie-Judge  Co.  (1921) 
256  U.  S.  704,  65  Law  Ed.  1180.  In  such  cases  the 
lien  or  encumbrance  is  transferred  to  the  proceeds  of 
sale.  Appellant  was  not  responsible  for  the  cause  be- 
ing transferred  to  the  bankruptcy  court,  and,  by  the 
terms  of  the  mortgage,  appellant  was  not  restricted 
to  any  particular  court  in  which  he  should  pursue  his 
remedy.  Appellant  filed  his  bill  and  procured  a  decree 
in  the  state  court.  Appellee's  grantor  is  solely  res- 
ponsible for  the 
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transfer  of  the  cause.  XotliiiiK  is 
su,n-,<>ested  or  argued  that  the  transfer  of  the  cause 
was  in  any  manner  detrimental  to  appellee's  interest. 
The  decree  of  the  bankruptcy  court,  findins,-  that  it 
was  for  the  best  interest  of  all  parties  to  sell  the  lands 
freed  from  the  mortgajoe  liens,  must  be  taken  as  true 
and  correct.  Appellee  was  a  party  to  the  proceeding, 
present  in  court  and  made  no  objections.  The  decree 
stands,  not  appealed  from,  and  is  a  verity.  The  mort- 
,i;-a,nor  by  the  decree  lost  his  rig-ht  of  redemption;  ap- 
pellant waived  a  portion  of  a  j-ear  of  his  lien  upon 
rents,  issues  and  profits  and  appellee 's  pretended  lease 
was  not  interfered  with.  The  lands  at  the  sale  are 
presumed  to  have  brous'ht  their  full  market  value,  and 
if  appellant  purchased  the  lands  he  must  be  pre- 
sumed to  have  brought  their  full  market  value,  and 
if  appellant  purchased  the  lands  he  must  be  presumed 
to  have  been  the  highest  bidder  and  to  have  aided  ap- 
pellee more  than  those  who  offered  a  lower  bid,  if 
there  were  other  bids.  Nothing  is  suggested  amount- 
ing to  an  estoppel.  The  sale  of  the  lands  did  not  ex- 
tinguish appellant's  lien  upon  the  rents,  issues  and 
profits.  In  Bolton  v.  Starr,  supra,  (page  44)  it  is  held: 
"It  is  also  urged  that  the  decree  of  foreclosure  and 
sale  extinguished  the  trust  deed  and  rendered  it  func- 
tus officio.  But  as  said  in  the  Haas  case,  supra,  refer- 
ring to  appropriating  the  rents  after  the  foreclosure 
sale:  'The  security,  plainly,  is  not  exhausted  by  the 
sale,  for  there  is  a  fund  included  in  it  which  is  second- 
arily liable.'  It  was  said  in  the  Owsley  case:  'The 
property  described  in  the  mortgage  was  sold  at  the 
sale,  but  the  rents  and  profits  that  accrued  during  the 
redemption  period  were  not  sold . '  In  the  latter  case 
the  court  also  said  that  as  under  the  provisioixs  of  the 
trust  deed  appellees  were  entitled  to  have  their  defi- 
ciency decree  or  judg-ment  paid  out  of  the  rent,  and 
as  no  order  in  such  a  case  could  properly  be  entered 
for  the  application  of  the  rents  in  satisfaction  of  the 
debt  until  after  the  sale,  it  can  be  onh^ 
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after  the  deficiency  was  estab- 
lished that  appellees  would  be  entitled  to  an  order  so 
applyin,^  the  rents.  AA'hile  the  order  for  such  appli- 
cation could  not  be  made  until  after  the  defiiciency  de- 
cree, that  fact  would  not  preclude  the  exerciL;e  of 
the  court's  jurisidction  to  that  end  by  appointin.a:  the 
receiver  before  the  deficiency  is  ascertained  where 
the  facts  justified  it.  "  (Haas  v.  Chicaffo  Building-  So- 
ciety, supra;  Owsley  v.  Neeves,  17ii  111.  App.  61. 

Further,  the  contention  over  the  rents,  issues  and 
profits,  by  the  decree  of  the  bankruptcj^  court,  was 
specially  reserved  and  remitted  to  the  Circuit  Court 
of  Morgan  County,  witli  jurisdiction  to  settle  and  ad- 
just. It  was  a  proper  order.  It  was  held  in  Lig-htcap 
V.  Bradley,  supra,  (page  526):  "The  sale  of  premises 
under  a  decree  of  foreclosure,  where  the  decree  does 
not  expressly  save  any  rioht  to  resort  to  the  land 
a^ain,  is  an  absolute  discharge  of  the  premises  from 
the  lien.  "  And  it  was  said  in  Owsley  v.  Neeves,  supra; 
and  in  Bolton  v.  Starr,  supra:  "The  property  des- 
cribed in  the  mortgaae  was  sold  at  the  sale,  but  the 
rents  and  profits  that  accrued  dui-iny,-  the  redemption 
period  were  not  sold . ' ' 

We  cannot  agree  with  appellee's  contention  that 
the  transfer  of  the  cause  to  the  bankruptcy  court  had 
any  effect  upon  or  released  any  of  appellant's  rights. 
It  appears  from  the  records  offered  in  evidence  in  the 
court  below,  that  upon  a  legal  sale  of  the  lands  to  en- 
force appellant's  mortgage  rights,  the  lands  have 
been  sold,  and  that  there  is  a  deficiency  of  about 
$7,274.90  in  the  proceeds  of  sale  with  which  to  pay 
appellant's  mortgage. 

An  order  was  entered  in  the  court  below  appoint- 
ing a  receiver,  and  it  was  further  ordered  that  Appel- 
lee Coe,  lessee  of  the  Defendant  Deatherage,  shall  re- 
tain the  possession  of  said  real  estate  until  March  1, 
1925,  as  the  tenant  of  the  receiver.  This  order,  in 
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effect,  permitted  Appelle  Coe,  then  in  possession  of 
said  lands,  to  continue  in  possession  and  to  work  and 
cultivate  said  lands  as  the  tenant  of  the  receiver.  If 
no  special  contract  was  made  between  the  receiver 
and  appellee  as  to  the  amount  of  rent,  Appellee  Coe 
should  pay  the  fair,  cash,  market  rental  value  of  the 
land  to  the  receiver,  and  the  receiver,  after  deducting' 
his  reasonable  costs  and  charges  to  be  allowed  by  the 
court,  should,  by  the  order  of  the  court,  turn  over 
any  balance  in  his  hands  to  apply  upon  the  deficiency 
that  may  be  found  upon  appellant's  mortgage  indebt- 
edness . 

In  the  opinion  of  this  court  the  Circuit  Court  of 
Morgan  County  erred  in  not  determining  the  defi- 
ciency remaining  unpaid  of  appellant  Kohrer's  mort- 
gage debt,  in  not  settling  and  determing  the  amount  of 
rent  due  and  owing  by  Appellee  Coe  to  the  receiver 
and  settling  and  disposing  of  the  receivers  account; 
and  in  dismissing  the  bill  as  to  Appellee  Coe. 

For  the  reasons  stated,  the  decree  of  the  Circuit 
Court  of  Morgan  County  is  reversed  and  the  cause 
remanded . 

Reversed  and  Remanded. 
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On   petition   for   a   rehearing  counsel   for   apiDellee    seriously 
or  it  icisas  ".he  statements   of   fact    as   presented    b?/   the   majority 
opinion,    as   to   the   transactions  hetween   the   receiver    and   Appellee 
Goe.  It    is   said   that    such   statertient    is  not    supported   hy  the   record, 

The   recital    of   facts   as   to   the   receivership   is    based   iTpon   the   re- 
port   of   the    receiver    in   court,    properly  variried,    of  which   there 
was  no   denial   or   contradiction    in   the   record   by  appellee   or   any 
of  the   defendants,    the   appellee   merely  contending   by  motion  that 
the   complainant   Rohrer   "is   noten'^itled   to   any   relief  as   against 
the   defendant  3. 3. Goe,    Arho,    prior   to  the   commencement    of  this 
suit,    in   good   faith  leased   the   premises  described    in  zhe  bill   of 
complaint    from   the   defendant   Deatheridge   for  the   vear    from  I'arch 
1,19S4,    to  March   1,1925,    for   a   cash   rental    of  nine   hundred 
dollars,    wnich   rental   was   thereupon   paid    in   advance   to   the   said 
Deatheridge;      that    the    defendant    Coe    thereupon    became    and   was 
entitled    to    the   possession   of    said    premises   for    the   said    year 
expiring  March   1,192b,    and    was   entitled   to  the    issues   and    profits 
thereof,    and    the   crops   gro'iivn   thereon    for    the    said   ^'ear   1924." 

Appellee   Goe  was   a   party   defendant    to    the    suit   and    tibs   siibiect 
to   the    order    of    court    a-cpointing   s   receiver,    -vhether  he   attorned 
to   the   receiver   or   not.        I!o   proofs  were   taicen    in   the    court   below 
other    than   the   verified   report    of  the   receiver,    as   to   the    truth 
of   the   facts   set    out    in   the   report.        There  was  no    occasion   for  the 
taking   of   proofs  upon   the    report    as   the   receiver  was   an   officer 
of   the   court    and    there  was   no   objection  made   to   any  fact    stated 
in   the   report.        Atipellee,    in   the   court    below,    stood    squarely  upon 
the   p-round   that    the    lease   T.ade   to  him   on  'ebrusry  2:"'.1924,    for 
the   use    of   the   lands   from  ITarch   1,1924,    to  I'arch   1,192b,    rent 
paid    in   advance,    ?ave   him;   a   superior   right    over   the   mortgage. 
In   addition  to  what    is    set    out    in   the   majority  opinion,    we   cite 
Gov  V.    Snyder,    241    111.    App.    475.        ^t    the    time    of   mailing   this 
lease  no   rents    or   profits  had    accmed   upon   the   land.        .^hat   ac- 
vfllea   really  attempted    to    purchase   was   an    incorporeal  heredita- 
ment,   a  part    of   the   land    itself,    as  held    in   Gox  v.    Snyder ,  supra  ♦ 


Ne   hax-e  examined  fully  Taylor  v.  Oan-an.  27,9    111.  Apr.  569, 
cited  by  counsel  for  appellee.    He   find  nothing  in  that  case 
statin?  any  different  rule  than  the  one  we  have  held  to  in  the 
case  at  bar.    Ae  have  not  held  in  this  case  that  the  receiver  is 
entitled  to  any  rents  or  Brofits  accruinp  prior  to  the  arpointTent 
of  the  receiver. 

^or  the  reasons  stated,  the  petit;ion  for  a  rehearinp  is  denied. 


NIEHAUS,  p.  J. 

I  cannot  concnr  in  the  majority  opinion  in  the 
final  conclnsions  reached,  there  is  no  doubt  abont  the 
les'al  right  of  a  moi-tgagee  in  a  proceeding  instituted 
by  liini  to  foreclose  a  mortgage  which  contains  the 
Ijrovision  concerning  rents  issues  and  profits,  here  in- 
volved, and  tlirongii  the  apT)ointment  of  a  receiver,  to 
enforce  the  collection  of  such  rents  issues  and  profits, 
to  be  applied  on  the  mortgage  indebtedness,  but  the 
question  which  has  arisen  in  this  controversy,  is 
v.diether  there  were  any  rents  issues  and  profits  to  col- 
lect after  the  appointment  of  the  receiver;  and  the 
question  whether  the  receiver  could  exact  rent  for 
use  and  occupation  of  the  premises  from  the  appellee 
Coe,  who  was  a  tenant  at  the  time  of  the  receivers 
appointment  by  virtue  of  a  lease  from  the  mortgagor 
Deatherage,  and  had  paid  the  rent  clue  under  his  lease 
for  the  use  and  occupation  of  the  premises.  The  facts 
pertaining  to  tlie  leasing  of  the  mortgaged  premises 
are  not  in  dispute.  The  mortgagor  Deatherage  leased 
the  premises  to  Coe  on  the  25tli  day  of  February  1924; 
this  was  before  any  condition  of  the  mortgage  had 
been  broken,  and  before  any  foreclosure  proceeding 
had  been  instituted.  Under  the  terms  of  the  leasing, 
the  rental  for  the  use  and  occupation  of  the  premises 
by  the  tenant  for  the  year  commencing  March  1,  1924, 
and  ending  March  1,  1925,  was  fixed  at  $900.00,  pay- 
able in  cash,  and  in  advance;  and  was  paid  by  Coe  in 
accordance  with  the  terms  of  the  leasing.  After  he 
liad  leased  the  premises,  Coe  in  good  faith  took  pos- 
session of  the  premises,  and  farmed  the  same;  and  he 
had  planted  his  crops,  and  was  raising  corn  and  oats 
at  the  time  foreclosure  proceedings  were  instituted. 
On  June  20th  thereafter  the  court  entered  the  order 
appointing  the  appellant  George  L.  Kimber,  receiver. 
In  this  order  of  appointment  the  following  provision 
and  reservations  are  made:  "That  the  defendant  Coe, 
lessee  of  the  defendant  Deatherage,  shall  retain  posses- 
sion of  said  real  estate  until 
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March  1,  1925,  as  tenant 
of  the  receiver,  aforesaid,  and  all  questions  touching 
the  rights  of  the  defendant  Coe  under  his  lease  with 
the  defendant  Deatherage,  shall  be  determined  upon 
coming  in  of  the  report  of  the  receiver.  " 

As  appears  from  the  order,  the  court  directed 
that  the  appellee  Coe  should  retain  possession  of  the 
promises  as  tenant  of  the  receiver;  but  Coe  refused  to 
rcognize  the  receiver  as  his  landlord,  and  never  at- 
torned to  him;  ahvaj'S  claiming  his  right  to  the  use 
and  occupancy  of  the  premises  to  be  under  his  lease 
from  Deatherage . 

And  the  order  clearly  reserves,  "all  questions 
touching  the  rights  of  the  defendant  Coe  under  his 
lease  with  the  defendant  Deatherage,  shall  be  deter- 
mined upon  the  coming  in  of  the  report  of  the  re- 
ceiver." Coe  prayed  an  appeal  from  this  order,  but 
did  not  perfect  the  appeal.  What  transpired  after- 
wards between  the  receiver  and  Coe  in  reference  to 
this  tenantcy  is  shown  by  the  receiver's  report,  name- 
ly, that  "on  August  26th,  1924,  the  said  Coe  and  the 
undersigned  placed  725  bushels  of  oats,  which  were 
grown  on  said  real  estate,  in  the  oats  bin  on  said  des- 
cribed real  estate,  and  the  undersi.gned  on  August 
27th,  locked  the  door  thereof,  and  on  Sept.  3rd,  1924, 
posted  on  said  bin  a  notice  in  the  following  form: 
'Xotice  to  all  whom  it  may  concern:  The  oats  contain- 
ed in  this  bin  are  in  my  possession  as  receiver  of  the 
rents,  issues  and  profits  of  this  land,  under  the  ap- 
pointemnt  by  the  circuit  court  of  Morgan  county. ' 
*  *  *  It  also  appears  from  the  receiver's  report,  "that 
on  the  29th  daj'  of  August,  1924,  at  the  request  of 
said  Coe,  this  receiver  opened  said  oats  bin  and 
granary  to  allow  said  Coe  to  put  therein  150 
bushels  of  seed  oats;  that  on  or  about  Decem- 
ber 25,  1924,  this  receiver,  at  the  request  of 
said  Coe,  opened  said  oats  bin  and  allowed  said  Coe 
to  put  therein  a  wheat  drill;  and  that  during  either 
Januar^r  or  February  1925,  the  oats  in  said  bin  were 
removed  therefrom  without  the  consent  of  the  un- 
dersigned; that  the  undersigned  has  demanded  pay- 
ment of  said  Coe  of  the  landlord's  share  of  said  crop; 
but  said  Coe  has  refused,  though  often 
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requested,  to 
pay  the  same;  tliat  Be.i>otiatioiis  were  had  with  said 
Coe  to  the  effect  that  the  proceeds  of  all  crops  growii 
on  said  premises  durin.o-  the  season  should  be  put  into 
the  hands  of  this  receiver,  and  by  liim  brought  into 
court  to  abide  the  decision  of  the  court  as  to  the  rights 
of  the  respective  parties;  and  that  it  was  the  under- 
standing of  the  undersigned  that  this  agreement  was 
satisfactory  to  all  persons  concerned,  and  that  the 
same  would  be  faithfully  carried  out.  That  this  re- 
ceiver accordingly  endeavored  fro  mtime  to  time  to 
accomplish  said  result;  that  the  said  Coe  has  hin- 
dered said  plan  from  being  carried  out;  tliat  4516 
bushels  of  corn  on  said  premises  were  sold  by  said 
Coe  to  E.  T.  Harrison  of  Waverly,  Illinois,  2500 
bushels  thereof  being  sold  at  85"  cents  per  bushel 
and  2016  bushels  thereof  being  sold  at  88  cents  per 
bushel;  that  said  Coe  refused  to  recognize  the  under- 
signed as  entitled  to  receive  the  landlord's  share  of 
the  corn  from  said  premises.  *  *  *  That  he,  said  re- 
ceiver, has  made  repeated  demands  upon  said  Coe  for 
the  rent  of  said  premises,  but  payment  thereof  has 
been  refused.'  The  first  question  which  has  arisen  in 
this  controversy,  in  connection  with  the  ri.yjit  of  ap- 
pellee Coe  to  the  crop  raised  by  him,  is  whether  the 
lease  entered  into  by  Coe  and  the  Deatherage,  was 
valid;  and  another  question  to  be  determind  is,  wheth- 
er the  motgagor  Deatherage  could  legallj'  collect  the 
rent  under  the  lease  which  was  due  and  payable  in 
advance.  The  rights  of  a  mortgagor  to  lease  and  col- 
lect rents  due  for  mortgaged  premiess  was  passed 
upon  by  the  Supreme  Court  in  Gross  v.  Will  County 
National  Bank  177  111.  33,  where  the  following  com- 
ment is  made:  "The  rule  at  common  law,  laid  down 
by  this  court,  is,  that  a  mortgagor  is  not  required  to 
account  to  the  mortgagee  for  rents  and  profits  while 
he  remains  in  possession.  (Moore  v.  Titman  44  111. 
367;  Mississippi  Valley  and  Western  Railway  Co.  v. 
United  States  Express  Co.  81  Id.  534.)  A  mortgagee 
cannot  interefer  with  the  right  of  a  mortgagor  until 
he  enters  upon  the  property,  or  gives  notice  to  the 
tenants  in  possession  thereof; 
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been  paid  four  months  prior  to  tlie  re- 
ceiver's appointment.  The  mortsas'or  did  not  have 
any  interest  in  the  crop  that  was  raised  on  the  prem- 
ises, hence  nothino-  was  due  in  the  nature  of  "issues 
or  profits.  "  It  is  clear  from  the  facts  recited  in  the 
receiver's  report,  that  Coe  never  attorned  to  the  re- 
ceiver; the  order  of  court  directing  that  Coe  should 
hold  his  possession  under  the  receiver  never  became 
effective;  Coe  never  recoa-nized  the  receiver,  as  his 
landlord,  but  always  claimed  his  ris'ht  to  the  use  and 
occupation  of  the  premises  to  be  under  the  Deather- 
age  lease;  and  that  he  was  entitled  to  the  crops  which 
he  raised  as  tenant  under  the  lease.  It  is  not  neces- 
sary to  discuss  or  determine  the  question  whether  the 
receiver  under  his  appointment  had  the  right  to  dis- 
possess Coe  upon  his  refusal  to  attorn  to  him,  or  to 
become  his  tenant,  inasmuch  as  no  attempt  was  made 
to  enforce  such  a  right.  The  receiver's  efforts  in  the 
matter  were  directed  entirely  to  the  procuririg  of  Coe's 
crops  as  they  matured,  under  the  assumption  that  he 
Avas  entitled  to  a  portion  of  these  crops  as  receiver 
under  his  appointment. 

In  tlie  situation  of  the  parties  with  reference  to 
the  subject  matter  of  the  controversy,  the  question 
arises,  whether  or  not  the  receiver  could  legally  exact 
rent  which  had  accnied  prior  to  his  appointment;  and 
which  had  been  paid  prior  thereto;  and  whether  the 
receiver  could  compel  the  tenant,  Coe,  to  pay  other 
rent  than  that  stipulated  in  his  lease,  or  additional 
rent  to  that  paid  by  him  muler  the  terms  of  his  lease . 
So  far  as  we  have  been  able  to  ascertain,  this  exact 
question  has  not  been  passed  upon  by  the  courts  of 
revicAV  in  this  state.  But  the  question  arose  and  was 
determined  in  Lawrence  v.  Conlon  56  NY  Suppl.  345; 
in  which  case  a  receiver  was  appointed  in  a  mort- 
gage foreclosure  proceeding,  and  sought  to  compel  a 
tenant  to  again  pay  rent,  which  he  had  already  paid  to 
the  landlord,  a  mortgagor,  before  the  commencement 
of  foreclosure  proceedings.  In  the  opinion  in  the  case 
cited,  the  Court  refers  to  the  case  of  Wyckoff  v .  Sco- 
field,  98  NY  475,  in  which  the  court  of  Last  Resort  had 
held,  that  while  a  mortgagee  may  in  a  proper  case, 
"upon  suit  for  foreclosures,  have  a  re 
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ceiver  of  the  rents 
and  ijrofits  appointed  Avho  will  be  entitled  to  col- 
lect and  receive  such  rents  as  have  theretofore  ac- 
crued, but  have  not  yet  come  to  the  hands  of  the  owner 
of  the  equity  of  redemption,  and  apply  them  to  the 
payment  of  the  mortsajre  debt,  still  the  court  has 
not  power  to  order  rents,  already  collected,  and  in 
the  possession  of  the  owner,  to  be  paid  over  and  thus 
applied.  The  lien  of  the  niorts'as^ee,  or  the  receiver 
upon  the  rents  dates  only  from  the  appointment  of  the 
receiver;  and  the  right  of  the  receiver  to  collect  rents 
extends  only  to  such  as  are  unpaid  at  the  time  of  his 
appointment."  Then  the  court  makes  the  following; 
comment:  "In  the  present  case,  the  arrangement  be- 
tween the  owner  of  the  equity  of  redemption,  Zoeller 
and  Marks,  was  entered  into  a  considerable  time  be- 
fore the  appointment  of  the  receiver,  and  before  the 
foreclosure  suit  was  commenced .  The  lease  to  May  1st 
was  part  of  the  purchase  price  on  the  sale  of  the 
tjroperty  from  Marks  to  Zoeller,  and  I  find  no  authori- 
ty for  depriving-  Marks  of  his  rights  thereto.  It  is 
not  claimed  that  there  was  any  fraud  or  collusion  be- 
tween Marks  and  Zoeller,  and  there  was  no  reason  for 
not  believing  that  it  was  a  plain  straight  forward  and 
bona  tide  contract.  The  receiver  cannot  turn  Marks 
out  for  non  payment  of  rent  that  had  been  paid,  with- 
out fraud  or  collusion  before  the  aijpointment  of  a 
receiver .  See  Insurance  Co .  v .  Stebbins  8  Paige,  565 ; 
Arg-aJl  V.  Pitts  78  NY  239;  Rider  v.  Bagley  84-  NY  461; 
Wyckoff  V.  Scofield  98  NY  475.  " 

The  conclusion  which  I  have  reached  therefore  is, 
that  the  receiver  in  this  case  has  no  claim  on  any  part 
of  the  crop  raised  by  Coe,  for  rent  due  or  accrued,  and 
that  the  finding  of  the  court  sustaining  Coe's  right  to 
the  crop  by  virtue  of  the  Deatherage  lease,  was 
proper  and  should  be  affirmed. 

Affirmed . 
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Ge:i.  No.  7956    APRIL  TER!W,  A.  D.  1926    Agenda  No.  2 

W.  E.  Hilton,  Plaintiff  in  Error, 

V.  ^,       f     . 

Henry  A.  Wright,  Defendant  in  Error.' 
Writ  of  Error  to  the  Circuit  Court  of  Morgan  County 
Shurtleff,  J. 

The  only  question  involved  in  this  suit  is,  whether  an 
indorsement  upon  a  note  tolled  the  statute  of  limitations 
and  represented  a  payment  upon  the  note,  which  implied 
a  recognition  and  promise  to  pay  the  entire  debt. 

Defendant  in  error  did  a  brokerage  business  m  live 
stock,  shipping  stock  from  the  National  stock  yards  at 
Ka.st  St.  Louis  to  various  points,  the  plaintiff  in  error  fur- 
nishing the  funds  with  which  the  stock  was  purchased, 
and  the  shipments  were  made  in  plaintiff  in  error's  name. 
Defendant  in  error  had  suffered  some  losses  and  upon 
November  26,  1913,  executed  and  delivered  his  promis- 
sory note  to  plaintiff  in  error,  payable  upon  demand,  for 
the  principal  sum  of  $1285,  with  interest  at  seven  per 
cent  per  annum.  The  business  was  continued  until  March 
10,  1914,  when  a  settlement  was  had  and  the  amount  of 
•S2S.99  cue  defendant  in  error  was  indorsed  by  mutual 
consent  upon  the  note.  At  the  time  of  this  settlement 
there  were  some  damage  claims  on  shipments  pending, 
which  were  talked  about,  and  defendant  in  error  stated 
to  plaintiff  in  error  at  that  time,  that  whatever  plaintiff 
in  error  secured  on  said  claims  to  credit  upon  the  note, 
i'he  c'aims  were  filed  in  plaintiff  in  error's  name.  On 
April  J,  1915,  plaintiff  in  error  collected  the  sum  of  twen- 
ty-five dollars  upon  a 
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claim  and  indorsed  it  upon  a  note. 
Defendant  in  error  never  had  any  notice  of  this  payment 
or  of  its  endorsement.  Suit  was  brought  upon  the  note 
I\Iarch  31.  1925.  There  is  no  controversy  as  to  the  facts. 
The  court  instructed  a  verdict  and  there  was  judgment 
for  defendant  in  error. 

Plaintiff  in  error  assigns  error  upon  the  giving  of  the 
peremptory  instruction  and  entering  judgment  for  the 
defendant  in  error.  Although  the  note  was  payable  upon 
demand,  the  Statute  of  Limitations  commenced  to  run 
at  the  date  of  the  note.  (Knecht  v.  Boshald,  138  111. 
App.  430;  Luther  v.  Crawford,  116  111.  App.  351.) 

A  new  promise  to  pay  the  debt  may  be  implied  from 
the  actual  payment  by  the  maker  upon  the  note,    but 


"there  must  be  an  actual,  affirmative  intention  to  make 
a  pao'ment  on  the  note,"  before  the  promise  can  be  in- 
ferred.    (Lowery  v.  Gear,  32  111.  386.) 

In  Kallenbach,  Jr.  v.  Dickinson,  100  111.  434,  the  court, 
quoting  from  Lowery  v.  Gear,  held:  "  'There  must  be  an 
actual,  affirmative  intention  to  make  a  payment  on  the 
note  before  we  can  infer  the  promise.  It  is  a  general 
rule,  no  doubt,  that  where  a  debtor  makes  a  payment 
without  designating  to  which  of  several  claims  it  shall 
apply,  the  creditor  may  apply  it  to  which  he  pleases;  but 
this  could  not  authorize  Brown  to  so  apply  it  as  to  bind 
Gear  by  an  implied  new  promise,  without  the  actual  in- 
tention of  Gear  to  make  such  a  promise.  This  was  a  mat- 
ter in  which  Gear  must  have  had  an  affirmative  inten- 
tion, before  he  could  be  bound.  His  volition  was  indis- 
pensable in  order  to  bind  him.  If  he  had  no  thought  or 
intention  one  way  or  the  other,  even  then  he  could  not 
be  held  to  have  made  a  new  promise,  for  to  do  that  he 
must  have  had  an  affirmative  intention." 

And  the  court  further  said:  "There  must  be  such  cir- 
cumstances 
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as  reasonably  authorize  an  inference  of  an 
intention  to  waive  the  bar  of  the  statute.     There  must 
be  affirmative  action  or  conduct  assigned  to  prospective- 
ly affect  the  rights  of  the  parties  to  the  prior  contract." 

In  Wellman  v.  Miner,  179  111.  page  334,  the  court,  quot- 
ing Connelly  v.  Pierson,  state.  "  'An  endorsement  of  a 
partial  payment  on  a  note,i  made  by  the  holder  without 
the  privity  of  the  maker,  is  not,  of  itself  and  uncorrobo- 
rated, sufficient  evidence  of  payment  to  repel  a  defense 
created  by  the  Statute  of  Limitations.'  (Roseboom  v. 
Billington,  17  Johns.  182;  Lowery  v.  Gear,  32  111.  383;  Kal- 
Eenbach  v.  Dickinson,  100  id.  427;  Drury  v.  Henderson, 
143  id.  315;  36  111.  App.  521;  Treadway  v.  Treadway,  5  id. 


478;  mills  V.  Davis,  113  N.  Y.  243)." 

In  Ruhl  V.  Gambril,  175  111.  App.  644,  the  court  held 
that  the  theory  upon  which  part  payment  of  a  debt  takes 
a  case  out  of  the  statute,  is  that,  "the  party  making  the 
payment  intended  by  it  to  acknowledge  and  admit  the 
greater  debt  to  be  due.  If,  therefore,  it  was  not  in  the 
mind  of  the  debtor  to  do  this,  then  the  operation  of  the 
statute  will  not  be  affected  by  the  payment." 

In  all  of  the  cases  cited  the  court  holds  that  the  burden 
of  proof  is  upon  the  plaintiff  to  show  the  payment  by  the 
debtor,  and  that  such  payment  was  made  under  circum- 
stances and  conditions  that  warranted  the  inference  that 
the  debtor  recognized  and  impliedly  agreed  to  pay  the 
larger  debt.  In  the  case  at  bar  plain  Liif  in  error  testified: 
"We  had  shipped  a  few  loads  of  cattle  to  other  mai'kets 
that  had  claims  in  or  that  he  was  interested  in,  where  we 
might  get  a  small  amount  from  and  I  spoke  to  him  about 
those.  He  said  whatever  I  got  I  want  you  to  credit  them 
on  the  note."     This  conversation  was  on  March  10,  1914. 

Plaintiff  in  error  further  testified:  "I  got  $25.00  on 
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these  claims  April  1,  1915.  It  was  credited  on  this  note 
by  the  direction  that  he  gave  me  there  on  March  10, 
1914.  That  $25.00  was  due  to  Mr.  Wright  on  cattle  that 
was  handled  for  his  account.  It  was  obtained  from  some 
railroad— I  think  it  was  the  B.  &  0.  railroad.  This  stock 
was  shipped  in  my  name.  The  claim  was  for  damages 
that  occurred — something  of  the  kind." 

This  claim  was  made  in  the  name  of  plaintiff  in  error 
and  allowed  and  paid  to  plaintiff  in  error.  It  is  very  in- 
definite who  paid  the  claim  or  its  nature.  The  legal  title 
to  the  claim  was  in  plaintiff  in  error,  who  had  the  right 
to  collect  and  apply  it  upon  the  note  without  the  direct- 
ion of  defendant   in  error.     Any  direction    that  defend- 


ant  in  error  gave  as  to  the  item  was  given  more  than 
ten  years  prior  to  the  commencement  of  said  suit 
and  after  the  statute  commenced  to  run.  By  the 
direction  given  by  defendant  in  error  on  March  10,  1914, 
and  by  the  payment  and  endorsement  on  the  note,  de- 
fendant in  error  parted  with  no  money  or  other  valuable 
thing  from  which  an  intention  can  be  inferred  to  recog- 
nize the  larger  debt.  Defendant  in  error  made  no  payment 
upon  the  note  April  1,  1915,  had  not  appointed  the  plain- 
tiff in  error  on  March  10,  1914,  his  agent  to  collect  any 
amount  due  from  any  person,  but  when  the  stock  was 
shipped  in  plaintiff  in  error's  name,  defendant  in  error 
had  fully  clothed  him  with  full  power  to  collect  for  any 
damages  in  shipment,  and  (after  the  note  was  given) 
with  full  power  to  apply  all  such  collections  upon  the  note 
indebtedness.  As  to  the  direction  of  March  10,  1914,  the 
most  that  can  be  said  of  it  is,  that  defendant  in  error 
transferred  his  equitable  interest  in  the  damages  claim 
to  plaintiff  in  error  who  then  had  the  legal  title  and 
plaintiff  in  error  thereby  became  fully  vested  with  all 
interest  in  the  claim,  which  was  then  applied  upon  the 
note.     Defendant  in  error  had  no  further  interest 
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in  the 
claim  or  its  payment,  from  which  any  inference  could  be 
drawn  or  upon  which  any  implied  contracts  could  be 
based.  By  the  direction  of  appellee  on  March  10th,  1914, 
and  the  payment  indorsed  on  the  note  by  appellant  on 
April  1st,  1914,  no  circumstances  or  conditions  are  shown, 
that  warrant  the  inference,  that  the  debtor  appellee, 
recognized  and  impliedly  agreed  to  pay  the  larger  debt, 
on  any  date,  after  March  10,  1914.  In  the  opinion  of  this 
court  the  transaction  in  question  did  not  constitute  a 
payment  by  defendant  in  error  on  April  1,  1915,  which 
would  bar  the  running  of  the  statute,  and  the  judgment 
of  the  Circuit  Court  of  Morgan  County  should  be  affirm- 
ed. 
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Affirmed. 


^      ^        i..--.       «^"         ,fx* 


^ 


42I,A.  656 


Gen.  No.  7975  Agenda  No.  11 

April  Term,  A.  D.  1926 

Minnie  Jolmson,  Appellee, 

vs. 

J.  W.  Blakesmitli,  Appellant 

Appeal  frt)m  City  Conrt  of  Canton 
SHURTLEFF,  J. 

Appellee  brouftbt  suit  against  appellant  for  the 
care,  board  and  nurturing'  of  bis  minor  cbild,  Gladys, 
when  sbe  was  about  nine  years  of  age.  Appellant's 
wife  was  a  sister  of  appellee .  Appellee  lived  at  Brere- 
ton  and  appellant  at  Canton,  about  four  miles  from 
Brereton.  In  June  1921,  appellant's  wife,  with  ber 
youngest  child  Gladys,  came  to  the  home  of  appellee 
in  Brereton  and  there  died  nine  days  later.  Appel- 
lant did  not  visit  bis  wife  during  her  last  sickness. 
After  the  mother's  death  the  child  remained  and  lived 
with  ber  aunt,  apijellee,  until  the  following  April.  She 
then  went  to  live  with  a  brother,  who  had  married, 
but  returned  to  appellee's  home  in  March,  1925,  and 
remained  until  in  September,  1925. 

There  is  no  express  promise  proven  on  the  part  of 
appellant  to  pay  for  the  child's  care.  Appellee  testi- 
fies that  on  the  day  of  the  funeral,  two  days  after  ber 
sister's  death,  appellant  came  to  ber  home  and  asked 
her  to  keep  Gladys  two  or  three  days  until  be  could 
get  settled;  that  appellant  never  came  for  the  child 
and  never  made  any  inquiries  about  ber.  From  the 
testimony  it  appears  that  appellant  was  a  miner  with 
an  income  of  fourteen  hundred  dollars  per  year  in 
1921,  which  was  reduced  to  about  one  thousand  dol- 
lars per  year  at  the  time  of  the  trial,  but  be  never 
established  a  home  of  bis  own  after  his  wife's  death 
and  from  appellee's  testimony  never  made  any  pro- 
vision for  the  child,  but  utterly  failed 
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and  neglected  to 
care  for  and  support  the  child.  Appellant  testifies 
that  when  he  talked  with  appellee,  two  days  after  his 
wife's  death,  he  asked  to  take  the  child  and  place  her 
in  the  care  of  his  sister,  but  that  appellee  refused  to  let 
him  take  the  child  and  told  him  she  could  take  care 
of  her  sister's  children.  There  is  a  shan^  conflict  as 
to  just  what  took  place  at  this  time  between  appellee 
and  appellant,  but  appellant  testifies  that  the  child 
couhl  have  had  a  home  with  his  sister  and  with  his 
son  after  his  marriag-e,  but  appellee  and  appellant 
had  no  further  communication  after  the  one  stated 
and  appellee  made  no  demand  for  compensation  until 
a  sliort  time  before  this  suit  was  brought.  Appellant 
has  never  paid  appellee  anything  for  the  care  of  the 
child.  There  was  a  verdict  and  judgment  for  appel- 
lee in  the  sum  of  $145  and  the  record  is  brougjit  to 
this  court,  by  appellant,  for  revieAv. 

ApiJellant  assigns  error  upon  the  giving  of  api)el- 
lee's  first  instruction.  This  instruction  submitted  to 
the  jury  in  substance  the  language  of  the  statute  iu 
force  June  24,  1925,  and  in  force  at  the  time  of  the 
making  of  the  alleged  contract^  making  it  a  misde- 
meanor for  any  reason,  without  reasonable  cause,  to 
neglect  or  refuse  to  provide  for  the  support  or  main- 
tenance of  his  wife  or  his  minor  children  under  eigh- 
teen years  of  age,  they  being  in  destitute  or  neces- 
sitous circumstances,  and  giving  the  penalty  therefor- 
There  was  some  testimony  of  appellee  as  to  the  cir- 
cumstances of  the  wife  and  child  coming  to  appellee's 
home  the  death  of  the  wife  and  what  took  place  on  the 
day  of  the  funeral,  coupled  with  the  fact  that  appel- 
lant never  returned  for  the  child  or  paid  further  at- 
tention to  her,  tending  to  show  a  statutory  neglect  of 
the  child,  upon  which  a  liability  could  be  founded. 
However,  if  there  was  any  error  in  the  giving  of  this 
instruction,  appellant  committed  the  same  error  in 
his  first  instruction,  given  by  the 
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court,  in  informins; 
the  jiiry  tliat  in  determining'  whetlier  the  plaintiff  was 
entitled  to  recover  npon  an  implied  promise  of  the 
defendant  to  pay  for  tlie  necessaries  alleg-ed  to  have 
been  furnished,  etc.,  they  should  consider  whether  the 
denfendant  consented  that  the  plaintiif  have  custody 
of  said  child  and  whether  the  defendant,  at  the  time 
said  alle.a;ed  necessaries  were  furnished,  was  wron.o- 
fuUy  neglecting-  to  provide  for  such  child,  etc.,  or, 
Avhether  the  plaintiff  voluntarilv  took  and  kept  the 
custody  of  said  child  without  the  knowledge  or  con- 
sent of  the  defendant,  etc.  If  appellee's  first  instruc- 
tion was  erroneous,  and  we  do  not  so  hold,  appellant 
has  fallen  into  the  same  error  and  cannot  complain. 

Appellant  assigns  error  upon  the  giving  of  cer- 
tain instructions  for  appellee,  one  of  which,  the  eighth, 
is  most  subject  to  criticism.  It  was  given  as  follows: 
"The  court  instructs  the  .jury  that  the  statutory  and 
legal  duty  of  tlie  fatlier  to  supoprt  his  minor  child  is 
sufficient  consideration  to  support  a  promise  to  pay 
for  thecare  and  support  of  his  minor  child,  and  the 
court  also  instructs  you  that  the  said  statiitory  antl 
legal  duty  is  sufficient  cause  to  imply  a  contract  to 
pay  a  third  person  for  the  services  in  rendering  care, 
siipport  and  maintenance  to  the  minor  child  of  a  fath- 
er." 

The  third  instruction  informed  the  jury  that,  in 
case  the  plaintiif  rendered  services  for  the  child  and 
that  the  services  so  rendered  were  necessary  for  the 
child,  and  the  jury  further  believe  that  the  child  was 
living  separate  from  its  father,  with  the  defendant's 
permission,  the  jury  would  be  justified  in  finding  an 
implied  promise  to  pay  for  the  board  and  lodging  on 
the  defendant's  part. 

The  fifth  instruction  informs  the  jury  as  to  the 
legal,  ' 
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moral   and   statutory   dnty   of   tlif   fatlier   to 
support  and  provide  for  the  maintenance  of  his  chikl 
and  instructed  the  jury  that  this  legal  and  statutory 
duty  amounts  to  an  implied  promise  or  agreement  on 
the  part  of  the  father  to  pay  for  the  necessary  and 
reasonahle  support     and  maintenance     of  liis  minor 
child.  The  tenth  instruction  was  along  the  same  line, 
but  incorporated  the  element     of  care,     maintenance 
and  support  of  the  minor  child,  wliich  was  with  the 
knowledge  and  consent  of  the  defendant  and  in  which 
the   defendant   voluntarily   took   the  .beneiit    of   such 
labor  and  support.  Then  the  jury  were  informed  that 
the  law  will  presume  that  the  plaintiff  is  to  be  paid 
for  her  labor  and   services     unless  the     contrary  is 
shown  by  the  evidence.  None  of  these  instructions  are 
mandatory.       Plaintiff's  fourth  instruction  properly 
informed  the  .i^ry  as  to  the  acts  and  circumstances 
from  which  a  promise  to  pay  could  be  implied.  Ap- 
pellee's eighth  instruction  is  subject  to  criticism  un- 
der the  facts  in  this  case.  It  did  not  incorporate  all  of 
the  elements  in  the  case  and  miglit  have  been  prejudi- 
cial to  appellant  except  for  several  mandatory  instruc- 
tions offered  by  appellant  and  given  by  the  court  that 
the  jury  should  find  for  the  defendant,  unless  among 
other  things  the  jury  should  find,  either  that  the  de- 
fendant expressly  pi-omised  to  pay  the  plaintiff  for 
such  necessaries  or  facts     and  circumstances     from 
which   such   promise   might  reasonably   be  inferred. 
The  jury  were  fully  instructed  that  if  they  believed 
from  the  evidence  that  plaintiff  voluntarily  took  and 
cared  for  the  child,  they  should  find  for  the  defendant, 
and  the  jury  were  fully  instructed  as  to  the  right  of 
the  parent  to  have  the  care  and  custody  of  the  child 
and  that  if  the  jury  believed  from  the  evidence  that 
the  defendant  was  furnishing  a  proper  home  and  sup- 
port suited  to  his  means  and  station  in  life  for  the 
child,  and  that  the  plaintiff"  or  another  person  took, 
or  caused  to  be  taken,  said  child  from  the  custody 
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of  the  defeiiclant  and  without  anv  express  or  implied 
promise  from  the  defendant  to  pay  for  the  mainten- 
ance of  the  child,  they  should  find  the  issues  for  the 
defendant.  The  instructions  are  to  be  considered  as  a 
series,  and  if,  when  so  considered,  they  fully  and  fair- 
ly instruct  the  jury  they  will  be  considered  sufficient. 
(Clofski  V.  Railroad  Supply  Co.  235  111.  154.)  Tak- 
ing the  instructions  as  a  whole  we  cannot  say  they 
were  prejudicial,  or  tliat  the  jury  was  not  fully  and 
correctly  advised . 

In  a  similar  case,  McMiUen  v.  Lee,  78  111.  445, 
the  couz't,  having  a  similar  instruction  under  consid- 
eration, said:  "Objection  is  taken  to  the  giving-  of 
this  instruction  for  the  plaintiff: 

"  'The  court  instructs  the  jur^-  that  the  law  does 
not  require  that  there  should  be  an  express  promise 
by  a  father  to  pay  for  medical  services  rendered  to 
his  child,  in  order  that  he  should  be  made  liable  there- 
for, but  that,  if  such  services  were  necessary  for  the 
child,  or  that  are  rendered  under  circumstances  suf- 
ficient to  raise  an  implied  promise,  then  the  law  im- 
plies a  promise  on  the  part  of  the  father,  on  account 
of  his  relationship,  to  pay  for  the  same;  and  if,  from 
the  evidence  in  this  case,  the  jury  believe  that  the  ser- 
vices rendered  by  plaintiff  were  necessary  I'or  the 
child  doctored  which  was  a  child  bom  of  defendant's 
wife  during  the  time  they  were  legal  husband  and 
wife,  and  living,  before  and  after  its  birth,  with  de- 
fendant, then  the  jury  will  find  for  the  plaintiff,  and 
assess  his  damages  at  the  sum  the  plaintiff's  services 
have  been  shown  to  be  worth . ' ' 

"We  recognize  the  law  to  be,  as  claimed  by  the 
appellant,  that  either  an  express  promise,  or  circum- 
stances from  which  a  promise  by  the  father  can  be  in- 
ferred, are  necessary,  in  all  cases,  to  bind  the  parent 
for  necessaries  furnished  his  infant  child  by  a  third 
person.  Hunt  v.  Thompson,  3  Seam.  179;  KeUey  v. 
Davis,  49  N.  H.  187. 
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The  instruction  Avas  wrong,  in  its  latter  braneli, 
in  asserting-  a  liability  if  the  services  were  necess_ary, 
without  reference  to  any  promise,  express  or  implied, 
to  pay  for  them.  But  there  was  so  little  room  for 
question,  that,  under  the  circumstances,  there  Avas  an 
implied  promise,  and  the  jury  havin.o-  been  distinctly 
instructed,  on  behalf  of  the  defendant,  that  there  must 
have  been  a  promise,  express  or  implied,  we  can  not 
think  the  instruction  did  the  defendant  any  harm, 
and  are  of  opinion  that  the  defect  in  the  instruction 
was  not,  under  the  circumstances,  so  material  as  to 
require  a  reversal  of  the  judgment,  and  it  will  be  af- 
tirmed . ' ' 

In  Johnson  v.  Smallv/ood,  88  111.  74,  the  court, 
quoting  from  Parsons  on  Contracts,  Vol.  1,  page  301, 
says:  "The  authority  of  the  infant  to  bind  the  father 
by  contracts  for  necessaries  is  inferred,  both  in  Eng- 
land and  in  this  country,  from  very  slight  evidence.  " 
The  true  rule  is  laid  down  in  Hunt  V.  Thompson,  4 
111.  179,  and  cited  in  Mullally  v.  Lott,  162  111.  App.  534: 
"That  a  parent  is  under  an  obligation  to  provide 
for  the  maintenance  of  his  infant  children  is  a  prin- 
ciple of  natural  law;  and  it  is  upon  this  natural  obli- 
gation alone  that  the  duty  of  a  parent  to  pi-ovide  his 
infant  children  with  the  necessaries  of  life  rests;  *  *  * 
This  natural  obligation,  however,  is  not  only  a  sirf- 
ficient  consideration  for  an  express  promise  by  a  fath- 
er to  pay  for  necessaries  furnished  his  child,  but  when 
taken  in  connection  with  various  circumstances  has 
been  held  to  be  sufficient  to  raise  an  implied  promise 
to  that  effect.  But  either  an  express  promise,  or  cir- 
cumstances from  which  a  promise  by  the  father  can 
be  inferred,  are  indispensably  necessary  to  bind  the 
parent  for  necessaries  furnished  his  infant  child  by  a 
tliird  person. '  " 
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Appellant's  substantial  defense  appears  to  be  that 
appellee  insisted  upon  carin.^-  for  and  maintainin.s;  her 
sister's  child,  and  yet  in  April,  1922,  the  child,.  Gladys 
Blakesmith,  of  her  own  wish,  went  to  the  home  of  her 
sister  and  lived  for  three  years,  and  the  record  shows 
no  dissent  or  opposition  on  the  ))art  of  appellee.  At 
the  end  of  three  years  the  child  returns  to  apjjellee, 
without  request  or  solicitation  on  the  part  of  appellee, 
so  far  as  the  testimony  shows.  This  contradicts  appel- 
lant's theory  that  appellee  persisted  in  having'  sole 
care  of  the  child. 

Some  question  is  raised  that  the  juds'ment  is  ex- 
cessive and  that  the  proofs  show  that  the  rfaas'on- 
able  value  of  the  entire  care  and  support  of  the  minor 
by  appellee  was  only  five  dollars.  Inasmuch  as  the 
question  and  answer  did  not  specify  'whether  that 
value  testified  to  pertained  to  week,  month  or  the 
entire  period  there  is  no  merit  in  the  assignment.  The 
jury  heard  the  testimony  and,  we  must  assume,  ap- 
plid  to  it  their  knowledge  and  expei'ience  of  a  most 
common,  every-day,  affair.  We  have  read  all  of  the 
testimony  and  from  a  consideration  of  it  we  are  sat- 
isfied that  the  verdict  and  judgment  do  substantial 
justice  between  the  parties.  In  that  state  of  the  rec- 
ord the  judgment  of  the  lower  court  should  not  be 
disturbed  for  the  criticisms  raised  on  the  instructions 
in  this  case.  (Ford  v.  Ford,  257  111.  346;  Beard  v. 
MaxweU,  113  111.  440;  West  Ohicag-o  St.  Ry.  Co.  v. 
MJaday,  188  111.  310.)^ 

The  judgment  of  the  City  Court  of  Canton  is  af- 
firmed . 

Affirmed . 
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G«n.  No.  7981     APRIL  TERM,  A.  D.  1926    Agenda  No.  17 

Faber-Musser  Company,  Appellant, 


William  E.  Dee  Company,  Appellee.!^ 

Appeal  from  the  Circuit  Court  of  Sangamon  County. 

Shurtleff,  J. 

This  case  has  been  before  the  Supreme  Court,  291  111. 
241,  and  before  this  court  at  two  previous  hearings,  re- 
ported in  227  111.  App.  618,  and  232  id.  643.  For  a  more 
extended  statement  of  the  case  reference  is  here  had  to 
the  opinions  filed  pursuant  to  those  hearings,  respective- 
ly. Or.  May  14,  1917,  appellant  and  appellee  entered  in- 
to a  contract  in  writing  for  the  purchase  and  sale  of  fire 
brick  and  special  shapes,  upon  the  following  terms: 

Order 
Your  No.  Date  May  14,  1917. 

Our  No.  10 
Firm  Wm.  E.  Dee  Clay  Mfg.  Co.,  Location,  Springfield,  111. 

Please  ship as  follows  to 

Dealer  Faber-Musser  Co.  Location,  Peoria,  111. 

Charge  to.  Same  Location,  Same 

Approximately  800  M.  Fire  Brick  and  Special  Shapes 
of  the  following  grades: 

Dee  Crown 26.00  per  M.  F.  0.  B.  factory 

Oak  Hill 23.00  per  M.  F.  0.  B.  factory 

Large  wire  cuts 20.00  per  M.  F.  0.  B.  factory 

Fire  clay 5.35  per  T.  F.  0.  B.  Peoria 

subject  to  and  accepted  with  terms  on  attached  letter. 

Important  (This  is  absolutely  essential) — send  us  im- 
mediate acknowledgment  of  this  order,  stating  date  ship- 
ment can  be  made.  On  Day  of  Shipment — Send  us  dup- 
licate of  Invoice  and  copy  of  all  correspondence  to  party 
receiving  shipment,  relative  to  this  order. 

Faber-Musser  Co.,  Peoria,  111. 
Per  JH 
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May  14,,  1917. 
Wm.  E-  Dee  Clay  Mfg.  Co., 

Springfield,  111. 
Gentlemen: 

Attention:     Matthew  Dee. 
Confirming  our  verbal  conversation  we  are  pleased  to 
accept  your  proposition  as  per  the  attached  order,    and 
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with  the  following  stipulations.     The  price  quoted  as  fol- 
lows: 

Dee  Crown 26.00  pei-  M.  F.  0.  B.  factory 

Oak  Hill 23.00  per  M.  F.  0.  B.  factorj- 

Large  Wire  Cuts 20.00  per  M.  F.  0.  B.  factory 

Fire  Clay 5.35  per  T.  F.  0.  B.  factory 

All  special  shapes  in  standard  brick  to  be  paid  for  on  a 
tonnage  basis  equivalent  to  the  cost  of  the  same  grade 
of  clay  as  used  in  the  brick,  plus  the  usual  charge  for  the 
molds,  with  the  understanding  that  the  freight  will  not 
be  in  excess,  on  the  basis  of  seven  dollars  thirty  five 
cents  ($7.35)  per  thousand  on  the  standard  fire  brick  on 
this  shipment. 

It  is  also  understood  that  you  will  commence  shipping 
on  this  order  within  two  weeks  from  date  you  receive 
specifications  on  all  straight  brick  and  shapes,  and  on  all 
special  shapes  shipment  to  be  made  not  later  than  ninety 
(90)  days  from  date  of  specification  on  the  entire  order. 
Specifications  to  follow  within  ten  (10)  days  from  the 

above  date. 

It  is  understood  that  your  firm  is  in  a  position  to  make 
immediate  shipment  of  all  straight  brick  and  standard 

shapes- 
Very  truly  yours, 

Faber-Musser  Co. 
Per 

FIVIF  J 

Accepted. 

(Signed)     Wm.  E.  Dee  Clay  Mfg.  Co., 

Per  Matthew  M.  Dee. 
Tt  will  be  noted  that  the  letter  states  that  specifica- 
nons  are  to  follow  within  ten  days  from  the  date  of  con- 
tract.    It  has  been  determined  in  the  former  hearmgs 
that  a  legal  and  binding 
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contract  was  entered  into,  as  above 
set  forth,  and  that  appellee  failed  to  carry  out  the  terms 
of  the  contract  and  the  case  is  now  before  this  court  on 
the  question  of  damages.  On  the  last  hearing  before 
this  court  it  was  held  that  the  rule  applicable  to  this 
case,  as  repeatedly  announced  by  the  courts  of  review 
in  this  State  is,  that  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  of  the  articles  con- 
tracted for  and  the  market  price  at  the  time  of  the 
breach,  citing  Dnggers  v.  Bell  94,  111.  223;  Sleuter  v.  Wall- 
baum,  45  id.  43;  Phelps  v.  IHcCee,  18  id.  155;  Tr.bune  Com- 
pany  v.  Bradshaw,  20  111.  App.  17. 

It  was  further  held  that  appellee  (now  appellant)  had 


the  right  in  this  situation  to  go  into  the  open  market  at 
the  time  fixed  for  delivery  and  supply  itself  with  the 
brick  which  appellant  had  failed  to  deliver  under  the 
contract  at  the  market  price  then  prevailing;  but  it  was 
held  that  the  evidence  did  not  show  that  the  prices  paid 
for  brick  by  the  then  appellee  were  the  market  prices 
at  the  time  fixed  for  delivery.  The  judgment  was  re- 
versed and  the  cause  remanded  for  another  trial.  Upon 
redocketing  the  cause  in  the  Circuit  Court  of  Sangamon 
County,  a  jury  was  waived  and  the  cause  submitted  to 
the  court  upon  the  same  testimony  submitted  on  the  for- 
mer trial  and  upon  a  stipulation  to  introduce  any  other 
evidence  desired  to  clear  up  any  question  as  to  the  defi- 
niteness  of  the  damages;  and  it  was  further  stipulated 
that  Mr.  Fred  Faber  might  be  called  and  testify  as  to 
one  matter,  namely,  the  submission  of  a  list  of  shapes  of 
brick  to  the  defenant  at  its  office  in  Chicago  and  the  tes- 
timony of  Mr.  Faber  concerning  his  receiving  the  list 
furnished  to  the  defendant  (appellee)  from  the  Key- 
stone Company,  all  of  which  was  to  be  subject  to  objec- 
tion on  the  coming  in  of  the  testimony.  There  was  a 
trial  before  the  court  and  a  finding  and  judgment  for  ap- 
pellant, the  court  assessing  nominal  damages  in  the  sum 
of  one  dollar. 
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Appellant  contends  that  substantial  damages  should 
have  been  awarded.  It  appears  that  on  May  22,  1917, 
Eippellant  visited  the  offices  of  appellee  and  presented 
specifications  of  brick  required  on  the  contract,  as  fol- 
lows: 

258  M  9  in.  Sts.  1st  Quality  Dee  Crown 
l.M  No.  1  Splits 

1  M  No.  2  Splits 
2300        No.  1  Wedge 

3  M  Soaps 
17  M  No.  1  Arch  For  my 

2  M  No.  2  Arch  Chicago  file 
1750        No.  1  Key  For  Dee  &  Co. 

13  M  No.  2  Key 
21  M  No.  3  Key 
]500        No.  4  Key 

355  M  9  in.  Sts.  2nd  qual  Oak  Hill 

1  M  No.  1  Splits 

1  M  No.  2  Splits 

2  M  Soaps 
7500    No.  1  Arch 

10  M  No.  2  Arch 
6800   No.  1  Key 


8100        No.  2  Key 
1500       No.  3  Key 
7500       No.  4  Key 
500        No.  1  Large  Key 
500        No.  2  Large  Key 
This  was  from  an  original  list  furnished  appellant  by 
the  Keystone  Steel  and  Wire  Company,  appellant's  cus- 
tomer, and  appellee's  agent  copied  the  same.   Appellant 
at  the  same  time  left  with  appellee  a  blue  print  and  spec- 
ifications of  the  building  being  constructed  by  the  Key- 
stone Steel  and  Wire  Company,  which,  it  is  claimed,  con- 
tained the  description  and  list  of  all  "special  shapes"  re- 
quired by  that  company  in  their  construction,  and  ap- 
pellant's testimony  tended  to  show  that  its  specifications 
:o  appellee  included  the  "special  shapes"  upon  the  blue 
print.       The  blue  print    was  not  in    evidence.       In    the 
midst  of  the  trial  appellant  for  the  first  time  called  up- 
on appellee  to  produce  it.       Appellee  did  not  deny  re- 
ceiving a  blue  print  but  did    not   have  it  in  the  State  of 
Illinois.     Appellee  insisted  it  had  never  been  called  upon 
in  the  numerous  former  trials,  for  the  instrument. 
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It  was  not  included  in  the  stipultaion. 
It  was  not  shown  but  that  there  were  other  copies  or 
originals  of  the  blue  print    in    existence.     Nevertheless, 
over  the  objection  of  appellee,  the  witness  was  permitted 
to  testify  to  the  contents  of  the  print  from  a  letter  ap- 
pellant had  written  the  Keystone  Steel  and  Wire  Com- 
pany, under  date  of  June  15,  1917,  tendering  a  sale  of  cer- 
tain brick  by  appellant  to  said  company  after  the  witness 
had  testified  he  had  no  independent  recollection  of  the 
items   contained   upon   the   blue   print.     He   did  testify 
that  the  items  in  the  letter  were  correct,  as  contained 
upon  the  blue  print,  but  not  from  his  independent  re- 
collection.    Th%  letter  was    v/ritten     more    than    three 
weeks  after  the  blue  print  was  submitted  and  the  items 
shown  were  as  follows: 

Thirty-three  hundred  pieces  of  B-16;  95  pieces  of  B-17; 
2700  pieces  of  B-18;  95  B-193;  230  B-20s;  1,000  pieces  B-21 
230  pieces  of  B-22:  825  B-skew  back;  3,100  pieces  of  B-62; 
1.250  B-63s;  150  pieces  of  S.  P.  No.  1;  230  pieces  S.  P.  No. 
2-  10  650  pieces  of  S.  P.  No.  3;  288  pieces  of  S.  P.  No.  4; 
2;080  pieces  S.  P.  No.  5:  208  pieces  S.  P.  No.  6;  16  pieces 
of  S  P.  No.  9;  16  pieces  of  S.  P.  No.  10;  102  pieces  of  S.  P. 
No  11;  64  S.  P.  12s;  150  S.  P.  13s;  650  pieces  S.  P.  14s;  208 
pieces  S.  P.  7;  144  pieces  S.  P.  8;  8  pieces  S.  P.  15s;  80 


pieces  of  X;  450  pieces  of  double  X  (XX),  and  500  pieces 
of  G. 

This  was  error.  (Young  v.  The  People,  221  111.  51; 
Russell  Burdsail  &  Wood  Inc.  v.  Excelsior  Stove  &  Mfg- 
Co.,  120  111.  App.  23.)  No  testimony  or  explanation  of 
any  kind  was  offered  as  to  the  nature,  kind,  quality  or 
price  of  'Splits,'  'Wedge,'  'Arch'  or  'Keys'  and  there  is 
no  testimony  explanatory  of  the  terms  and  numbers 
claimed  to  be  upon  the  blue  print.  Appellant  testified 
that  the  total  tonnage  of  the  items  claimed  to  be  shown 
upon  the  blue  print  as  "Special  Shapes"  was  557  and  one- 
half  tons  and 
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there  was  testimony  that  a  thousand  brick 
weighed  seven  thousand  pounds.  There  was  no  testi- 
mony of  any  kind  as  to  the  market  value  of  fire  clay  or 
"the  usual  charge  of  the  molds,"  as  set  forth  in  the  con- 
iract.  In  the  testimony  it  appeared  there  were  different 
grades  of  clay  from  which  the  special  shapes  could  be 
made,  and  that  in  the  specifications  appellant  requested 
that  the  "special  shapes"  be  made  out  of  the  first  class 
or  highest  grade  of  clay.  By  the  contract  appellee  does 
not  appear  to  have  made  any  price  or  offered  to  have 
furnished  "special  shapes"  made  from  the  first  class  clay. 
As  to  the  testimony  in  the  court  below  as  to  the  market 
value  of  Dee  Crown  brick  and  Oak  Hill  brick  at  Peoria 
on  June  5,  1917,  the  time  when  appellee  breached  the 
contract,  the  Circuit  Court  of  Sangamon  County  recited 
the  testimony  and  made  a  finding  as  follows: 

"Mr.  Faber  testified  that  for  several  years  he  has  been 
engaged  in  the  handling  of  material  covered  by  the  con- 
tract and  has  bought  and  sold  brick  of  the  kind  and  char- 
acter described  in  the  contract;  that  he  was  familiar  with 
the  market  value  of  said  material  in  June,  1917,  by  hav, 
ing  purchased  quantities  of  this  material  from  various 
sources;  that  he  received  quotations  and  made  inquiries 
during  this  time  from  various  manufacturers  in  that  dis- 
trict and  so  became  familiar  with  the  values  of  this  ma- 
terial auring  the  month  of  June;  that  from  this  experi- 
ence he  is  able  to  state  the  market  value  during  the 
month  of  June,  1917. 

"He  was  later  asked  if  he  had  an  opinion  as  to  what 
the  market  value  of  Dee  Crown  brick  per  M  was  on  June 
5  iqi7  and  answered  that  he  had.  He  was  then  asked, 
'What  is  that  opinion?'  and  answered,  '$49.35  per  M.'  The 
same  questions  were  asked  as  to  Oak  Hill  brick.  Wit- 
ness then  was  asked  if  he  knew  the  market  value  of  the 
brick  on  June  5,  1917,  and  answered  that  he  did,  and  gave 
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values  as  before.  Witness  was  asked  if  he  bought  qual- 
ities of  brick  similar  to  Dee  Crown  and  Oak  Hill  in  the 
month  of  June,  1917,  and  answered  that  he  did.  He  was 
not  positive  as  to  the  date,  but  it  was  prior  to  June  15th. 
The  purchase  price  was  $49.35  per  M  for  Dee  Crown 
quality,  which  last  answer  was  excluded  on  motion  of  de- 
fendant. 

"On  cross-examination  plaintiff  testified  that  the  price 
of  lire  brick  so  fai-  as  quality  is  concerned,  is  governed  to 
a  certain  extent  by  the  grade,  quantity  and  quality  of  fire 
clay.  The  witness  was  asked  if  the  market  value  of 
S49.35  of  Dee  Crown  on  June  5,  1917,  was  derived  from 
the  price  he  actually  paid  for  the  brick  to  supply  the  al- 
leged default  of  the  Dee  Company  in  furnishing  Dee 
Crown  brick  and  answered,  'Substantially.'  He  was  also 
asked,  'And  that  is  true  as  to  the  Oak  Hill?'  and  answer- 
ed, 'Yes,  sir;  substantially.'  He  was  also  asked  as  to 
shapes,  'That  testimony  is  based  on  what  you  actually 
paid  for  shapes,  is  it  not?'     Answer,  'Yes,  sir.' 

"Witness  answered  he  bought  the  major  part  of  the 
brick  to  supply  the  default  in  the  Dee  Crown  brick  from 
the  Chicago  Retort  &  Fire  Brick  Company,  and  in  an- 
swer to  the  further  question  'your  testimony  as  to  the 
market  value  of  the  Dee  Crown  brick  is  based  on  the 
price  you  paid  to  the  Chicago  Retort  &  Fire  Brick  Com- 
pany lor  the  brick  that  you  bought  from  them  to  apply 
on  this  contract?'  Answer,  'Yes,  sir.'  Later;  after  fur- 
ther questioning,  he  was  asked,  'And  the  market  price 
vhat  you  have  testified  to  is  derived  from  what  you  paid 
fiiVi=<:antially  the  Chicago  Retort  &  Fire  Brick  Company 
for  wliat  you  bought  of  them?'  Ansv^'-er,  ''Not  in  total.' 
Question:  'From  what  other  purchases?'  Answer: 
"From  my  observation  and  quotations  and  written  prices 
gotten  from  other  manufacturers  in  this  particular  dis- 
trict at  that  particular  time*** 
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and  it  was  through  knowledge 
that  I  gained  by  working  with  other  manufacturers  at 
the  particular  time  and  preceding  and  since  that  gave 
me  the  knowledge  that  I  have  in  saying  to  you  that  I 
thought— I  feel  that  the  market  price  was  $49.35  the  day 
I  placed  that  order  per  M  brick,  f.  o.  b.  Peoria  for  specific 
prices  and  other  prices  for  other  quantities. 

"The  evidence  shows  the  date  this  order  of  $49.35  was 
placed  was  on  or  about  June  15th,  and  the  evidence  fur- 
ther is  the  prices  were  continually  rising. 

"Witness  was  questioned  and  answered  that  he  could 


not  give  the  prices  of  brick  of  any  other  concern  except 
the  price  he  paid  to  the  Chicago  Retort  &  Fire  Clay  Com- 
pany for  the  brick,  and  he  was  asked:  'So  that  the  only 
concern,  the  market  value  of  whose  brick  you  can  now 
give  on  the  5th  day  of  June,  is  the  Chicago  Retort  &  Fire 
Brick  Company?'  Answer:  'Specifically,  yes;  I  had  that 
information  at  the  time  I  placed  the  order.'  Question: 
'That  market  value  is  derived  from  what  you  paid  for  the 
brick  on  that  date?'     Answer:     'Yes,  sir;  substantially.' 

"Witness  answered  there  were  probably  a  hundred 
manufacturers  of  fire  brick  in  his  district  and  he  could 
not  give  the  price  of  brick  of  any  jnanufacturer  on  June 
5thv  except  the  Chicago  Retort  &  Fire  Brick  Company, 
as  above,  about  June  15th. 

"Mr.  Thorpe,  a  former  employe  of  the  Chicago  Retort 
&  Fire  Brick  Company,  testified  as  to  market  price  in  the 
month  of  June,  1917;  that  he  knew  what  'our  prices  (Chi- 
cago Retort  &  Fire  Brick  Company)  were.'  Afterwards 
he  answered  he  knew  the  market  price  of  Dee  Crown 
quality  brick  and  that  it  was  $49.35,  and  Oak  Hill  quality 
S42.30.  On  cross-examination  witness  said  these  prices 
were  derived  from  what  his  company,  the  Chicago  Re- 
tort &  Fire  Brick  Company,  sold  brick  at. 
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"Henry  F.  Krieg  called  by  defendant  testified  that  he 
is  a  ceramic  engineer;  that  he  was  employed  by  the  Mid- 
land Terra  Cotta  Company  in  1917,  and  is  now  employed 
by  the  William  E.  Dee  Company;  that  he  was  educated 
and  experienced  in  testing  brick;  that  in  1917,  he  tested 
Chicago  Retort  &  Fire  Brick  Company  and  also  William 
E.  Dee  Company  brick;  that  they  were  made  of  different 
clays  and  the  former  were  superior  brick  to  the  William 
E.  Dee  company  brick;  and  that  he  had  made  mvestiga- 
tion  as  to  market  prices  of  the  two  and  that  he  was  fa- 
miliarwith  the  prices  and  that  the  Chicago  Retort  &  Fire 
Bi'ick  Company  brought  higher  prices  on  the  general  mar- 
ket than  the  William  E.  Dee  Company  brick;  The  Sterl- 
ing brick  of  the  Chicago  Retort  &  Fire  Brick  Company 
was  of  a  higher  quality  than  the  Dee  Company  Dee 
Crown,  and  the  Ajax  brick  was  a  higher  quality  than  the 
Oak  Hill,  and  the  two  grades  of  the  Chicago  Retort  & 
Fire  Brick  Company  were  of  a  higher  market  value  than 
the  two  grades  of  the  William  E.  Dee  company  brick,  ap- 
proximately $5.00  per  M. 

"The  Sterling  brick  and  the  Ajax  brick  were  the  brick 
which  the  plaintiff  purchased  to  fill  the  places  of  the  Wil- 
liam E.  Dee  'Dee  Crown'  brick  and  the  'Oak  Hill'  brick. 

"Witness  testified  there  were  other  makes  of  brick  of 
the  same  or  similar  quality  as  the  Dee  Crown  and   Oak 


Hill  brick,  then  on  the  market.  On  cross-examination 
v/itnesy  testified  'my  tests  were  made  in  the  spring  of 
1917,  March  or  April,  on  twenty-five  or  thirty  makes  of 
brick.' " 

The  court  further  found:  "The  evidence  does  not  show 
any  price  asked  by  dealers  or  manufacturers  in  Peoria 
where  the  contract  was  made,  on  June  5th  nor  at  any 
time,  nor  the  price  paid  by  purchasers  in  Peoria,  nor  any 
price  except  the  price  asked  by  and  paid  to  the  Chicago 
Company  for  a  higher  grade  of  brick  at  a  later  date  and 
on  vai-ying  market." 
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This  testimony  fails  to  show  the  market  value  of  Dee 
Crown  brick  and  Oak  Hill  brick  at  Peoria  on  the  5th  day 
of  June,  1917,  and  does  not  tend  to  show  but  that  those 
grades  of  brick  did  have  a  market  value  at  the  time  and 
place  in  question.  We  have  read  the  records  and  the 
proofs  support  the  court's  finding.  The  court  had  the 
witnesses  before  him  and  heard  the  testimony  and  the 
judgment  of  the  lower  court  should  not  be  disturbed  on 
its  finding  of  fact,  unless  against  the  manifest  weight  of 
the  testimony.  Market  value  is  a  conclusion  for  the 
court  or  jury  and  although  testified  to  by  an  expert  or 
other  witness,  the  court  must  find  in  accordance  with  the 
evidentiary  facts.  (Cissna  v.  Walters,  100  111.  623;  Keefe 
V.  Armour  &  Co^  258  id.  28;  Chicago,  eic.  v.  Smith,  69  111. 
App.  69, > 

The  burden  of  proof  is  upon  the  plaintiff  to  prove  what 
the  market  price  was  of  the  same  or  similar  material  at 
th?  time  of  the  breach,  and  if  he  fails  to  do  so  he  is  re- 
stricted to  normal  damages.  (Harman  v.  Washington 
Fuel  Co^  228  111.  301;  Peoria  Grape  Sugar  Co.  v.  Turney, 
175  id.  631.) 

Finding  no  error  in  the  record,  the  judgment  of  the 
Circuit  Court  of  Sangamon  County  is  affirmed. 

Affirmed. 
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General  No.  7984  Agenda  No.  20 

April  Term,  A.  D.  1926 

Peter  Matvey  et  al,  Appellees, 

vs. 

The  City  of  Mt.  Olive,  Appellant 

Appeal  from  the  Circuit  Conrt  of  Macoupin  County 
SHURTLEFF,  J. 

This  is  an  appeal  from  a  jud»inent  of  the  Circuit 
Court  of  Macoupin  County  for  $2,700  in  favor  of  Peter 
Matvey  et  al.,  appellees,  and  against  the  City  of  Mount 
Olive,  appellant. 

The  declaration  avers  that  appellees  are  the  own- 
ers of  a  certain  farm,  consisting-  of  180  acres  of  land, 
lying  immediately  west  of  the  City  of  Mount  Olive: 
that  the  farm  was  being  used  and  enjoyed  for  farm- 
ing and  pasturage  purposes  and  was  in  the  actual  oc- 
cupancy of  Peter  Matvey,  one  of  the  appellees;  that  a 
considerable  portion  of  said  farm  was  in  pasture  and 
that  through  this  portion  of  the  farm  flowed  a  small 
natural  fresh-water  stream,  fed  by  fresh-water  springs 
which  provided  pure  water  in  abundant  quantity  dur- 
ing all  seasons  for  stock  and  cattle,  that  in  the  year 
1922,  appellant,  the  City  of  Mt.  Olive  constructed  a  sow- 
er system,  consisting  of  sewer  main  and  pipes,  1  hereby 
conducting  the  sewage  from  and  out  of  said  city  to  a 
certain  basin  and  septic  tank  located  immediately 
east  of  appellees'  land;  that  the  sewage  from  said  city 
was  discharged  and  deposited  by  and  through  a  large 
outlet  pipe  upon  the  land  and  into  the  fresh-water 
stream  running  through  the  lands  of  appellees,  there- 
by rendering  the  water  foul,  polluted  an<l  impure  and 
wholly  unfit  for  uses  and  purposes  to  which  appellees 
put  said  stream;  that  sewage  was  discharged  upon. 
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over  and 
across  apt>ellees'     land  and  rendered     the  same     un- 
liealthfiil  and     caused  noxious     stenches  and     odors, 
thereby  wholly  depriving  the  appellees  of  the  use  and 
enioyment  of  the  said  stream  and  land;  that  the  con- 
struction of  the  said  sewer  system  by  appellant  is  of  a 
substantial  and  permanent  character  and  nature  ami 
the  said  city  has  continuously  operated  and  discharged 
sewas'e  upon,  over  and  across  the  lands  of  appellees 
since  the  installation  of  said  sewer  system,  and  has 
thereby  greatly  depreciated  the  market  value  of  the 
said  lands  and  farm  of  the  appellees.   The  theory  of 
the  declaration  is  that  the  construction  of  the  sewer 
system  by  aDpellant  was  of  a  substantial     character 
and  nature  and  was  a  lawfiil  permanent  structure,  and 
tliat  the  damage  to  the  lands  of  appellees  naturally 
and  necessarily  followed  from  the  operation  and  dis- 
charge of  sewage  and  that  the  rule  for  damages  was 
the  depreciation  in  the  fair  cash  market  value  of  the 
farm  on  account  of  the  construction  and  operation  of 
the  sewer  system,  and  that  damages  past,  present  and 
future  were  imited  in  one  cause  of  action.  Appellant 
filed  a  plea  of  the  general  issue . 

The  evidence  discloses  that  appellee  Peter  Matvev 
is  in  actual  possession  and  occupancy  of  a  certain 
farm  of  180  acres,  lying  about  a  quarter  of  a  mile 
west  of  the  City  of  Mount  Olive,  a  city  of  about  4,000 
inhabitants.  Appellee  purchased  this  farm  in  1919  for 
$65  an  acre,  and  had  continuously  used  and  enjoyed 
said  farm  for  the  cultivation  of  crops  and  also  as  a 
dairy  and  stock  farm.  The  evidence  shows  that  there 
are  sixty-five  acres  of  pasture  land  in  said  farm  and 
that  through  said  pasture  there  flowed  prior  to  the 
acts  complained  of,  a  small  fresh-water  stream  or 
branch,  fed  by  a  number  of  springs  which  gave  to  the 
appellee  an  abundant  supply  of  fresh  pure  water  dur- 
ing all  seasons  of  the  year.  The  water  in  this  branch 
was  suitable  for  drinking  purposes  for  man  or  beast 
and  in  former  years  a  wind- 
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mill  had  been  installed 
near  the  said  stream  and  springs  which  pumped  the 
Avater  up  to  the  house  and  improvements,  located  on 
the  said  farm. 

The  farm  was,  according:  to  the  testimony  of  the 
witnesses,  suitable  and  adapted  to  stock  and  cattle 
raising  and  for  use  as  a  dairy  farm,  and  the  appellee 
Matvey  was  using  the  farm  for  that  purpose  and  at 
the  time  of  the  trial  possessed  fourteen  milk  cows  and 
other  stock,  including  cattle  and  horses  to  the  extent 
of  twenty-seven  head. 

In  the  year  1922  the  City  of  Mount  Olive  dug  and 
constructed  a  sewer  system  for  the  said  city,  and  by 
means  of  pipes,  drains  and  laterals  collected  the  sew- 
age from  the  west  half  of  the  said  city  by  means  of 
an  outlet  sewer  pipe,  discharged  the  said  sewage  upon, 
over  and  across  the  lands  of  appellee  and  into  said 
natural  water  course  and  fresb-water  stream  running 
through  the  farm.   The  pipe  through  which  the  sew- 
age flowed  from  the  city  was  thirty  inches  in  diameter. 
The  discharge  of  sewage  from  this  pipe  was  directly 
into  an  open  concrete  basin  five  feet  w-ide  east  and 
west  by  thirty  feet  long  north  and  south,  lying  at 
right  angles  to  the  line  of  flow  of  the  thirty-inch  pipe 
from  the  city.  This  basin  was  twenty  inches  deep  and 
entirely  uncovered.    Immediately  west  of  this  basin 
and  opposite  the  north  half  of  the  same  was  a  con- 
crete tank  buried  in  the  ground,  of  the  dimensions  of 
twenty  feet  north   and   south   and  seventy   feet   east 
and  west;  a  twelve-inch  pipe  extended  from  this  basin 
into  said  tank,  this  pipe  being  at  the  northerly  end  of 
said  basin,  the  soiitherly  end  of  said  open  basin  ex- 
tending beyond  and  south  of  the  septic  tank.     The 
west  end  of  the  septic  tank  was  eighteen  feet  from 
the  east  line  of  appellee's  farm,  and  the  sewage  from 
said  septic  tank  was  discharged  through  a  fifteen-inch 
pipe.  The  basin  and  septic  tank 
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above  described 
were  located  upon  a  small  tract  of  gTound  outside  the 
limits  of  appellant  city  and  had  been  purchased  by 
said  city  for  that  purpose.  The  construction  of  the  sep- 
tic tank  and  the  open  basin  was  of  concrete  and 
wholly  permanent  and  substantial. 

The  evidence  shows  that  at  time  of  heavy  rains 
and  flood  the  velocity  of  the  sewage  dischars;ed  into 
the  shallow,  open  basin  was  such  that  it  overflowed 
the  westerly  ed^e  of  the  basin  and  into  a  ditch  ffoin.s; 
south  of  and  around  the  septic  tank  and  thence  upon 
the  lands  of  appellee,  and  durin.sf  such  periods  only 
a  portion  of  the  sewage  entered  the  septic  tank.  The 
septic  tank  itself  was  a  mere  settling  tank,  and  there 
was  no  treatment  tank  or  disposal  tank  in  connection 
with  the  sewer  sj'stem  installed  by  the  appellant,  and 
in  times  of  storm,  when  the  sewage  and  rain  water 
were  discharged  into  the  septic  tank  with  great  ve- 
locity, then  the  sewage  and  solids  in  the  septic  tank 
were  agitated  by  the  rushing  water  and  washed  out 
of  the  discharge  pipe  upon,  over  and  across  the  lands 
of  appellee. 

The  evidence  of  appellee  showed  that  the  discharge 
of  sewage  into  the  fresTi-water  stream  rendered  its 
waters  foul,  obnoxious  and  impure  and  unfit  for  cattle 
to  drink  and  that  cattle  would  not  drink  the  said 
water.  The  evidence  further  showed  that  in  extreme- 
ly warm  weather  the  odors  from  said  sewage  were  of- 
fensive and  obnoxious  for  a  distance  of  three  or  four 
blocks,  depending  upon  the  direction  of  the  wind. 
The  discharge  from  the  septic  tank  into  the  stream  of 
appellee  was  discolored,  having  characteristic  septic 
effluent  present,  and  was  decidedly  unfit  for  cattle 
consumption.  Evidence  shoM'S  that  Matvej%  appellee, 
was  obliged  to  rent  twenty  acres  from  a  neighbor  in 
order  to  obtain  water  supph^  for  his  stock  and  cows . 

Appellant  urges  two  grounds  for  the  reversal  of 
this  .iudgment: 
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First,  iliat  if  the  testimony  of  appellee's 
witnesses   be    iiiven   full   credit   it  reveals    a   legally 
abatable  nuisance,  subject  to  the  effect  of  sub  head  3, 
section  466  of  chapter  38  of  the  Revised  Statutes  of 
this  State,  and  that  in  such  cases  damages  may  only 
be  allowed  to  the  date  of  suit  commenced.       Citing 
City  of  Kewanee  v.  Otley,  204  111.  402;  Schlitz  Brew- 
ing Co.  V.  Compton,  142  id.  511;    Lang^feldt    v.  Mc- 
Grath,  33  111.  App.  158;  Uline  v.  New  York  C.  &  H. 
R.  R.  Co.,  101  N.  Y.  98  (4  N.  E.  536  and  L.  E.  A. 
1916  E.  1013.)  However,  upon  the  trial  of  the  cause, 
without  objection,  each  side  olTered  testimony  tending 
to  show  the  market  value  of  the  lands  as  thev  existed, 
subjet  to  annoyance  and  what  the  market  value   of 
said  lands  would  be  freed  from  the  injury  or  nuisance, 
and  both  appellant  and  appellee  offered  instructions 
which  were  given  advising-  the  jury  that  the  differ- 
ence in  such  market  values  was  the  measure  of  dam- 
ages in  this  case.  It  is  a  well  settled  rule  of  law  that 
a     party  cannot  try     a  case     on  one  theory     in     the 
trial     court     and     another     theory     in     the     court 
of  review.  Lev^7  v.   Standard  Elevator  Co.   296  111. 
304;  Butler  V.  MiHer,  208  id.  231;  V/innard  v.  Clinton, 
233  id.  320;  lUinois  Central  Co.  v.   Heisner,  192  id. 

573.) 

Appellant  is  boimd  by  its  instructions  as  to  the 
issues  and  law  of  the  case.  (Buck  v.  Rosenthal,  273 
111.  194;  Lewy  v.  Standard  Elevator  Co.,  supra. )  Inas- 
much as  both  parties  to  this  suit  have  tried  the  cause 
upon  the  theory  that  the  plant  in  question  was  of  a 
substantial  and  permanent  character,  and  erected  in 
pursuance  of  law,  all  damages  for  past,  present  or 
future  injury  to  the  property  may  be  recovered  in 
one  action,  and  the  same  becomes  a  bar  to  all  future 
actions  upon  the  same  cause.  (Catello  v.  C,  B.  &  Q 
R.  R.  Co.,  298  111.  252;  Strange  v.  C.  C.  C.  &  St.  L. 
Ry .  Co.,  245  id.  246 . )  There  is  no  merit  in 
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appellant 's 

contention . 

The  testimony  of  a  larg-e  number  of  witnesses  was 
submitted  to  the  jury  tendina,-  to  establish  the  amount 
of  the  damages,  and  this  court  is  not  able  to  say  that 
the  verdict  and  judsment  is  aj>ainst  the  manifest 
weight  of  the  evidence.  (City  of  Winchester  v.  Ring, 
312  111.  548.)  In  this  state  of  tlie  record  the  nudg- 
ment  of  the  Circuit  Court  of  Macoupin  County  is  af- 
firmed . 

Affirmed . 
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Gen.  No.  7992  A.oenda  No.  2(5 

April  Term,  A.  D.  1926 

Laura  Stnbhs,  Api^elleo,  O    -'^    i 

vs .  "       '" 

School  Directors  of  District  No.  51  in  the  County*  of 
Adams  and  State  of  Illinois,  Appellant; 

Apijeal  from  the  Circuit  Court  of  Adams  County 

SHUBTLEFF. 

Ai^pellee  commenced  her  suit  in  the  Circuit  Court 
of  Adams  County  on  May  28,  1925,  by  the  tilinfi,-  of  a 
praecipe  and  filed  her  declaration,  consistina,'  of  two 
special  counts  and  the  common  counts,  to  tlie  June 
Term,  A .  D .  1925,  of  said  court .  In  the  special  counts 
appellee  alleged  her  qualifications  and  that  the  de- 
fendant, on  to  wit,  the  1st  day  of  September,  1924,  em- 
ployed appellee  to  teach  in  said  school  for  the  period 
from  September,  1924,  to  May,  1925,  eiRht  months,  at 
a  salary  of  $100  per  month,  and  a  total  consideration 
of  $800,  which  appellant  then  and  there  promised  and 
agreed  to  paA'  to  appellee  in  installments  of  $100  at  the 
end  of  each  and  ever>'  month,  and  that  appellee,  in 
consideration  of  such  employment  and  salary  to  be  paid 
to  her,  entered  into  the  service  of  the  appellant  as 
such  teacher  and  continued  therein  until  December  16, 
1924,  when  the  appellant,  Avitliout  auv  reasonable 
cause,  wrongfullj^  discharged  appellee  from  said  ser- 
vice and  refused  to  permit  appellee  to  complete  her 
contract  for  sei-\-ice.  Appellee  further  avers  that  at 
the  time  of  her  discharge  and  from  thence  until  the 
6'5piratiou  of  the  period  of  her  employment,  she  was 
ready,  able  and  willing  to  perform  the  duties  of  such 
service  for  appellant  and  in  every  re&iject  to  comply 
with 
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tlie  terms  of  said  contract  wltli  appellant,  an>l 
that  bv  reason  of  the  premises  ai:,pellant  became  liable 
to  pav  appellee  the  full  amount  of  the  salary  so  prom- 
ised to  be  paid  for  the  full  period  of  ei.i-ht  months, 
and  that  there  was  then  due  and  owins  from  appellant 
to  appellee,  imder  said  contract,  the  sum  of  $550,  and 
that  the  defendant  refused  to' pay  tlie  same. 

Appellee  further  averred  that  since  the  time  of 
contracting,  under  the  name  of  Laura  Hopson,  she  had 
been  married  and  that  her     name  was  then.     Laura 
Stubbs.   The  second  special     count  was  similar     ana 
alle^-ed  an  indebtedness  under  the  contract.  There  was 
an  affidavit  of  claim  tiled  with  the  declaration,  basmg; 
the  claim  upon:  '"$50  salary  earned  as  teacher  in  said 
district  and  $550  balance  on  her  contract  as  teacher 
after  the  time  discharged,"  etc.   Appellant  tiled  the 
oeneral  issue  and  a  number  of  special  pleas  m  and 
bv  which  appellant  undertook  to  justify  the  discharg-e 
of  appellee.  Appellant  filed  an  affidavit  of  merits  m 
which  it  alle-ed  that  it  had  a  good  and  meritorious 
defense  to  the  whole  of  appellee's  claim,  except  as  to 
the  sum  of  $50  which  was  the  balance  due  appellee 
from  appellant  at  the  time  she  was  discharged  by  ap- 
pellant and  her  contract  terminated.  The  affidavit  of 
merits  further  stated  the  facts  as  to  a  tender  of  the 
fifty  dollars  and  stated  the  nature  of  the  defense  set 
out  in  the  special  pleas.   There  was  a  trial  by  .luxT- 
At  the  close  of  plaintiff's  case  and  again  at  the  close 
of  all  the  evidence,  appellant  moved  the  court  to  ni- 
•      struct  the  iurv  to  find  the  issues  for  the  plaintiff  and 
assess  her  damages  at  the  sum  of  fifty  dollars,  after 
making  various  motions  to  strike  out  evidence.    Li- 
ctructions  in  form  were  presented.  The  court  denied 
both  motions.   There  was  a  verdict  in  behalf  of  ap- 
pellee in  the  sum  of  $550.  Appellant  presented  a  mo- 
tion for  a  new  trial  and  later  in  arrest 
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of  iudgment, 
Ijresentiii.s;-  tlie  objections  which  are  made  assig-nments 
of  error  in  this  case,  botli  of  wliich  wei-e  overruled 
and  a  .iud.a,'ment  was  entered  upon  the  verdict.  Appel- 
lant has  brou,t;ht  the  record  to  this  court,  by  appeal, 
for  revieAv. 

Numerous  assiL',iiments  of  error  are  made  and  we 
shall  discuss  the  principal  ones.  It  was  error  to  enter 
judgment  against  appellant  for  costs  and  order  execu- 
tion, but  this  would  not  authorize  a  reversal  of  tlie 
.iudgment.  A  variance  between  the  decdaration  and 
the  proofs  is  pointed  out  in  this  court,  which  can  be 
corrected  upon  another  trial. 

Appellant  assigns  error  on  the  ,>;'round  that  under 
the  declaration  the  pleas  and  the  affidavits  of  claim 
and  of  merits  appellee  could  not  recover  a  greater 
sum  than  fifty  dollars  in  this  suit.  This  assignment 
of  error  is  based  upon  the  ground  that  ausellee's 
claim,  except  as  to  fifty  dollars,  is  for  compensation 
for  constructive  service  and  that  such  compensation 
cannot  be  recovered  in  this  case;  that  the  only  recov- 
ery that  can  be  had  under  the  circumstances  is  a 
claim  for  damages  for  the  breach  of  the  contract .  In 
connection  with  this  assignment  of  error  others  should 
be  mentioned  which  do  constitute  error  and  they 
should  be  considered  in  connection  with  the  one  point- 
ed out.  (Jn  the  trial  appellant  sought  to  show,  on 
cross  examination  of  appellee,  that  after  entering  into 
said  contract  and  before  commencing  to  teach  under 
the  same,  she  was  married,  and  soon  thereafter  be- 
came in  the  family  way  and  was  delivered  of  a  child. 
This  was  objected  to  by  appellee  on  the  ground  that 
it  was  not  one  of  the  issues  in  the  case  and  was  not 
raised  as  a  defense  in  the  affidavit  of  merits.  The  in- 
quiry was  piertinent  as  tending  to  show  whether  ap- 
pellee was  at  all  times  after  December  16,  1924,  ready, 
able  and  willing  to  carry  out  the  terms  of  the  contract 
during  the 
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school  year.  It  would  also  have  been  per- 
tinent on  tlie  inquiry  as  to  what  appellee  earned  or 
could  have  earned  d.nrins  the  year,  after  her  discharge. 
Appellant  assigns  error  upon  the  giving  of  appel- 
lee's tenth    and    eleventh    instructions.     Instruction 
number  ten  informed  the  .iury  that  there  is  nothing 
set  up  in  the  affidavit  of  merits  of  the  defendant  that 
would  constitute  any  defense  under  the  general  issu-^ 
in  the  case,  and  that  defendant  admits  in  each  of  the 
other  pleas  the  employment  of  the  plaintiff  and  that 
she  was  discharged  and  that  the  burden  of  rn^oof  was 
upon  the  defen.lant,  under  the  pleadings,  to  .iustify  the 
discharging  of  plaintiff.    Instruction  number  eleven 
informed  the  iury  as  to  the  affidavit  of  claim  and  the 
affidavit  of  merits  by  appellant  to  its  pleas,  and  that 
each  partv  is  limited  by  such  affidavit  and  that  only 
such  claim  as  set  up  by  tlie  plaintiff  in  her  affidavit 
of  claim  and  only  sucli  defense  as  was  set  up  by  the 
.lefendant  (appellant)'  in  its  affidavit,  should  be  con- 
sidered in  the  case  by  the  .iury.  Neither  of  these  m- 
structions  should  have  been  given  to  the  iury.  They 
contained  no  principles  of  law  applicable  to  the  facts 
in  the  case  of  aid  to  the  iury,  but  were  rather  confus- 
ing and  preiudicial.  Number  ten  in  the  opinion  of  this 
court  as  to  the  question  of  appellee's  right  in  this  case 
to  recover  for  constructive  services.       After  various 
holdings  in  the  appellate  courts  of  this  State,  the  Su- 
preme Court,  in  Doherty  V.  Schipper  &  Block,  2o0  111. 
133,  had  the  question  before  it  and  made  a  review  of 
all  the  cases  in  this  and  other  states  and  held:  "We 
have  examined  the  numerous  cases  bearing  upon  the 
subiect  which  have  been  cited  in  the  briefs,  and  are 
of  the  opinion  that  upon    principle  the  only     action 
which  logically  can  be  maintained,  upon  the  facts  ot 
this  case,  against  the  appellee,  is  an 
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action  for  the  bveacli  of  the  con- 
tract of  eniDloyir.ciit  growins  out  of  the  wroni-fnl  dis- 
charge  of  the  nvpeUant,  and  that  all  damages  result- 
ins  from  such  breach  must  be  recovered  in  one  action, 
and  that  after  one  recovery  has  been  had  that  recov- 
ery is  a  bar  to  all  future  actions  based  upon  the  con- 
tract of  employment  or  growinR-  out  of  the  relation  of 
employer  and  employee  by  reason  of  the  xvrongful  dis- 
charge of  appellant 

•'We  think  the  doctrine  of  constructive  service,  as 
applied  to  a  case  like  this  and  ^vhere  used  as  a  basis 
of  recovery,  is  illogical  and  imsound.  This  court  has 
imiversally  held  that  the  proper  measure  of  damages 
in  a  case  like  this  is  the  contract  price,  less  what  the 
employee  earned  or  could  have  earned.    That  being 
so  if  the  discharged  employee  can  find  employment  it 
is 'his  dutv  to  accept  it.  How  can  it  then  be  said  that 
while  he  is  performing  service  for  another  person  he 
is  constructively  engaged  in  the  employ  of  the  em- 
plover  bv  whom  he  was  discharged!  The  result  of  this 
doctrine   wouhl    be   that    the    emplo^-ree    was  .tictually 
perfonning  service  for  one  person  while  he  was  cou- 
structivelv  performing  service  for  another.  The  only 
true  basis  upon  which  an  action  like  this  can  rest  is 
for  damages  for  breach  of  contract,  and  as  the  breach 
of  contract  occurs  at  the  time  of    the     discharge  the 
cause  of  action  is  then  complete,  and  such  cause  ot 
action  cannot  be  split  up  but  all  the  damages  must  be 
recovered  in  one  .iudgment  and  in  the  first  action,  and 
this  being  true,  no   subsequent  action  can  be  based 
npon  the  cause  of  action  which  has  been  merged  in  the 
first  judgment." 

Appellee  in  her  special  counts  and  in  her  affidavit 
of  claim,  outside  of  the  fifty  dollars,  has  claimed  the 
balance  on  her  contract  as  teacher,  not  as  damages  for 
the  breach  of  the  contract  but  the  terms  of  the  con- 
tract. It  was  herefore  error  not 
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to  instruct  the  jury 

as  requestea  bv  appellant . 

The  court  ruled  that  appellant's  affidavit  of  mer- 
its was  not  broad  enough  to  cover  a  defense  under  ap- 
pellant's plea  of  the  general  issue.  There  was  an  is- 
sue raised  bv  the  proofs  as  to  appellee's  contract  ot 
employment,  as  to  which  we  express  no  opmion.  Tlie 
affidavit  of  merits  states  that  said  defendant  has  a 
cood  and  meritorious  defense  to  the  whole  of  plain- 
tiff's claim,  except  as  to  the  sum  of  fifty  dollars.  That 
this  was  true  is  shown  by  appellee's  declaration  and 
affidavit  of  claim.    Appellee  could  not  legally  have 
recovered  over  the  sum  of  fifty  dollars  upon  her  declar- 
ation and  affidavit  of  claim.  Even  if  the  informality 
of  appellee's  claim  should  be  waived  and  it  be  con- 
ceded that  her  claim  was  for  dama^-es  for  breach  of  the 
contract,  still  appellant's  affidavit  of  merits  was  suf- 
ficient to  entitle  it  to  deny  damages  under  the  general 

'''"'it  was  held  in  McPherson  v.  The  Board  of  Educa- 
tion, 235  111.  App.  426:  "One  of  the  material  allega- 
tions of  appellee's  declaration  was  as  to  damages.  It 
is  tme,  as  contended  by  appellee,  that  appellant,  as 
far  as  his  defense  was  concerned,  was  limited  to  the 
defense  set  out  in  his  affidavit  attached  to  his  pleas 
Reddiff  V.   Looney,  208  111     App.  413;Goddard  Tool 
Co    V    Grown  Eaectric  Mfg.  Co.,  219  111.  App.  3-t;  Mc- 
Clintock  V.  Lake  Forest  University,  222  111.  App.  4r2. 
In  his  affidavit  of  defense  appellant  did  not  dispute 
the  specific  amount  of  damages  as  alleged  in  the  dec- 
laration and  the  affidavit  attached  thereto.  This  did 
not  relieve  appellee  of  the  burden  of  proving  his  dani- 
ao-es  as  alleged,  and,  when  he  attempted  to  prove  them, 
appellant  had  the  right  to  cross-examine  the  witness 
and  insist)  that  the  evidence  was  not  sufficient  to  prove 
the  damages  alleged.  Even  in  case  of  a  iudgment  by 
nil  dicit  every  material  allegation  is  admitted,   an<l 
npon  the  question  of  damages,  the  defendant  is 
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entitled 
to  cross-exaniiiu'  Avitnesses.  Marrone  v.  Elirat,  175  111. 
App.  649;  Brown  v.  Gerson,  182  III.  App.  177;  Plaff 
V.  Pacific  Exp.  Co.;  251  111.  246.  " 

The  ccairt  was  in  error  in  rulin.o-  on  evidence  and 
instrvictinR-  the  jury  that  there  was  nothina,-  in  tlie  af- 
fidavit of  merits  of  the  defendant  that  would  consti- 
tute any  defense  under  the  general  issue . 

Error  is  assigned  upon  giving  instructions  nimi- 
bers  9,  17,  23  and  24  for  appellee.  The  subjects  set 
out  in  instructions  numbers  9  and  23  should  be  con- 
fined to  appellee's  performance  of  her  duties.  In- 
structions numbers  23  and  24  are  subject  to  the  criti- 
cism that  they  advise  the  juiy  that  the  employment  of 
appellee  and  the  terms  of  the  contract  are  not  in  issue 
in  the  case.  Some  other  assignments  of  error  are  made 
as  to  rulings  on  e\'idence,  but  such  as  they  are  will 
doubtless  be  corrected  on  another  trial.  The  witness 
Smith  should  have  been  permitted  to  detail  statements 

A 

made  to  him  by  appellee. 

The  judginent  of  the  Circuit  Court  of  Adams 
County  is  reversed  and  the  cause  remanded  for  furth- 
er proceedings. 

Reversed  and  Remanded. 
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Gen.  No.  7995    APRIL  TERM,  A.  D.  1926    Agenda  No.  29 

Edgar  H.  Buckley  and  Clara  M.  Buckley,  Appellants, 

V.  ^      -,; 

Thomas  M.  Kilbride,  Ridgely  Farmers  State  Bank,  and 
0.  E.  Lemon,  Sheriff,  Appellees. 
Appeal  from  Circuit  Court  of  Sangamon  County. 
Shurtleff. 

This  suit  involves  a  land  purchase  in  North  Dakota  to 
close  which.  Appellant  Buckley  and  one  Thomas  M.  Kil- 
bride, or  one  of  them,  borrowed  $9,000  from  the  appel- 
lee^ The  Ridgely  Farmers  State  Bank  of  Springfield  for 
the  benefit  of  Appellant  Buckley,  and  appellants  filed  a 
bill  to  enjoin  the  enforcement  of  the  judgment  entered 
by  said  bank.  The  appellants,  husband  and  wife,  we 
ahall  designate  as  Buckley  and  appellants;  the  Ridgely 
Farmers  State  Bank  as  the  bank  and  Thomas  M.  Kilbride, 
who  has  been  dismissed  out  of  the  case,  as  Kilbride. 

Appellants'  bill  of  complaint  charges  that  in  the  fall 
of  1919  Kilbride  informed  him  that  one  Erickson  had  a 
contract  for  480  acres  of  land  in  North  Dakota  which 
they  could  secure  at  $75  per  acre,  and  that  the  land 
would  be  salable  in  a  short  time  for  $90  per  acre,  and 
that  if  appellant  would  raise  $12,000  appellant  and  Kil- 
bride could  place  a  mortgage  on  the  land  for  $15,000  and 
together  raise  the  balance,  $9,000,  of  the  purchase  price, 
:  lace  the  title  in  appellants'  name  and  that  Kilbride 
■'jJonM  look  after  the  handling  and  sale  of  the  land,  and 
that  they  would  divide  the  profit.  The  appellant  entered 
into  the  deal  and  paid  over 
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to  Kilbride  the  sum  of  $12,- 
000  to  apply  upon  the  land,  and  later,  in  October,  1920, 
the  balance.  $9,000.  was  secured  from  appellee  bank  by 
Kilbride  giving  his  note  to  the  bank  for  the  sum  of  $9,- 
000  which  was  secured  by  the  note  of  appellants  for  a 
like  amount,  secured  by  a  second  mortgage  on  the  North 
Dakota  lands,  made  payable  to  said  Kilbride  and  by  him 
indorsed  over  to  the  bank  to  be  held  as  collateral  securi- 
ty. The  note  for  $9,000  to  the  bank  not  being  paid  on 
June  4,  1923,  the  bank  handed  the  mortgage  note  back 
to  Kilbride  who  caused  judgment  thereon  to  be  entered 
in  his  favor  and  Kilbride  immediately  assigned  the  judg- 
ment to  the  bank  and  execution  was  issued  thereon. 

The  bill  further  charges  that  said  note  was  secured 
from  appellants  by  Kilbride  through  misrepresentation, 
concealment  and  fraud;    that  Buckley   (appellant)    had 


been  a  pupil  in  school  under  said  Kilbride  and  had  full 
confidence  in  him;  that  said  Kilbride  secured  said  lands 
from  Erickson  at  a  price  of  $47.50  per  acre  or  a  total  con- 
sideration of  $22,800,  and  not  for  $36,000  as  represented 
by  said  Kilbride^  and  that  said  Kilbride  had  acted  as 
agent  and  attorney  for  appellant  in  making  said  contract 
a.nd  in  signing  appellant's  name  to  the  contract  and  notes, 
and  that  there  was  no  consideration  for  the  note  given  by 
appellant  to  Kilbride  and  by  him  turned  over  to  the  bank. 

The  bill  further  charges  that  appellant  placed  entire 
confidence  in  Kilbride  and  relied  in  and  trusted  to  his 
statements  and  representations  and  never  had  any  knowl- 
cd'^:e  as  to  the  true  facts  in  the  case  until  about  two 
weeks  before  the  filing  of  the  bill  in  this  case  on  August 
25,  1923.  The  bank  and  Kilbride  answered  the  bill.  The 
answcf  of  Kilbride  denies  all  of  the  charges  of  misrepre- 
sentation, concealment  and  fraud  set  out  in  the  bill.  Kil- 
Iridc'f  answer  alleges  that  Buckley  had  made  consider- 
pb'e  money  in  coal  during  the  war  and  inquired  of  him 
for  a 
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good  investment  and  that  Kilbride  mentioned 
this  land  and  that  lands  in  that  vicinity  were  then  selling 
from  .?75  to  $100  per  acre,  and  Kilbride  avers  that  appel- 
lant purchased  the  lands  at  $75  per  acre;  that  he,  Kil- 
bride, had  an  option  on  the  lands  from  Erickson  at  $65 
per  acre  and  could  have  all  that  he  could  make  on  the 
lands  above  that  price;  that  Kilbride  paid  Erickson  $8,- 
400  out  of  the  moneys  paid  him  by  appellant  for  Erick- 
son's  interest  in  the  land;  that  to  raise  the  moneys  due 
by  Erickson  on  his  contract.  Appellant  Buckley  gave  back 
a  mortgage  to  the  owners  for  $15,000  and  requiring  $9,- 
000  in  addition  appellant  attempted  to  borrow  the  sum 
from  his,  appellant's  bank,  but  could  not  secure  it  there; 
that  appellant  then  appealed  to  Kilbride  to  assist  him  in 
securing  the  moneys  at  Appellee  Bank,  which  he  did;  that 
Appellee  Bank,  upon  request,  refused  the  loan  to  appel- 
lant because  he  was  not  a  customer  of  the  bank,  but  la- 
ter consented  to  accept  Kilbride's  note  with  appellant's 
note  and  second  mortgage  as  collateral  security. 

The  cause  was  referred  to  the  master  to  take  the 
proofs  and  report  the  proofs  to  the  court  without  recom- 
mendation, Upon  the  coming  in  of  this  report,  appellant 
dismissed  the  bill  as  to  Kilbride.  A  large  amount  of  tes- 
timony was  taken  upon  consideration  of  which  the  chan- 
cellor dismissed  the  bill  for  want  of  equity,  and  the  rec- 
ord is  brought  to  this  court  for  review. 

The  proofs  very  strongly  preponderate  in  establishing 


that  Kilbricie  purchased  the  lands  in  1920  or  had  an  op- 
tion to  purchase  for  S65  per  acre  and  settled  with  Erick- 
son  for  that  amount.  Kilbride  admits  that  he  had,  out  of 
appellant's  moneys,  $4,800  as  his  profits  or  commissions, 
less  $1,200  which  he  had  loaned  appellant  and  "forgiven" 
him.  The  preponderance  of  the  evidence  is  also  very 
strongly  to  the  effect  that  the  loan  of  $,9000 
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from  Appellee 
Bank  was  for  the  benefit  and  account  of  appellant.  Ap- 
pellant paid  the  interest  on  the  loan  until  default..  Once, 
appellant  being  in  arrears,  Kilbride  paid  the  interest,  and 
six  months  later  appellant  returned  the  amount  to  Kil- 
bride. Appellant  promised  the  bank  to  pay  the  debt  be- 
fore judgment,  and  repeatedly  after  judgment  requested 
extensions  and  continually  renewed  his  promises  to  pay. 
A  very  large  number  of  witnesses  living  in  the  vicinity 
of  the  lands  testified  to  the  value  of  similar  lands  in  that 
vicinity  in  1920  and  1921,  and  stated  that  they  had  sold 
from  $65  to  $125  per  acre.  It  is  not  claimed  by  any  of 
the  parties  to  this  suit  that  even  if  there  was  any  mis- 
representations, concealment  or  fraud  on  the  part  of  Kil- 
bride, that  the  bank  had  any  knowledge  of  or  was  a  party 
to  it  ill  any  vi^ay.  It  is  contended  that  the  bank,  being 
a,ssignee  of  the  judgment,  takes  it  subject  to  all  equities, 
defenses  and  agreements,  subsisting  between  the  origi- 
nal parties,  whether  it  had  notice  of  them  or  not,  acquir- 
ing, in  this  respect,  no  greater  rights  than  its  assignor 
had.  This  is  without  doubt  the  law.  Thorpe  v.  Helmer, 
L75  111.  86;  Yarneli  v.  Brown,  170  id.  367;  Dobbins  v.  Crie- 
oer,  108  id.  188;  and  Rea  v.  Forrest,  88  id.  283.  Whether 
this  rule  applies  in  all  cases  in  a  court  of  equity  where 
the  court  can  look  through  to  the  substance  of  what  was 
done,  rather  than  to  the  form,  as  at  law,  we  are  not  call- 
ed upon,  in  this  case,  to  decide.  It  is  also  the  law  that 
when  fraud  is  alleged  it  will  not  be  presumed  but  must 
be  proven  as  a  fact  by  such  clear  and  convincing  evidence 
as  leaves  the  mind  well  satisfied  that  such  allegations  are 
true.  Council  v.  Bernard,  319  111.  392;  citing.  Wolf  v.  Law- 
rence, 276  id.  11,  and  McKennan  v.  Mickelberry,  242  id. 
117. 
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From  a  careful  reading  of  all  the  testimony  in  this 
case  we  are  not  satisfied  that  any  fraud  was  attempted 
or  perpetrated  upon  appellant.  The  terms  of  the  con- 
tract between  appellant  and  Kilbride  are  testified  to  only 
by  the  parties  themselves  and  they  contradict  each  other, 
but  all  of  the  circumstances  in  the  case  corroborate  Kil- 
bride. 

The  decree  of  the  Circuit  Court  of  Sangamon  County 
is  affirmed. 

Affirmed. 
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Gen.  No.  7998  Agenda  No.  35 

April  Term,  A.  D.  1926 

The  David  Jones  Co.,  Appellant. 

vs. 

F.  F.  Bates,  Apiiellee 

Appeal  from  the  Circuit  Conrt  of  Macoupin  County 
SHURTLEFF,  J. 

Appellant  broufflit  its  suit  as-ainst  appellee  upon 
ei.a:ht  promissory  notes,  each  for  the  sum  of  forty  dol- 
lars, and  one  note  for  the  srrm  of  two  hundred  fifty 
dollars,  based  upon  counts  upon  the  notes'  and  the 
common  count.  Appellee  pleaded  the  general  issue 
and  two  special  pleas,  one  of  which  set  out  that  the 
notes  were  given  and  delivered  to  appellant  as  part 
consideration  for  a  certain  C  No. 4  Allinson  Continu- 
ous Purifier,  with  a  500  gallon  airxiliary  tank  for  the 
sum  of  $762,  and  that  appellant  guaranteed  and  war- 
ranted that  the  same  would  deliver  satisfactory  gas 
for  recleaning  and  that  the  consideration  upon  which 
said  notes  were  given  had  wholly  failed.  The  second 
special  plea  set  out  the  same  matters,  and  that  said 
machinery  did  not  work  or  was  not  in  condition  to 
deliver  satisfactory  gas  for  recleaning  purposes',  and 
that  appellee  had  suffered  damages  and  loss  of  his 
property  and  the  use  thereof  to  the  amount  of  $500. 
The  last  plea  averred  that  appellee  had  paid  the  sum 
of  fifty  dollars  upon  the  machines . 

On  Augut  7,  1923,  appellee  entered  into  the  fol- 
lowing contract  for  the  purchase  of  the  machines: 
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The  David  Jones  Co. 
702  N.  Third  St.  St.  Louis. 

Duplicate  No Date  8-7-23 

Sold  to  F.  F.  Bates. 

Street Town  Carlinville,  State  111 . 

Ship  at  once  via Salesman  A.  P.  Arend. 

Terms 

This  order  is  taken  subject  to  the  approval  of  onr 
credit  department  and  notification  from  our  main  of- 
fice. It  is  subject  to  delays  in  delivery  occasioned  by 
contingjoncies  beyond  our  control.  Xo  conditions 
other  than  those  written  or  printed  hereon  will  be 
recoa-nized.  The  buyer  accepts  all  the  conditions  here- 
in and  waives  t!ie  rig-ht  of  cancellation. 

Quantity  Description  Price 

1  only  cNo.  4  Allinson  Continuous  Purifier  with  500 
auxiliary  tank  762.50.  Terms  50.00  cash  with  order 
$62.50  with  B-L.  Balance  of  $650.00  in  notes.  Note 
No.  11  renewable  every  four  months  bj'  paying  inter- 
est and  part  of  principle .  Machine  auf  ranteed  to  clean 
satisfactory  gas  for  recleaning. 

Buyer's  signature      F.  F.  Bates 

Appellant  installed  the  machines  and  there  was 
evidence  tending  to  show  that  there  were  mars  and 
dents  in  the  tanks  uyjon  arrival,  and  after  the  mach- 
inery was  installed  there  were  leaks  developed,  one 
of  which  appellant  undertook  to  repair,  and  appel- 
lee's testimony  tended  to  show  that  the  gas  which 
came  through  the  purifier  at  times  was  dark  and  dis- 
colored and  could  not  be  used  for  cleaning  ijuryioses, 
and  that  he  could  not  use  the  machinery.  There  was 
no  claim  upon  ayjpellee's  part  that  the  contract  waS 
rescinded  or  that  he  had  paid  over  the  sum  of  fifty 
dollars  upon  the  contract.  Appellee's  testimony  sub- 
stantially 
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shows  tliat  tlie  macliiiifs  as  delivered  and 
sot  up  were  of  the  vahie  of  one  hundred  dollars. 
There  was  a  verdict  and  .iudsment  for  appellee  and 
appellant  has  appealed 

The  proofs  do  not  establish  appellee's  first  spec- 
ial plea  that  the  consideration  for  said  notes  had 
wholly  failed .  The  case  was  tried  upon  the  theory  that 
appellee  was  entitled  to  recoup  damages  if  he  could 
prove  by  the  greater  weight  of  the  evidence  that 
there  was  a  breach  of  the  particular  warrantv  refer- 
red to  and  that  damages  resulted  to  gippellee  in  con- 
sequence thereof.  The  measure  of  damages  in  such  a 
case  would  be  the  difference  between  the  value  of  the 
plant  in  the  condition  in  which  it  was  installed  and 
the  value  it  would  have  had  if  it  had  complied  witli 
the  warranty.  Gifford-Wood  Co.  v.  Western  Fuel  Co. 
209  111.  App.  365;  Dravo  Doyle  Co.  v.  Sulzberger  & 
aons  Co.,  197  id.  547;  Mayer  v.  The  Automobile  Ex- 
change, 125  id.  648;  Sandow  Motor  Truck  Co.  v. 
Brown,  216  id.  105 ;C.  W.  Dooley  &  Co.  v.  Hasen- 
winkle  Grain  Co.,  120  id.  45.  Appellant's  suit  was 
based  upon  notes  aggregating  $570  and  interest,  upon 
wliich  appellee  claimed  to  have  been  paid  the  sum  of 
fifty  dollars  only  and  it  is  conceded  that  appellee- 
has  rceived  and  has  in  his  possession  the  machines 
of  the  value  of  one  hundred  dollars.  It  would  seem 
that  there  should  have  been  a  recovery  of  some 
amount,  under  the  state  of  the  pleadings,  in  appel- 
lant's behalf.  The  ninth  instruction,  given  in  behalf 
of  appellee,  was  as  follows: 

"The  Court  instnicts  the  jury  that  in  this  suit 
the  defendant  has  the  lawful  right  to  make  his  de- 
fense of  a  breach  of  warranty  and  if  the  jury  believe 
from  the  preponderance  of  the  evidence  that  the  gaso- 
line clarifier  and  its  equipment  as  installed  in  the 
building  of  the  defendant  was  warranted  to  deliver 
satisfactory  gas  for  recleaning,  and  if  you  further 
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believe  from  a  preponderance  of  the  evidence  that  it 
did  not  deliver  satisfactory  sas  for  recleanins?  and 
that  such  failure  to  deliver  such  gas  was  not  by  rea- 
son of  the  defendant  Bates  failing  to  properly  oper- 
ate such  machine,  if  you  believe  any  such  failure  is 
shown  by  the  evidence,  then  and  in  that  event  the 
defendant  has  established  his  defense  in  this  cause." 

While  this  is  not  a  peremptory  instruction  in 
form,  the  jury  may  well  have  inferred  that  the  de- 
fendant had  established  his  defense  xmder  the  first 
special  plea.  The  instruction,  under  the  issues,  was 
naisleadinff  and  confusing  and  should  not  have  have 
been  given  in  this  case. 

For  the  reasons  given  the  judgment  of  the  Cir- 
cuit Court  of  Macoupin  County  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  Remanded. 
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Gen.  No.  8007  Agenda  No.  38 

April  Term,  A.  D.  1926 

John  Cleland,  by  John  F.   Cleland,  his  Next  Friend, 
Appellee, 

■:■■,.  VS. 

.    Robert  B.  Ea.nie,  Appellant 

Appeal  from  the  Circuit  Court  of  Vermilion  County 
SHUETLEFF,  J. 

Appellee  brought  suit  in  trespass  in  the  Vermil- 
ion County  Circuit  Court  against  appellant  for  in- 
jury and  damage  to  appellee,  a  boy  eighteen  years 
of  age,  who  was  riding  as  a  guest  of  Charles  "Harris 
in  his  Ha\nies  car  at  the  intersection  of  Williams  and 
Sherman  streets  in  the  City  of  Danville.  Harris  was 
driving  his  car  east  on  Williams  street  at  a  rate  of 
speed  of  ten  to  fifteen  miles  an  hour  and  as  he  ap- 
proached Sherman  street  he  passed  a  Dodge  car  about 
fifty  feet  before  he  reached  the  intersection .  Appellee 
testified  that  he  looked  to  the  south  and  to  the  north 
and  saw  no  cars  approaching  and  Harris  proceeded 
across  the  intersection  until  the  car  had  passed  the 
center  of  Sherman  street  when  appellee  first  saw  ap- 
pellant's car,  which  was  "right  upon  them.  "  Appel- 
lant was  driving  a  Studebaker  car  north  on  Shermian 
street  at  a  rate  of  speed  variously  estimated  by  ap- 
pellant's witnesses  of  from  thirty  to  forty-five  miles 
an  hour  and  struck  tlie  Haynes  car  so  that  it  turned 
over  twice  and  appellee  was  injured. 

The  declaration  contained  three  counts  charging 
general  negligence,  unreasonable  and  improper  speed, 
without  regard  to  the  traffic  and  the  use  of  the  way, 
and  the  third  count  charges  that  appellant  drove  his 
car  at  a  speed  in  excess  of  fifteen 
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miles  an  hour  at 
the  phice  of  the  accident  in  a  closely  biailt  up  resi- 
dential portion  of  the  city  of  Danville.  Appellant 
pleaded  the  «-eneral  issue.  There  was  a  verdict  and 
judgment  for  appellee  in  the  sum  of  six  hundred  dol- 
lars and  appellant  appeals. 

From  the  testimony  of  appellant's  witnesses  as  to 
tlie  speed  of  appellant's  car,  the  jury  were  warranted 
in  finding  appellant  f<uilty  of  negligence  in  driving 
at  a  rate  of  speed  estimated  at  from  thirty  to  forty-five 
miles  an  liour;  but  appellant  contends  that  appellee's 
injuries,  if  any,  were  caused  by  the  driver  Harris  with 
whom  appellee  was  riding,  proceeding  to  cross  the 
intersection  without  giving  appellant's  car,  proceed- 
ing on  the  right,  the  right  of  way .  It  is  not  contended 
that  any  negligence  on  the  part  of  Harris  can  be  im- 
puted to  appellee,  and  even  if  the  driver  Harris  were 
negligent  it  would  not  be  a  defense  to  this  suit  on  the 
part  of  appellant.  But  appellant  contends  that  appel- 
lee was  guilty  of  contributory  negligence.  Appellee 
testified  that  they  passed  the  Dodge  car  just  before 
they  got  to  the  intersection  of  Sherman  and  Williams 
streets  and  that  the  Harris  car  got  out  a  little  past 
the  center  of  the  intersection  and  that  he  saw  the 
Studebaker  car  right  on  them  and  that  it  was  turn- 
ing to  the  left  and  was  going  to  hit  them.  Appellee 
further  testified  that  as  he  approached  Sherman 
street  he  looked  in  both  directions  and  saw  no  car  com- 
ing; that  the  view  to  the  south  was  obstructed  by  a 
house  standing  on  the  corner,  which  was  back  only 
about  ten  feet  from  the  street  line,  and  that  there 
were  trees  in  front  of  the  house  so  that  one  could  not 
get  a  clear  view  of  the  street  to  the  south  until  he 
was  within  the  intersection.  There  is  testimony  on 
the  part  of  appellant  in  the  record  that  appellant's  car 
was  traveling  at  the  rate  of  forty-five  miles  an  hour 
or  sixty-six  feet  a  second  when  it  was  one 
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lumdred 
feet  south  of  the  intersection .  Harris  was  driving  the 
Haynes  car  at  ten  to  fifteen  miles  an  hour  or  about 
seventeen  to  eighteen  feet  a  second  while  his  car  was 
crossing  the  intersection.  Contributory  negligence 
cannot  be  assigned  as  error  upon  this  testimony .  The 
question  of  contributoiy  negligence  is  a  question  for 
the  jury  whenever  there  is  any  testimony  tending  to 
show  due  care.  As  the  court  said  in  Dukeman  v.  C.  C. 
C.  &  St.  L.  R.  R.  Co.,  237  111.  107:  "A  failure  to 
look  and  listen  cannot  be  ^aid  to  be  negligence  as  a 
matter  of  law,  since  tliere  may  be  many  circumstances 
excusing  such  failure.  (Chicag-o  and  Northwestern 
Railway  Co.  v.  Hansen,  166  111  623;  Chicago  and  Al- 
ton Railroad  Co.,  v.  Pearson,  184  id.  386;  Elgin,  Joliet 
and  Eastern  Railway  Co.  v.  Lawlor,  229  id.  621 . )  The 
deceased  had  a  right  to  presume  that  appellant  would 
not  run  its  train  in  violation  of  the  ordinance  of  the 
city,  and  contributory  negligence  could  not  be  imputed 
to  her  for  a  failure  to  anticipate  that  appellant  would 
approach  this  crossing  at  a  rate  of  speed  prohibited 
by  the  ordinance . ' ' 

It  is  the  duty  of  a  mere  passenger  in  a  vehicle 
where  he  has  an  opportrmity  to  learn  of  danger  and 
avoid  it,  to  warn  the  driver  of  tlie  vehicle  of  such 
danger.  (Pienta  v.  Chicago  City  Ry.  Co.  284  111.  259; 
Greenstreetv.  T.  &S.  F.  Ry.  Co.,  234111.  App.  339); 
but  it  is  for  the  jury  to  determine  from  all  the  evi- 
dence, facts  and  circumstances  in  each  individual  case 
whether  the  plaintiff  has  been  gTiilty  of  negligent 
acts  which  to  any  degree  were  the  proximate  cause  of 
his  injury.  In  tlie  view  of  the  court  the  verdict  of  the 
jury  on  the  question  of  contributory  negligence  is  not 
manifestly  against  the  weight  of  the  evidence.  Neith- 
er was  it  error  on  the  part  of  the  court  to  sustain  ob- 
jections on  cross-examination  of  appellee  as  to  what 
he  said  to  Harris,  the  driver. 
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at  the  time  of  the  col- 
lision. Appellee  testified  that  he  did  not  see  appel- 
lant's car  until  it  was  ri2;ht  upon  them  and  had  not 
testified  to  makin,£>-  any  statement  at  that  time.  It 
would  have  thrown  no  light  upon  appellee's  exercise 
of  due  care  to  have  elicited  from  him  a  statement  that 
lie  had  said  nothing-  at  that  particular  time  and  the 
record  already  showed  that  fact. 

Error  is  assigned  because  the  court  refused  to  ad- 
mit in  evidence,  on  behalf  of  appellant,  a  photograph 
taken  by  a  witness  for  appellant,  the  camera  being- 
placed  35  feet  west  of  the  line  of  Sherman  street  and 
nine  feet  north  of  the  south  curb  of  Williams  street, 
the  lens  pointed  southeast.  Under  the  statement  of 
appellant  and  the  proofs  as  then  admitted,  the  view 
taken  did  not  correspond  with  the  situation  as  shown 
at  the  time  of  the  injury  when,  under  the  proofs,  a 
Dodge  car  occupied  this  area,  and  otherwise  it  was 
not  shown  that  the  conditions  were  the  same.  There 
was  no  error  in  the  court's  ruling.  (Chicaffo  &  Alton 
R.  R.  Co.  V.  Corson,  198111.  98;  C.  &E.  I.  R.  R.  Co. 
V.  Crose,  il-t  id.  609.)  Appellant  was  permitted  to 
sliow  that  a  person  standing  at  the  point  in  question 
could  look  southeast  and  see  an  object  117  feet  south 
of  the  south  line  of  Williams  street. 

It  is  contended  by  appellant  that  the  testimony 
does  not  show  that  appellee's  ailments  were  the  proxi- 
mate result  of  the  injury  complained  of.  Appellee  was 
in  a  hospital  six  weeks  and  suffered  two  operations. 
The  attending  physician  fully  described  appellee's 
condition  foUomng  the  accident  and  the  nature  of  his 
external  abrasions  and  internal  troubles.  One  of  the 
operations  was  for  plastic  appendicitis,  in  which  the 
bowels  had  grown  fast  to  the  abdominal  wall,  and  a 
second  operation  was  required  for  an  absolute  obstruc- 
tion of  the  bowels.  This,  the  witness  testified,  was 
right 
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in  tlie  neLdiborhood  whtre  he  received  tliis 
blow.  Ar>i)ellee  testified  he  had  had  pains  in  his  ab- 
domen about  two  weeks  before  the  injury.  The  wit- 
ness was  asked  on  direct  examination:  "Were  the  ser- 
vices you  performed  there  necessary  services  to  care 
for  his  injuries  and  the  residt  of  his  injuries?"  Ans- 
Aver:  "Yes,  the  boy  woukl  have  died  if  it  had  not  been 
done."  The  question  was  asked  and  answer  given 
without  any  objection  and  there  was  no  cross-exam- 
ination of  the  witness  and  we  must  conchule  that 
there  was  some  evidence  of  injury  before  the  jury 
that  would  warrant  a  verdict. 

Appellant  assigns  error  upon  the  giviuK  of  ap- 
pellee's first  and  third  instructions.  Both  are  manda- 
tory instructions  and  the  first  one  requires  appellee 
to  be  in  the  exercise  of  due  care  at  the  time  of  the  in- 
jury and  concludes:  "Operated  his  automobile  at  a 
high  and  dangrous  rate  of  speed  and  that  because  of 
said  high  and  dangerous  rate  of  speed  the  automo- 
bile which  plaintiff  was  riding  as  a  passenger  was 
struck  and  plaintiff  was  injured,"  etc. 

Instruction  number  three  charges  the  jury  that  if 
they  believe  from  the  evidence  "that  John  Cleland 
was  riding  as  a  passnger  in  the  automobile  of  Charles 
Harris  and  that  while  so  riding  in  said  autmobile  he 
was  in  the  exercise  of  ordinary  care  and  caution  for 
liis  own  safety  and  that  the  defendant  drove  an 
automobile  carelessly  and  negligently  and  struck  the 
automobile  in  which  plaintiff  was  riding  and  threw 
him  to  the  ground  and  injured  him  as  alleged  in  the 
declaration,"  etc.  The  first  instruction  ignores  the 
question  of  due  care  preceding  and  just  before  the 
happening  of  the  accident  and  that  appUant's  negli- 
gence was  the  proximate  cause  of  the  injury.  The 
third  instruction  ignores 
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appellee 's 
(Ivie  care  and  caution  vireeedino-  and  just  befoi-e 
the  time  of  the  accident.  It  is  contended  by  appel- 
lant that  these  instructions  ignore  one  of  appellant's 
defenses,  that  the  Hajnies  car  and  its  driver's  negli- 
gence was  the  proximate  cause  of  appellee's  injury . 
We  cannot  agree  with  tliis  conclusion.  It  might  well 
be  that  the  driver  of  eacli  car  was  negligent,  and  that 
the  negligence  of  each  contributed  to  the  injury  and 
in  that  case  both  drivers  would  be  liable.  That  would 
not  relieve  appellant.  The  instructions  as  given  Avero 
not  technically  correct  and  in  a  case  where  the  testi- 
mony was'  closely  conflicting  and  the  right  of  the  ap- 
pellee not  clear  the  error  might  be  sufficient  to  re- 
verse the  judgment.  It  is  held  in  numerous  cases  that 
where  it  appears  from  the  record  that  substantial  jus- 
tice has  been  done  and  if  the  trivial  errors'  that  may 
appear  were  corrected  and  another  trial  ordered  the 
result  would  necessarily  be  the  same,  the  judgment 
should  not  be  reversed,  (C.  &  A.  R.  R.  Co.  v.  Sulli- 
van, Adm'x.  63  111.  293;  Penn.  Coal  Co.  v.  KeUy, 
156  id.  9;  Swift  &  Co.,  v.  Rutowski,  167  id.  156;  Blunt 
V.  KeUy,  219  111.  App.  327. 

In  several  instructions  offered  by  and  given  for 
appellant  the  jury  were  fullj'  and  amply  instructed  as 
to  the  due  care  required  on  the  part  of  appellee,  and 
we  cannot  see  where  appellant  could  have  been  pre- 
judiced by  the  giving  of  the  instructions  complained 
of. 

Appellant  assigns  error  upon  the  court's  refusal 
to  give  certain  instructions  for  appellant.  We  have 
examined  all  of  said  instrucfions  and  can  find  no 
error  in  the  refusal  to  give  the  instructions  pointed  out. 

Finding  no  error  in  the  judgment  of  the  Circuit 
Court  of  Vermilion  County  siifficient  to  warrant  a  re- 
versal, that  judgment  is  affirmed. 

Affirmed. 
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Ascenda  No.   S5 


In  The 
APPELLATE   COUET   OF   ILLTNOTS, 
Fourth  ^istriot 


MAKCH  T-:R,ii,    k.    h.    192<5. 


JOSEPH  KSNSCilE, 


Appellee, 


J.    B.   WiRCiOLIES   IBHvOLE- 

3ALE   GROGJIRI  GO:,]pAirf, 

Appellant , 
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Appeal  frora  the 

_Cit7  Court  of 

ii;?.3t  It.    r.-oi^is, 

Illinois. 


OPINTOH  b7  BO(5G3,  P.J. 


Appellee  Ingtituted  suit  acainat  appellant  before  a 
justice  of  the  peace  of  St.  Glair  count':'',  upon  which  judjrment 
•"as  rendered  in  favor  of  appellee  for  ^^256  and  co^ta  of  suit. 
Appellant  appealed  said  cause  to  the  citv  court  of  East  £t« 
Loui0.   The  cause  waa  alJotfced  on  the  trial  calendar  for  '-a^ 
23th,  1325,  being  one  of  the  judicial  days  of  the  -'.av  term  of 
said  courts   Thereafter,  the  court  -;et  aside  aaid  allotment, 
and  witnout  realloting  said  case,  disTsissed  said  apneal  for 
want  of  prosecution,  at  appellant ' -j  coata,  and  awarded  proce- 
dendo.  On  July  Sr-d  of  aaid  lav  term  of  court,  appellant  filed 
its  motion  in  writing,  accompanied  bv  affidavit,  to  set  aside 
said  order  of  disuisgal  and  to  rein^^tate  said  cause.   The  v'a'r 
term  was  iidjourned  en  AU,Tugt  2^nd,  l''?5,  and  a^l  undisposedcf 
!rotions  were  continued  until  the  next  teric.   On  Hovernber  oth. 


being  one   of  the    judicial  dase   of   the   November  tern"  of   said 
court,    the   court   overruled  appellant's  taotion  to   set  aside 
the    order   of  disrnigiaal,  •  To  reverse    said    Judeiiient,    a^-nellant 
prosecutes   this  appeal. 

'j  he   affidavit   filed  bv  appellant    in   auprort    of   Its 
;notion  to   vacate    said  order   of  di-?ni3?'al   and   to  reinstate   paid 
oauBe    "tates   amonp:  other  tilings:    "That    followins:  the   allotrr-ent 
of   said  case    for  the   33th  dav  of  ii^av,    and  r-rior  to   said  date, 
on  to  wit   the    ^let   da^  o'f   /.iav,    19B5,    the  wife  and  son  of  t.M. 
'Vebb,    counsel   for  appellant,    departed   this    life    in    '^aid  co'jr?t7; 
tnat   on  account   of   the    sickness   and  death  of   the   ahov^'   Tientioned 
TMrobera   of  the   faTiily  of  appellant's   counoel,    the    court    ^truol': 
said  cause   from  the    trial   calendar,    and  i?ithout    reinntatinsr  the 
same,    on  June    3,    1925,   at    the    instance   of   the   attornev   for  an- 
pellee,    the   court   dismissed  aaid  appeal;    that   neither  ar>rel7ant 
nor  hia   counael  linew   that    said  cauae   would   be   called   for  trial, 
and  that   thev  wore  not   notified  bv  the   attorneys   for  ap-rpllee 
thi.t   they  would    insist    on   aaid  cause   bev?-^  tried  at   said   tl^re, 
and  that  co'insel   for  appellant  did  not   leam   t'Tit   said  appeal 
had  been  diamiased  until   June    2i",    and  at   that   ti-'^e   an   execut-ion 
l:iad  been   served   on  appellant    comnanv;    that    the   at)peal    fro^i  saM 
judgment  wag   tafeen    in   good  faith  and  not   for  d<=vla7,    and   that 
the   defendant   has   a   good  and  iieritorioua   defense    to   a  ^a  ior  r«)rt 
0?   the   plaintiff's   claim,    and   that    the   defense    is   that   the    claim 
of   plaintiff   has  been   paid,    or  a  major  portion  thereof,    and    that 
the   defendant    is   not    Indebted   to   the   plaintiff  whatevei-,    o'^    If 
indebted,    the    indebtedness    is   but    small  af?   coirTv^red  ivith   the 
judgment    rendered  hy  the   aaid    justice   of   the   neace." 

Mo  brief  was  filed  bv  anpellee,  and  u-der  the  rules  of 
this  court,  we  would  be  warranted  in  revere j.na;  said  -jude-^.ent  -r^ro 
forma.  However,  we  have  deened  be?t  to  consider  the  case  on  the 
aarits. 

A   trial   court  may,    durina   the   term  at  which  a    iudfT^ent 


is   rendered,    set   the    3a::;e   ariide   for   read  cau?e    -Bhc^^n.      Atchlgon, 
T.    k_  3_.    ?.    K,    C.-^.    V.    Elder,    14?    Til.    l7?-lal.      A   iroti'^-^   to   v^-cate 
a    judgment   entered  durlnsr  the  .terT  at  7,'hich  it  vi'\~  re-nd-'^red,    if 
not   disposed   of,    veay  "be    oontinuod    to   a   3U.b-eq-jert    u^^rr.  a'-^d  then 
allo-V'3d.      'U.ndett   v.    Ha-giltgn,    5':   17  1.    I3(?jl8f3;   ^Ibbard   v.    'jilHer, 
3^   111.    25P-357;    'iOOd2]£oontz   v.   K9II7,    135  Apr.    l^^F. 

Taile   a   party,    in   order  to   hays   a   default    5'ct   a^-ide, 
n!U3t   abow  a   ";sritoriou3   defGn:;^    to    the    clair-   on  whioh    i"d.T'"23nt 
is   rendered,    and  that   he   haa   unsd  due    d' ligo'uce    In   oroBec-!j.ti''^e 
hig  defence,    ^till    if   the   affidavit   filod    in   =ur-ort    of  a   motion 
to   open  up  a    judgment    ghowg   p.  rserltorioua   defense,    and   th'^t   the 
defendant    has   ni^t   b'een  g-ilty  of    laches,    tha    .judfrment    should   be 
set   aside.      "-lason  v.    ^'^Ha.jiara,    57   111.    r"74->?77:    Hoff-aar  v.   Eurria, 
210   111.    587-5^1;    Smith  v.    Schoch,    1?5  App.    55^-???. 

''"e   hold  that   the   affida-oit   filed  bv  ar.-nellant    in   Rvp- 
port   of    Its  r^otion  to   set   aside    the    order  disniiaai'-iT  said   anreal 
and  to  reinf-state    said  cause,   ^7a^'    sufficient,    p.a   it    tended   to    ohow 
a   meritoriou-T   def'inse   to  a   part    of  appellee's    olai'f,    and   a^-^n 
shcfa   tmt  appellant   and   its   counsel  were   not    rTuiltv   of    lachee 
in  proieouting  appollanf '  .:■  defense.      The   co'^rt   therefore   erred   in 
refusing  to  vacate   said  order   of  dis'icaal   and  to   re  instate   paid 
cau^e . 

For  the    reasons   above   set   forth,    the    .luderrent   of   the 
trial  court  will  be   reversed  and  the   oause  •7ill   be   remanded. 

He 'srsed  and   recanded. 
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Acerd?   i*!o.    IP 


In  The 

A?PFT,TAT"   COURT    OF   TLLI'^OT^, 


MAHGH  T7RT',    A.    D.    1^' 


HHODPJS-BURPORD  FUR].>iTTURE   CO.,  ) 

A'D'oellant,       ( 

) 

-va-  ( 

) 
HER:'.'L\S   HAfinON,  ( 

AtJoellee*         } 


o  T    C. 


f=~»? 


A'p'oenl    ffoT    tnp 

City  Court    of 
FaHt    St.    Lcirls. 


OPTHIOiJ   hTT  Bn,;;GS,    ?.J. 


This   3Uit  war?   before  up   on  a   prior  appeal,    and  ar   opin- 
ion was   filed   January  'P-f^th,    l^r;? ,    reversing   tne   saree. 

The   second  count   of   the   declaration   is   in  the    sane   con- 
dition as    it  was  when  here    on  the    fortner  appeal.      Tn  the    fir^t 
count,    the  word3   ""iciedly,   wrongfully  and   r.aliciouslv  avid  "^^ith- 
cut   probaDle   cause,"    -"ere   eliminated.      Aside    frorc   thqt,    it    is 
practicallv  toe    sanrie   ag   the    seocnd   count-      The    cnarge    in   the 
declaration   is  that  prior  to  «.pril  7bh,    l'^2l,   appellee  was    in 
the    eraploy   of   the   ?ion?er  Box  Gomnanv,    and  'Tag   earnine    ''24.00 
per  weelr:    that   on  said  appellant   ^•■lliciously   and   without   probable 
cause    3ued  out   an  attachment   a<^ain'"jt   him  and  oauped  hi3   e-^Plover 
to   be   served  b.3   garnlihee,    and   that   the    case   was   finallv  decid<^d 
in  favor   of  appellee.      Ap';ellee    oharsred  aisong   other   thine-s   that 
by  reason  of   said   suit,    he    lost    his  e^plo\Tae:3t   witn   said  iioneer 
Box  Company,   and  was  unabl=-    to   secure   other  \vor':   and  was   greafv 


damasced.    In  that   regard.      Upon  tHe   trial,   a,  verdict  waf   r-ptu.rned 
finding  trie    issma    in   favor  of  a.pprjllee   ar.cl   ^^sssni^s;  his  darpa^rea 
at   -ISOl'.OO.      Judgment  wa?-  rendered  on   said  vsrdict;    to   revev^.e 
which   judgment   tnia  appeal   is   prosecutad. 

It   is   first   contended  bv  '^i^peTl.int   that  t^e   evidence 
fail?;   to  support    the   cloargs   of  a  malicious   pro'^ecut '  on. 

"a   held   on   the    former  appeal,    3S7  App.    471,    at    pa^e 
472: 

"T.e   find  no  evidei^ce    in   the   record   that  Tcroveg   cr  tends 
to   prove   the   averraents   of   ths   deolarati.^n   t'mt   aprsellant   nu°A   out 
tha   attachment   with  raalice    and  ".vituout   probable   causR ,      Proo^   of 
the    fact   tliat   ths    attachment    suit  was    finally   decid'='d   in    f-avor 
of  appellee    ia   n;t   sufficieit   of   itaelf,    to   prove  'm.lice   or  a 
*ant    of   probahle   cause.      I3r_afa_l   v.   Jrook.^,    23   111.    ^VF;    -yimiv. 
'•    k^SZ^JiSS-*    230    111.    531." 

There   being   no   substantial   c'lan^e    "'n   the   evid'^nc^'    in 
tnis   connection,   we   adhere   to   our   for^tier  h-^ld1n?  on  thi<5    i<?3\ie. 

It    i3  also   oontan53d  that   the   court   erre-1  in   ei^?inc 
appellee's   third   inatruction.      Iris   i-j.^truotion,    ==<'^on?'  oth^r 
thinga,    told   the    jury: 

"in  case    you  believe    from  a   preponderance    of   the   evidence 
tliat   the   plaintiff    loat   his  8~pl0'v'3ent  with  ths   Pioneer  Box  ^>0', 
and  tnat   in  oaae    \'ou  khould  further  Eeiieve    ''voxo  the   eviiderce   that 
the   defendant   cr  any   of    its  raanagera   or  agents   .vere    inrtrurriental 
in  bringing  about   and  proxirnatelv  caused   Ruch   loss   of  enrlo'/^'-ent 
to  the   plaintiff,    then  and   in  that  event,   and    in  audition   to  the 
above   ele^ent^    of  damages,    if  any,    ths    itirv  have  a   rirrht   to   ta're 
into  oonaiderat ion  ths   reasonable  value   to  the   plaintiff  of   ffi^ch 
enployiBent,    if  any,    shown    cy  the   evidence:    and    you    -should  alio-?? 
the   plaintifi'    auch  suits    of  •v-onev  v;hich   the    7,urv  rr^,',   helisv?  H-ill 
fairly  compensate   the    plaintiff   for   damages  he  ha?    :raBta1v}ec"    there- 
for." 

Under  the   holding  of   thla    court   o"   the    former   tri-.l,    and 


\  ^' 


the   cages   cited  therein,    the   court   erred   in    rivinp:  this    instruc- 
tion,   for  the   reaaon,    aironp-  other   thin.ya,    that    it    allowed   the 
jury   to   ta^-ce    into   consideration    in   fixino-   the   arount    of  apriellee'^ 
damages,    if   they   should   find   for  hi^,    the   t''al\3e   to   the   rlRin+iff 
of   the   e'Dploynent  which  he   had   "^ith  the   '^i'^n-sT  Box  'Jo'^raTT'. 

Tn  di>5C-us9ing  thig    ''i-<e'?tion,    thi^   court   r^y]   th-?    f^rr.=  r 
trial   said:      "The   court   inqtructe''!    the    jury  at   the  request   of  ap- 
pellee  that   if  thev  helieved  from  the   evide>xe    that   he   lo^>t   hig 
eiTiplov'-nent   bv  reason   o**  the    i3?»uinfr   of   the    attach'n':nt ,    the?   ^'^'^ould 
allow  him  such  dama-^es   on  account   thereof  -^n  "vere   s'lo^-'n  "k^  the 
evidence- 

"Daaages,   to  he   recover^bl'^ ,    mu^t  he   the  natvr?,!!   and 
reaaonable   result   of  the   defendant'-?,   aot.      4o   oannot   be   held 
resronsible   for   injuries  which  could   not    reaeona'blv   v-nv?   "v.pev. 
foreseen  or  expected  a?  a  result   of  his»  'T,;^^3Conduct .    PhilliT?s  v. 
Diclcergon,    35   111.    11;    Braijn  v.    "-Iravenj    1'''^'   n  "•  •    401.      In   s    case, 
of  this  kind,    the    daiBagea  "lu^t   he    the   direct,    natural   and    r^r-o-^- 
irnate   result   of   the   former   !'r?it .      ^P  C"C.    .'^'^ .      '^o   da^iaire''  ^hich 
are  inerelv"  rericte   conBenuences   of   the   defendant's   conduct   are 
recoverable.      IQ  An.    5-  Fn,-r.    Encycof   taiv,    '709." 

There   is   no  eviderce   in   the   record  to  the   e**fec-f-    that 
the   Pioneer  Box  CoT"pany  di'^charr'ed  aiDrellee   on  account   of   the 
garniahraent   auit,    other   than  the   conclu'^ion  of  ^^ri-neliee   hi'-ieeif. 
Harry  F.   Burton,    a  witness   on  behalf  of  anpsllant,    testified   that 
he   wa3   the   superintendent   of  the   T>ioneer  Box  Go-^nan^,    that    he 
knew  appellee    in  April,    1921,   and  had  Icno^n  hiir,  9    couT>ie   of   "lonths; 
th3.t   iie   had  occasion  to   digcharg;e   arTiellee   f ro  ^  hi?   ewT)l0"'"'.ent ; 
tnat   he   diachar^ed  hira  for   cheatinp:  on   Ills   h'^nugr    that    hifi'  w»^t»v 
had  not  b  en   satisfactory  uv  to  that   ti-^e,   anri.  ^hen  he   cau^^ht 
him  cheating  on  hia  bonus,    he  diechar":ed  hi-^.      Fo   f!Srth'=^r  te??ti- 
fied:      "I  did   not   discharsre   Herrnan  Hanson   on  hi<;  havinp-  b^en 
garnisheed  anJ   his  wages   attached   in  the    3 ■■■'•»  t    '■■^  Khn^i po-Btrrf  or r; 
Furn.   Co.   against  hiic.      I   did  not  discharge   hirr?  for  any  ether 


reason  than  that  vrnioh  I   haye   ■^itateu."     ApTell^e,    ho'i^ever, 
denied   having  so  oheated.      The   record   dl^olones   t'^.at   appRllr^e 
continued   in   the   eaplo^iEent   of  the   Ploneap  Box  Gvo;^pan\''  for 
aome   two   months  .-after  the   attach-aent   suit   coaiplained   of  '^-vas 
brought . 

We   held  on  the   forrrier  appeal,   and   now  h.ild  th^.t  errei- 
though   it  be   sonoaded   that   appellee  wa^   diachor^Ted   on  account 
of   the  attaohxaent   suit,    the  evidence    fail  a   to   ?how   t'-iat   +hat 
suit  v;a3  •.vrongfull-/  bx'ou,:i;ht .      The   record  dii3clos<=''3    tht-?,t   at-- 
pellee   owed  for  the    victrola   that   he    had   purc'mged,    and   that 
the   attaohiaont   suit  'vag    brought   to  collect  th'=refor. 

For  the   reasons  above   set  forth,    +.he    .jud.o-m'^nt   of   th^: 
trial  court  will  be   revr^raed  and  the   cause   w. Ti  ha  reTa^nded. 

"  .  Reverged  and   retsanded. 
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In  The 
APPELLATE   COURT   OF    ILLINOIS, 
Fourth  iJlstrlct 


MARCH   TiBH,    A.    D-    1^?'P. 


SARAH  V.    GRIoSOivi, 


APTjellee, 
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TTi?    GRAiWi'LODGE   BROTHES- 

HOOD  OP  Railroad  traIa^- 

Appellant. 


242  I.A.  65 

AT)r?eal   fron  the 

City   Court   of 

East   nt.    Louis,    nilnoig. 


OPIHIOW   by   BOC-JS,    ?.    J, 


An  action   in  assuiiipsit  -mxa    inatituted   by  appellee   airaln'^t 
appellant    in   the   city  court    of  Zagt    3t.    Louis,    uooo  a  benef-'t    c^-^r- 
tificate    issued   to  Charles   E.    Griason,    son   of  app^ellee,    in  •/?''-'ich 
certificate   appellee  was   nansed  ae    'lenef iciarv.      The    insured    d'i'°d 
September  6th,    1920,   and  payment   vvar-'   refused   by  appeng.nt   co^ipanv. 

The  declaration  was   in   the   U3ual   forrr;.      To   it   appellant 
filed  the    general    issue   and   certain  special    cl'^as.      B^    leave   of 
court  these   special  pleas  were   after'»jard  ^.'ithdrawn,    and   nne   addi- 
tional  special   plea  was  filed.      In  and  by    said   special    riea,    ar- 
pellant   aet   out   in  haso  verba   sections  42  and  44   of   its   constitu- 
tion,  being  as  follcvs: 

"£iac.    4:^ .      The    cliarter  of   any   aubord'nate    lod^e  may  be 
suapended  or  revoked   by    the   iresiaent   of   the   -irand    Lodere    for  any 
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of  the   follo^ine  reagon?-:      iT.Tjroppr  co^^^duct. ;   refu^'n?  or  refrlect- 
in,<r  to  conform  to  the  Constitution  and  -Tenera.!  Kul'=3   ar\d  Repu""?!- 
tions   of  fie  Brofhe^'hood,    negleoting  or  refuain'r  to   malce    itn  r?- 
turns  and  rgportf ;    for  ne<?:lecting  to   hold  at   least   two  resnjlar 
meetings   each  Tionth;   unless  prevented  t>\t  una-^'-oid?>,ble   caupe"^- :    ^or 
refusing  or  ne^leotintr  to    install  a   successor  to  anv  offic-r  r=- 
Kioved  b?  the   President;    Tor   neelocti^'g  or  refusine   to  hrinp  nn 
officer  or  Tueirber  to  trial  -shen  directed  to  dn   so  bv   the   Pre^^-'dent. 
or  for  failing  to   iTrpo'^e   the  oennlti^e   ■prov^ld^^d   fof"  by  tbe  Oonati- 
tut ion  on  .T.e':ber3   convicted  of  an?  misieTe'^nor  o"   ^c-v  rei?o"''tInsi  to 
or   obtaining  an    injunction   or  restraininifr,  order  f-^r   tV'e    rurTo^e 
of  defeating  the    le?al  action   of   the   nrand   Lodee,    a   subordinate 
lodffe   or  a   legally  con'^tituted  coin-iittee   of   the   Brotherhood,   bvt 
the   charter   "^hall   not   be    TU^^pended   for  "^.rw  of   the   foreroine-   reagons 
until   the    lodge   has  been  notified,   and  an   oi^-Dortrinit7   p-i'ven   to 
answar  charges  made  ao;ain3t   it,    the   charter   '^^hall  be   gus'oended 
or  revoked  aa  the   President  ffia?  det^rTiine* 

",3ec .   44.     A  "'ijeirber  of   a   defunct    lodge  rra?  be   <?-ranted 
a  dispensation   to    join   sorae   other   lod^e  upon  appl'.c-i'f'ion   to   the 
President   of  the   ^rand   Lodge.      Such  diep-nsation   sliail   be   tr-ated 
the   aame   ae  a   card  of  withdrawal    vben  presented   to   a   lodtre   for  ad- 
Eission.      The   President   of   the   Jrand   Lodcre    =hall   be   auf'ori^^ed   at 
his   discretion,    to   transsfer  a   iiiernber  of  a  defunct   lodpe,   i7bc  '^as 
in   good  standing  up  to  the   tise   ouch  lod^e  becare   defijrct   to  a 
lodge  h^v'ng  proper    j  jriisdisti 'n   provided  a-ooiioation   for   such 
transfer   ie  made   within  thirt?  da???   frorri  t'->e   d'-^te  on  i^hich  the 
lodge   becane   defunct."  ' 

Said  plea  al9o   set   forth  in  hae_c  verba   'General    Rule  JJo* 
11,   as  follows: 

"ilo.    11.   An?  members  or  me-sber   incltinp;  a   stri're   or  par- 
ticipating therein,    except  as  provided   in   .?'<=;npra]   K"le  ^;o.    10, 
shall  upon  conviction  thereof  be   expelled.      The    ""odge  under  whose 
jurisdiction  an  unauthorized   atr'ke   occurs   shall  Fithin   ten  davs 
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thereafter   cau.r-e   charges   to  be   pref erreci  ?,v:r?.-'rj?'t  arv  ?.rd   all 
meaber^   enL-aged   in   .=;uch  strike.      ""Jhi  I.*  under   charf^^   f^r  er~ 
gaging   in  an  unautbori'^ed   gtrVce,    r\^  meinber   ahalT    be    pranted 
a   traveling,    transfer   or  'ifithdraivHT    card.      If  ■'.'^ithin   ten  da^rs 
ths    lodg6   d03s   Tjot   cause   charfl;e3    to   be   preferred   ap^irst   ^e^b^^rs 
engaged   in  the   u:;a"u;tho"rized   atrilrs ,    tb.e   charter  of   the    Icds^e  na? 
be   revolced  by  the   Preaident   of   the   -jrand   lodge  wr:o  matr   transfer 
to   other   ledges   the   me  Tbers   not   part  icipatinr   1r   «uch  fltrlice." 

Certain   o^-bsr  sections  n-ere    ?et   forth,    but    it   ^511   rot 
be   necessa,:"/   to   quote   theiii   here.      Said   T>lea    al«o    ?et    forth   that 
CTi  April   Sth,    1920,    the    ingured   e'no'3.-?,ed    in   an  urauthori?ed    '^tri'^re 
in   \;iolation   of  said  Generai  Rule   11,    and  that   on  Ap^ii   oth,    T?'?0, 
the   President   of  appelliint   cau'=?ei  a  ^'^ritten  '-notice   to  he   served 
on   t'ne   officers   of  More   Shade   Lodc'e   If?.    70*=,   beiner  the    lodo-e   to 
which  the    insured   belonged,    statins-  that   ths  Teirbers   of   said   Todge 
were   partic  vpat  ing   in   ao  unauthorized   etri'ce,    ani  that  unles?'. 
charges    irere   preferred  against   those   ta'^inj^  part   ^n   tie    strV'e , 
and  the    guilty  onee   punished,    the   charter  of   the    Icd^e  ^^ould  be 
revoked. 

Said  plea   further  averred   that   the   President    of  ar^nel- 
lant   Grand    Lodge,    on  ^pril   20th,    I'^.^O,   Trailed  a    lett-r   to  f^p   of- 
ficers  of    flaid  -Ore    Shade    Lodge   "To.    70^,    notlfvin^  ty^rp  that   the 
charter   of   said   lodge   had  been  revo'^el  by   the   President  a'^   of 
4   P.   A.,   April   20th,    1'^''0,    fo:^   violation   of    -a-'d   '"Teneral  !?ule    So. 
llf  tlmt   thereafter,    on  April   27rd,    l^'^O,    the   -^resident   of   naid 
Grand   Lodge    sent   notices   to  ?.ll  -ne^'^her^   of  "-'ore  '^hade    '■.odcre  '^To . 
70«,    to  the   effect   that   the   charter  of   said   ■'od.re  had  been  revo'red, 
but  that    if   they  had  not   participated   in   said  illegal    ^tri'^ie, 
their  njeribera   rnight  be   transferred   to    soTie   other    lodr?e  as   ■crovided 
by  said   section  44   of    said   Oon  ^tit^3tion;    that   the    inrrured  n-^ver 
made   any  application  to  be   transferred   to  another    loda-e,    and   that 
his   monthly  duea  were   refused  by  appellant   af'-';r   Mav    let,    logo. 
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To   said  plea  ap-Dellse   filed  a   seneral  de;Turrer,   v,'bich 
said  deaiirrer  waa   sustained   bv   the   court,   and  a-npellant   electing 
to  abide    its  plea,    judgment   wag   rendered  on    -aid  deirurrer.     A 
jury  was  eEpanelad  to  assess   the   plaintiff 'g   dajnagi^g,    and  on 
root  ion  of  appellee   the    court   directed  a  verdict    in  her  favor   for 
#2,504.00.      judgment  waa   rendered  thereon   for  said  amount  and 
coats.   To  reverse   said    judgment,    this  anT3eal    is  proeecuted. 

In  Hatch  v.    .irand   Lodge,    B.    of   K.    T . ,    2?:^  -^pp.    40^., 
being  a   suit   for  recovery  on  a   benefit   certificate   issued  bv  ap- 
pellant  cjrand   Lodge,   we   held  that  a  meiaber   of   said   lodjze   cannot 
be   expelled  for  a  violation  of    "Jeneral  Rule  lio.    11   of  a^^nellant's 
oonatitution,   unloaa   he   has  been   tried  and   convicted,    and   that 
expulsion  must   be   proven   by   trie   records   of    the    lodrre,    it  beinp 
a  corporate   body.      (Citing:      Sup.    Lodge ,  Ancient  Order  of  U-oited 
'iA_orkffie_n  v.    Zuhlka,    1S9   ill.    29  3;    Ina.   (ird.   Forester  a  v.   Z:^ch, 
136   111.    13'='.) 

'Vhile   the   plsa   in   this   case   aver?   that   appellant   noti- 
fied :,'iore   3hade   Lodge  No.    70«   that   certain   rcev-nbers   of  said    lods-e 
were  en^raged   in  an   illegal    gtri'Te,    and  that  unless?   "chHrsces  -"/ere 
preferred  againat   those  taking  part    in   said   ?!trike,   and   the    truiltv 
onB3  punished,"   the   charter  would  be   revoked,    this   does   not  amount 
to  a  preferring  of   charges  against   ^aid   subordinate    lodp:e.      Under 
the    provisions   of   General  Hule   .io .    11,    aald   gubordina+e    lodss    had 
ten  days   in  wnich  to   prefer  charges   against  any  rae-cberg   participat- 
ing  in  aaid  Illegal   strike.      Tiiat   time   not  havina  elapsed,    and 
hrslding  as  we  do   that   the   tjotice    so   sent   to   the   subordinate    lodse 
did  not  amount   to  a   preferring  of  charges,    the   '^rand  Lodsre  ^7ag 
not   in  a  position  to  forfeit    -.he   charter  of  liore   Shade    Lodpre  %'o.   '?0P. 

Said   plea  also   seta   forth   section   ("^   of  a-oi^elTant '  =-   oon- 
stitTJtiOij,    to  the   effect   that   "five    refflbere    in  pood   staiidinfi-  shall 
constitute   a  quorurii  and   shall    be   qualified   to   transact   the    lejral 
business   of   the    lodge,"  and  then  alleges  acong  other  +hinffs   that 
the   president   of  More   Shade   Lodge   ^o.   "^OP  dulv  called  and  endeav- 
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ored  to  conduct  a  aeetlne:  of   said   lodee   on  April   lOth.    \970, 
for  the   purpose   of  considering;  and  pr  =  ferrins  charcep  ap-a-'ript 
EeTTibers   part ici pat ine^  in   said  unauthorl-^ed    =!tr1Ve,    and  t'ns.t 
Charles  E.    Grissor?  prevented  the   holdins-  nf   r'aid  rie'^ti'oo-;    fH^-t 
out   of  a  cerabershlTS  of   390    In   I'ore   Shade    LodPie   'Mo.    7C«,    ?.n   hut 
three    ijartio  inated    in   said    gtri^ce,    a-id  continue'j    so    to   do,    :^nd 
that   there   never  wag  a   tine   "fter  Arrll    3th,    l/>25,   wh^n   a   Tie'^t- 
ing  of   said  More   Shade    Lodge   No.    70"   could  h^   held,    *'or   the 
reason  that   all   of  the  'ne^-.'berg   excepting  the   three   T^-rthcre   -re- 
ferred to  had  abandoned  and  deserted   their  'nemberahip   In  said 
lodge . 

It   is   the   Contention   of   counsel   for  a-DTellarst   that 
inaamuch  as   it   is  averred  there  "vere   not    sufficient  'BSfber-s   left 
in   said  subordinate    lodfte   to   constitute   a.  ouoru'T?  and   to  hold   a 
Tieeting  to   trv   its  meTnbers   for    ioininfr   in   "'aid  una^-thori^ed 
strike,    the   Grand   Lodfte  wap   •-'ot   required   to  rrefer  CHarpen 
against    said   subordinate    lod<-e   before   forfeit ■'nf  Itp   char+er. 

?.'e   hold   that   this   point    is   not  -rell    ta'Ten.      U-lesr   *>>« 
charter   of   iJore   Shade    Lodeie  i^o .    70P  wa?    la'Tf^jllv  r'^vol'.'ed   bv  the 
Pr-sident   of  the   urand  i^odp-e,    no  valid   ?-roi-"nd   of   for^»=iture  was 
shown.      It  was   not   for  the   '^eildent   to   '^rb?  trari  1  ?  r.Pvo'^«   ^^^ ^^kc^-ct'^ 
charter   "^  •"-■i  TTT  ^UlV  ■fMM  ■  *  **--  ''■"nj-Tg        Tt^   charter'  O'^uld   onl"  he 
revo'ted   in  the  manner   specified    in   itg   con.^tituti'^n.      Hatch   v. 
SE^Sli  tiQ.<iS.§.»    ^^^  ^PP*   495-4P8. 

It   would  therefore   follow,    as  Gris^o-n  wa^  not   '^xnelled 
by   the    subordinate    lod?e   to  which  he   b'rjlonjred-    h«>fpre  a-n^f^ilont 
Could  refu'=3e   patient   of   said   certificate    it    roust   have    for^e^'tad 
the   charter   of   oaid   subordinate    lods-e    in   the   !?!a.'^ner   f?riecif i^d    In 
the   oongtituticn   of   the   ?rand   ''.odpre .      This  wais   not  dore. 

The   court   did   not   err    !n  iBugtair-Tn?  a   der'ur'i^er   tp    !=!a1d 
plea,    and  as   there    ia   no   contention   that   the    judTmert    i<3   net    for 
the   right  amount,    if  aopollee   is   ^-ntitled  to  recover,    it    ifj   ac- 
cordingly affirnsed. 


VlX^uo.-^ 


judgment   aff ironed. 
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FRAIKLIIT 
aiRGTJIT  OOTP.^, 


Barry,  J.  -  Appellant  operates  a  ooal  mine  about  t-'o  miles  east 
of  Benton,  Illiiioi3,    Its  tipple  and  washer  are  looated  about 
a  thousand  feet  north  of  the  public  highway  rimnin^  east  and  ^7est, 
A  switch  track  extends  south  from  the  tipple  across  the  highway  to 
the  switch  yards  just  south  thereof.   Railroad  cars  are  loaded 
with  coal  at  the  mine  and  are  moved  by  gTavity  to  the  yards.   On 
December  8,  1923,  appellee's  intestate  v/as  riling  in  a  ^''ord  oar 
driven  by  one  Oeoil  G-ray  upon  the  said  highway  going  east.   At 
the  same  time  a  servant  of  appellant  was  riding  the  north  end  of 
a  car  of  coal  as  it  moved  by  gravity  tov;ard  the  crossing  of  the 
switch  and  highv;ay,  A  collision  occiorred  at  the  crossing  \7hioh 
resulted  in  the  death  of  the  occupants  of  tr.e  T'ord  car. 

The  amended  third  count  of  the  declaration  charged  that 
for  more  than  two  years  prior  to  the  collision  appellant  had  main- 
tained an  electric  bell  at  said  crossing  which  vvould  ring  continu- 
ously xiaen   a  loaded  car  was  being  moved  soutJi  upon  the  s.Titch 
track  tov/ard  the  crossing;   that  deceased  was  familiar  with  triis 
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fact;   that  on  the  day  in  question  appellant  carelessly  and 
negligently  failed  to  cause  said  hell  to  ring  when  the  car  of 
ooal  was  approaching  said  highway  crossing  from  the  north;   that 
deceased  was  then  and  there  in  the  eicercise  of  due  care  and  caution 
for  his  orm  safety  while  approaching  tho  said  ox'ossing  in  an 
automobile  ipon  said  high^vay,  and  that  by  reason  of  appellant's 
negligence  aforesaid  v/as  struck  and  killed  by  said  car  of  coal. 
There  were  t'vo  other  oomits  in  the  declaration  but  it  is  un- 
necessary to  set  them  out.    Issues  Vi'-ere  joined  aiid  the  trial 
resulted  in  a  verdict  and  J  -dgnent  for  -Jo.OOO.^O. 

Appellant  contends  that  the  court  erred  is  refusing  to 
direct  a  verdict  in  its  favor  because  the  recor:!  is  barren  o'-i^ 
proof  of  due  care  upon  the  part  of  the  deceased  or  the  driver 
of  the  "^ord  car  prior  to  and  at  tiie  time  of  the  colliaioii,   Phere 
was  evidence  fairly  tending  to  shov/  that  for  about  two  years  prior 
to  the  accident  appellant  had  iiaintained  an  electric  bell  at  the 
crossiiig  which  would  ring  continuously  v/hen  a  car  of  coal  was 
moved  south  on  the  switch  over  the  crossing,  and  that  this  fact 
was  well  kno'.'/n  to  deceased;   that  on  the  day  in  tiuestion  the  bell 
was  out  of  order  and  did  not  ring.    The  j :ry  had  a  right  to 
consider  wliether  deceased  relied  ujjon  appellant's  automatic 
signal  device,  and  it  was  for  them  to  say  v/hether  he  was  guilty 
of  contributory  negligence,  Bross  vs.  Ohicago  G-reat  "Western 
:^.ailroad  :o.,  171  11,1.    (Iowa  )  149, 

A  court  can  never  be  called  upon  to  say  to  the  j  "ry 
that  contributory  negligence  has  been  established  as  a  matter 
of  law,  unless  the  conluct  of  the  injured  party  has  been  so 
clearly  and  palpably  negligent  that  all  reasonable  aiinds  v/ould 
so  pronounce  it  without  hesitation  or  dissent.   If  the  case 
is  open  to  difference   of  opinion,  the  j  iry  must  pass  upon  it, 
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L.S.  &  U.S.  ?.Y,  Oo,  V3,  Jolmson,  155  111.  641,   ?hei"e  i3  evidenae 

tendiiig  to  show  that  it  appeared  as  if  both  oars  slackened  speed  as 

if  they  might  he  o'oing  to  stop  before  reaching  the  crossing. 

In  the  state  of  the  proof  we  s  cannot  saj  that  the  court  erred 

in  refusing  to  hold  as  a  matter  of  la  7  that  deceased  was  guilty 

of  contributory  negligence. 

It  is  argued  tha,t  appellant  was  not  guilty  of  any 

negli  -ence  which  proximately  caused  the  accident,   'There  electric 

bells  are  placed  at  a  railroad  crossing  to  signal  approaching 

trains,  the  failure  of  the  bells  to  ring  is  evidence  of  negligence 

on  the  part  cf  the  railroad  compsjiy.  Hicks  vs.  II.Y.II.H.  T;  H.H.?., 

Oo,  41  n.l!,,  (llasE,)  721,   The  question  of  appellant's  negligence 

the 

v/as  one  of  fact  to  be  determined  by  x/jury. 

It  is  argued  that  the  court  erred  in  refusing  appellant's 
13th  and  14th  instructions.     They  v/jre  to  the  effect  that  the 
jtixy  should  find  appellant  not  g.iilty  as  charged  in  the  first 
and  second  counts  of  the  declaration.   It  is  ;irged  that  these 
instriictions  should  have  heoii   given  because  of  a.  variance. 
One  desiring  to  insist  on  a  variaiice  between  the  allegations 
and  the  proof  nust  make  the  objection  xfaen   the  evidence  is 
offered  and  point  out  the  variance  specifically  to  enable  the 
other  party  to  amend,  Dorn  vs.  Bissell,  IBC  111.  73,   There  is 
no  shOTilng  that  such  an  objection  \7as  made  oj   appellant.   ;i]ven 
if  the  first  and  second  counts  of  the  declaration  were  not  proven, 
the  refusal  to  direct  a  verdict  as  to  them  was  not  reversible  error 
if  the  evidence  ■-7as  s-!ifficient  to  support  the  third  amended  co^mt, 
there  being  nothing  to  show  that  the  jury  based  their  verdict  on 
the  first  or  second  count,  Idofsld.  vs,  T'.ailroad  Supply  vO,,  235 
111.  146.    In  an  action  ex  delicto,  if  the  plaintiff  proves 
enough  of  the  material  allegations  of  the-  declaration  to  malie  out 
a  caiose  of  action  he  is  entitled  to  recover,  not-athstanding 
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there  wei-e  other  avernents  of  the  deolaration  'yxiiGh  the  eviclenoe 
does  not  sustain.  Postal  Telegraph-Oahle  Oo, ,  vs.  Likes,  2£5  111, 
249. 

There  was  evideiioe  fairly  tendin{j  to  prove  the  third 
amended  oount  of  the  declaration,  and  for  tha,t  reason  the  oourt 
did  not  err  in  refiising  to  direot  a  verdict  as  to  that  coimt. 
It  is  finally  argued  that  the  court  erred  in  refusing  appellant's 
11th  instruction  which  reads  as  follO"-/s:   "The  CJoitrt  instructs 
the  jury  as  a  matter  of  law,  that  a  railroad  crossing  is  a  place 
of  danger  and  that  one  approaching  a  railroad  crossing  is  not 
entitled  to  omit  due  care  and  caution  for  his  omi  safety,  or  to 
rely  \7holly  on  imrning  heing  given  him  hy  a  bell  or  otherwise 
of  the  approach  of  a  train,  but  that  he  nust  exercise  all  proper 
acts  of  vigilance,  uncler  the  circucistances  to  insure  his  own 
safety". 

The  concluding  claiise  of  t.ie  instruction,  -  "but  that  he 
must  exercise  ail  proper  e-cts  of  vigilance  -.m  ler  the  circJEistances 
to  insure  his  O'.-m  safety,"  is  clearly  erroneous.   Trie  deceased 
was  not  required  to  be  so  vigilant  as  to  insure  his  o-./.n  safety. 
The  la'v  required  him  to  exercise  ordinsiry  care  and  caution  for  his 
CAT!  safety  and  nothing  mors,   '^"'inding  no  reversible  error,  the 
3  ■id;;;ment  is  affirmed. 
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STAT3      OF      IILIITOIS. 
llk^.OE   '^''^K,    A.    D.    1926. 


rn  '.iTt  '     '  f 


N3tj,I,C   311.13, 

Appellee , 

V :; . 

Hu:)3Ci?  ii'^'j:^:yai;  30., 

Appellant. 


JITY   30T^T    0? 
MST    3T.    LO:JIS. 


^'      jfc    fe!      X  siAl 


3arry,  J.  -  On  lu^'^ust  26,  1924,  appellant  insured  appellee's  house- 
hold goods  for  o:ae  fnousand  ($1,000.00)  dollars  xor  one  .year  against 
loss  or  dama'i'e  by  fire.   Appellee  sued  to  recover  on  the  polisy 
averring  that  the  property  was  entirely  oorisumed  aivl   destroyed  by 
fire  on  Ccto'ber  i9,  19i4;   that  she  imne^iatoly  notified  appellant 
of  the  fire  and  upon  its  s;eoial  rotiaest  in  v/riting  after  50  days 
from  the  date  of  tho  fire  she  furnislied  proof  of  loss  and  hy 
reason  thereof  appellant  imived  her  failure  to  furnish  the  same 
'"'ithin  60  days  from,  the  date  of  the  fire,  eta.   Appellant  pleaded 
the  general  isaue  and  four  special  pleas,  the  first  of  ■•/hich 
charged  that  appellee,  ''ith  fraudulent  intent,  y/ilfully  burned  her 
property.    fhe  second,  that  she  falsely  and  .;'raudulr3ntly  represent- 
ed that  she  was  the  oraier  of  household  goods  in  ten  flC)  rooms 
of  the  value  of  two  thousand  {^2, 000.00)  dollars,   ':'he  t  lird,  that 
she  was  not  the  .conditional  an",  sole  ovmer  of  the  proiierty, 

-1- 


I'  TIjM.;: 


^^^^''c. 


M  ^/'l  -^^      *^    '^'"  O  t\  o 


.r:T--  ;-:i,7'T7 


i:fo;-(:rK 


X  ]■  oo 


"  0 


;o(;'5;    (    S^    lit; J'  rr; 


a.-o^vj^    ilodnas^'^i:   ',' ^'j    AOtr/.-!.-'    PiIo    ^^ijV'   exfs    J'iV*'      '-- 
.■    ■;:•  a;v^c    elob   -xu-   .D«i'-oiJ j:'.iuom   an J    cfort   aiJvy   ede 


k 


_f. 


The  fourth,  that  in  her  proofs  of  loss  she  falsely  and  frauitilonily 
swore  that  she  r/as  the  omier  of  the  property  thei-ein  iesorihed. 
Issues  were  joined  and  a  trial  resulted  in.  a  ve-dict  and  jiid;;^ent 
for  one  thoizsand  fol, 000,00)  dollars , 

Appellant  contends  that  the  court  shoiil'I  have  directed 
a  verdict  in  its  favor  becaast?  the  proof  of  loss  not  havin;^  been 
offered  in  evidence  there  was  no  proof  that  it  contained  the  in- 
formation required  by  the  terras  of  the  policy.    The  undisputed 
evidence  Is  that  proof  of  loss  was  fuiuiished  appellant  ,  and  at  the 
trial  it  v/as  marked  as  appellaiit's  es:]ii,bit  IJo.  1,    T'.vo  vvltneaaes 
testified  that  proof  of  loss  was  furnisjied  appellaiit  but  it  was 
not  offered  in  evidence.   This  was  a  sufficient  shovinp  that 
proof  of  loss  v/as  furnished,  Hartford  i^ire  Ins.  Jo,  rs,     alsh,  54 
111,  164;   Continental  Life  Ins.  CJo,  vs.  I^ogers,  119  111.  474, 
It  further  appears  that  appellant  retained  the  proof  of  loss  mth- 
Qut  making  objection  thereto.   That  being  true  it  cannot,  -/hsn  sued 
on  the  policy,    question  the  sufficiency  thereof,  Oontinental 
Life  Ins.  :^o.  vs.  'Rcr^xa,    supra.    It  is  too  late  to  raise  upon 
the  trial,  for  the  first  time,  the  adequacy  of  the  proof  of  loss, 
111.  C.L'.A.  vs.  "3esterfield,  27  Xvj),    522, 

It  is  argued  that  the  evidence  shows  that  ap'oellee  falsely 
and  fraudule2atly  represented  that  she  was  the  o?;ner  of  ten  flO( 
rooms  of  f^irniture  'vhereas  the  furniture  in  three  of  the  rooms 
v/as  the  T)3"operty  of  l.>s,  Du,<?:gan»   There  was  a  conflict  in  the 
evidence  as  to  that  matter.   Both  I,:rs,  Du-;:an  and  appellee  claimed 
to  have  purchased  the  furniture  in  the  three  rooms  from  the  sa'-.e 
party  but  neither  side  called  that  person  as  a  witness.    Under 
proper  Instructions  the  jury  found  that  issue  in  favor  of  appellee 
and  we  woijQd  not  be  warranted  in  disturbing  their  findiiig  in  that 
regard. 

It  is  arji-ied  that  appellee  was  not  the  s.:le  and  uncon- 
ditional ormer  of  a  part  of  the  fuinilure.    It  is  contenled  that 
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Uts,   Du,;jgan  ormed  a  portion  of  it  and  tiiat  even  if  it  were  ov.'ned 
"bj   appelloe  thn  ovldenoa  shows  tjmt  sho   had  not  paid  the  fiill 
pixrchase  prio-s.    There  was  a  oonfliot  in  the  evidonoe  as  to 
v/hether  Ilrs,  Dug^an  OTiied  a  portion  of  the  property  and  the  jury 
having  fomid  that  iss'iie  in  favor  of  appellee,  the  faot  that  she 
had  not  paid  the  full  p^irohp.se  pries  was  no  evi dense  that  she 
'.vas  not  the  x^.ola  and  iraconditional  oraier  thereof. 

Appellant  contends  that  some  of  the  property  was  daaaged 
hut  not  d.?Rtr  ;yod  and  tliat  as  to  snch  property  the  proper  measure  of 
damages  \7as  the  difference  in  value  hefore  and  after  the  fire; 
that  no  such  proof  ^as  offered  and  that  •'.he  verdict  is  excessive. 
Appellant  pemitted  appellee  to  testify,  xvithout  objection,  thjxt 
all  of  the  propertjr  insured  was  destroyed  by  :"i. re  and  ?.t  the-  tine 
of  the  fire  it  "le-s   of  th-;  value  of  i^l300,00.    There  was  a  3021- 
fliot  in  the  evidence  as  to  the  arao  uit  of  the  loss  an^  we  are  not 
prepared  to  say  that  the  verdict  is  so  raanifestly  against  the  weight 
cf  the  evidenoe  that  it  ohoxi.d  not  os  permitted  to  stand. 

;e  are  not  iripressed  with  the  contention  that  iinder  the 
avernient  that  the  property  was  destroyed  by  fire  no  recovery  co  ild 
be  had  /'or  that  portion  of  it  t^iat  was  destroyed  by  smoke  and  water 
incident  to  the  fire.   At  any  rate  the  most  that  can  be  said  is 
that  there  v;as  a  vsriai'ice  between  'the  proof  and  the  avernient  of 
the  declaration.    If  appellant  desired  to  insist  on  a  variance 
it  should  have  objected  when  the  evidence  ^as  offered  and  should 
have  pointed  out  the  variance  specifically  so  as  to  enable  the 
other  party  to  amend,  "Dorn  vs.  TJissell,  180  111.  73. 

Ippellant  insists  that  the  court  aonjniitled  reversible 

error  in  refusing  its  8tli  instruction  to  the  effect  that  the  j  ry 

should  consider  all  the  facts  and  circiir^stances  in  eviience,  aiid 

having  done  so  they  mi ~ht  find  any  fact  to  be  proven  which  they 

believe  raay  be  rightly  and  reasonably  inferred  froii  the  evidence 

although  there  nay  be  no  direct  evidence  as  to  such  fact.    In 
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its  first  speoial  plea  appellant  aiiarged  appellee  with  the 
GOuiaissioK  of  a  sriise,  -  the  wilf'.il  burning  of  her   property  to 
defraud.    It  v/as,  there  Lors,  necessary  .lOr  her  to  pvove  that 
charge  heyoiid  all  reasonable  douht,  '^^oster  vs.  G-raf,  287  Til,  -j5S. 
One  cannot  be  convicted  oX"  crime,  rightfully,  on  circiKistanti-:! 
evidence  alone,  'uiless  the  facts  and  oirciKastances  proven  establish 
his  ;j"uilt  beyond,  all  reasonable  doubt,    The  coiirt  did  not  err 
in  refusing  appellants  ei-^'hth  instruction. 

It  is  finally  argued  that  the  court  should  have  granted 
a  neiv  trial  on  the  ground  of  newly  -Jiscovered  evidence  to  the 
effect  that  on  July  1,  2  or  3  ,  1924,  appellee  state;!  to  Anna 
Sparks  that  s}ie  ^jtbs   hard  pressed  for  rnonsy  and  that  if  she  did  not 
receive  aid  of  sorue  Icind  in  a  short  time  that  she  intended  to  burn 
her  property  to  obtaiii  mone;^  from  the  Insurance  :3oiripany,    3o  far 
as  the  record  shcTS  it  does  not  appear  that  appellee  had  aiiy 
instiranoe  on  her  property  prior  to  Au-giist  26,  19  24  when  the  policy 
in  question  ■.■:'as  issued.    The  ne-?ly  discovered  evidence  was  also 
cu-'n.ilative  in  character,    "^he  court  did  not  err  in  its  ruling 
in  that  regard, 

binding  no  reversible  error  in  the  record  the  jiidgraent 
is  affirmed. 
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STATE      07      I1LIIJ:jI3. 
APPELMT.3   ?,0'ni! 


TSHII  IIO.   41. 


VA-RdE  TSIM,    A.    ').    1923. 


AG.    "0.    52. 


B3SSI2]  CrllLE'^"', 

Appellee, 

13, 

ILLIITCI3    1FJITP.AL 
RMhRCAD  30,, 

Appellant. 


A?i>EAL    '^HOH 
IHAST    5T.    LOUIS 
C5ITY   JO  IP.?. 


Barry,    J.   -  Appellee  was  employed  in  !>.    'teak's  restaizrant  whiaii 

V7as  located  upon  land  rented  by  him  from  appellant.        Appellant 

had  a  stub-svatch  th.e  western  terminus  of  -.'hioii  v/as  btit  a  few  feet 

distant  frora  the  rear  end  of  the  Mtchen  of  the  restaiirant.        To 

keep  its  oars    rrom  leaving  the   switoh  traok  appellant  had  placed 

t"/o  ties  on  top  of  the  rails  to  '■•fhioh  they  were  fasteiiea.      On 

rioveiviher  4,   192.",   at   aboat   t  .^o   o'oloolc  "'■.:'.   t'?o   or  three   oars 

v;ere   standing  on  the   s-ritch  not  far  froin  the  'r/heel-block  and 

appellant's   servants  shoved  a  snt  of  38   or  40  oars  in  on  the   switch 

against  the  standing  oars  x-rflth  such  foroe  as  to  drive  the  :-esterly 

car  over  the   block,    through  a  sraall  coal  shed,   and  the  bizmper 

thereof   entered   the  rear  door  of  the  kitelien.       'iion  the   crash  carae 

ap25ellee  was  a  I  \?ork  in  the  kitchen  '-vhei-e   there  -//as  a  lighted   oil 

stove  and  several   gallons    of  gasoline  were   stored.      In  atte  ipting 

to  escape  she   struck  a  corner  of  one  of  the  co.mters  and  sustaiiied 

an  injury  in  her  gToin  and  hip  which  caused  ovarian  hemorrhages, 

lien   Ihc   cars  v/ere   shoved  in   on  the   switch       appellant's  servants 
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were  "?ell  aivare   of  the   situation  and  had  no  one  witliin  ei,';ht  hiznclred 
or   one  thousand  feet   of  the  'Test   end  of  the  cut  to  £3i jnal   the 
enjiHeer  who  v/ao   operating  the  en-ane. 

It   ssen;3   to  us   that  a  nere   atatenent   of  the   facts 
is  sufficient   to  show  tiiat  appellant  ims  ^iijltj  ox  negli<;^ence. 
The  first  oo;mt  of  the  declaration  charged  that   tiiG   crash  caxieed 
divers  pstrts  of  the  haillin^j  to  strike  and  injure  aj-ipGllee. 
That  count  ^'jb.s  not  proven  and  it  is   urged  that    the    jOiurt   erred 
in  refusing  to  v'itridra^?  it  fron   the  consideration  of  the   jurjr. 
'.Yhile  tliat  is  true,  yet  such  an  erroneous  ruliiig  is  not  reversible 
error  if  there  is  evidence  fairly  tending  to  support  some   other 
count   that    states  a  caujse   of  action,   as  a  plaintiff   is  not   re- 
^iuired  to  provo   each  ccant  of  the  declaration,     'oott  vs.    "arlin 
&   Orendorff    )o.,    245   111,   460, 

The  first  count  charged  ordinary  negligence, while   the 
others  averred  v/illful  and  \^nton  negligence.      It  is  not  claimed 
that  any  of  the  counts   failed  to  state  a  ca:Ti)e  of   action   o'lt  it 
is   insisted  that   the    '3ourt   erred  in  refusing  to    direct   a  verdict 
because   there  was  no  proof  of  i?d.llful  awl  r/anton  negligence.      Under 
the  facts  aforesaid,  which  are   undisputed,   we  v/oal'l  not   he  r/arrant- 
ed  in  holding,   as  a  matter  of  lavi',    that  there   is  no  evidence  fairly 
tending  to   support   the  charge,      '"hat   being  true   it  was   for   tlie    jury 
to  determine  \frhether  appellant   n-as  guilty  of  v/illful  an'-  '."anton 
negligence  and  the   CJourt   did  not   err   in  i^efusing  to  direct  a  ver.Llct, 
3ron  vs.    Ill,    Terrainal    :;o.,   .319   111.    32G.        'lor  woiil^^.  we   be   -.mrranted 
in  hilling  tliat   the  voriict   is  manifestly  against   the   v/Gight    of  the 
evidence. 

It  is  argued  that   even  if  appellant  ^as  guilty  of  the 
negligence   charge    ,;ret   it  vis.s  not   the   proxinate   cai;se   O;"  appellee's 
injiiries;      that  her  injuries  were  not   the  natural  and  probable 
conseoaences   of   such  negligence,  e  cannot  agree  with  that   con- 

tentioii.      '.'hen  a  person  lias  been  put   in  sudJen  peril     by  the  negli- 
gent    act   of   another,  and,   in  an  instinctive   effort  to  escape  from 
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that  iDeril,  suffers  an  injury,  th;  neijlijent  act  is  the  pro:d.nate 
oaase  ox  the  injury,  <m^-   it  is  irimatGrial  tlmt  lui'or  dirferent 
oirouastances  he  sight,  an'.  ou,-ht  to  liave  seen  and  avoided  the  latter 
danger,  22  -^^.L,  145,   The  Oourt  did  not  err  in  th--  admission  or 
exGlusion  of  evidence. 

It  is  finally  Gontonded  that  the  Oourt  erred  in  giving 
appellee's  second  instruction  to  the  effect  that  if  she  had  proven 
her  case  by  a  preponderance  of  the  evidence  she  \-'a3  entitled  to 
recover.   It  is  said  that  the  instruction  is  erroneous  hecaiise  it 
did  not  tell  the  jury  hat  her  oase  consisted  o:.   It  has  been  held 
tliat  if  the  declaration  in  an  action  "or  nerri±.^enoe   is  sufficient, 
it  is  not  error  to  ive  an  instruction  to  the  e  ;:fect  that  if  the 
plaintiff  has  made  oat  a  case  as  alleged  in  the  declaration  the  jury 
should  find  the  defendant  -uilty,  but  such  practice  is  not  approved, 
re  ]?arland  vs.  Ohioago  3ity  I^y.  3o.,  28B  111.  476.   In  aollins  vu, 
Missouri-Illinois  H.:^,  Oo.,  253  App.  545,  ire  held  that  the  :rivinf  of 
such  a:i  instruction  was  not  reversible  error  and  the  Supreme  lourt 
denied  certiorari  and  thereby  a  iproved  oiu*  conclusions  in  tnat  re- 
gard, 3oden  vs.  aianey,  269  111.  98. 

ITo  reversible  error  having  been  pointed  out,  the 
judgment  is  a. 'firmed. 


AFFIRIISD. 
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In  tiie   Appellate   Court 

of   Illinois. 

i'ourth  i'istrict, 

iiarch  i'eris,    A.   jj,    19ii6. 


agenda  IJo.   S. 


The   People    of   tho    otnte    of 
Illinois,    for  the   ase  of 

iil  s t he  r   h  .    Eawnunn , 

Appellee , 


Albert   oturmaB, 

Appellant. 


J842I.A.  659 


Appeal  fro 21  the 
CoTinty   Court   of 
Clinton. 


OilMlxJli    sSL   ElGM:u,    J. 


On  trial   before  a   jur^'    in   the   County-   Court    of    uiinton  County, 
appellant  j-.lbert    otur;-^an  ',vas  found   gaiiltj   on  a   charge  of    bfiitardy  prefer- 
red  agnin-ct   hiffi   oj  listher  G.   Saniaann,    appellee,        A   judg-k,<.;nt   was  wintered 
upon  the  veruict   frorri  Vvhich  this  appeal   has    been  perfected.  Appellee 

Vf. ■  s   the    sole   witness  './ho    testified    in  her    behalf.         ohe    ssore   that   about 
9   o'clock   one   evening-,    on  or  about   June   Ic ,    19.<:4,    she  and   a   girl  friend 
of  hers  Geneva   Eoha^nn  v.-hile  vvalking;  nlonf   South  Locufit   citreet    in  the   City 
of   Cenlralia  v^ere    invited    by  appellant   pjad  a  young:  nifin  acco;api^.nying  hioi, 
to  tnjie  a  ride    in  an  aiitomobile;    th'^^;t    she   did  not  inoi^   the   young  man  with 
appellant  and   that  at   the   time   they  i7ere   appro?; ched    by   the  youiig  nien  said 
to   her  friend  "that    is   the   iiturmen    ooy   driving   the   car";        Appellee 
further  testified    that    the    lour   of   theic  arove   out    some    distance   on  the 
hardrond  from  Centralia  aiid   there   turned   off   on  a    bjiroad,    she   riding:  with 
appellant   and  her  friend  with   the   other  ;;,  oung  aan;    that   her  friend  after 
the   csr   stopped   g-ot  out  and    started   to  walJc   back  tovjard    Gentrslia,   t-nd 
that   the   yo^lng  can  v.ith  her  iollov-ved;    thet   vhen   the   other  parties   left 
the  car  appellant   conaiited   a  r.-:pe   upon  hei      nd   that  wan   the   only   tinie 
there  were  any    improper  relations    between  thuxn,        ohe   t^stiiied   triat  her 
friend   returned    to    the   c-  r   in  about  a  hali   hour,    end   thnt   they    rutirned 
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to  Centrslia;    tiist    she   rode    bacdc    in  the   front   seat  of    the    eer  v.ith  the 
unknown  companion  of    appellant,   ;-nd  hor  friend  rode    in   the    te  ck    seat   v-ith 
appellant.  i.ppellant    denied   the   sti^teaents  testified  to   b^  her  .-nd 

sv/ore   hu   never  wa.    \7ith  her  at   sinj   ti'-:e=        ue    toLjtiiied    thi-t   on  the 
evening  of   June  Ic  ^    19^4,   ho   left   Centr-^^lia   a '.iout   B  o'clock  with  hie.  \^  iie , 
sister- in-luw  tmd  mother-in-law,    and   drove   to  i-atoka  end   o  id   not    return  to 
Centri'liu   i^itil   about    10   o' clocks         In   this   he  wr.s  corroborated    0^,'  his 
sister- in-lfiV.'  and  mother- in- lf:.v-'. 

The   child    in   question  was    born  on  i.:arch  5,   19:i5  and   i/r.    Julius 
r,   i-issell  who   attended   appellee   st   that   time,    testiiied    th&t   ehe   told 
hi:::  one   ji)d  Heinhirt   was   the  father  of  her   child ,    bat    th^t   the   next   a&,i^', 
when   he  a^^-:in  ctjlied    upon  p.ppeiloe,    she   told   him  that    she  had   lied    to 
hii.i,    mo   that   acpellarit  was   the  father  of    the  child.        ;.ppellant   placed 
a  nuQDer  of    v.itnesees   on  the   stand  who   tustified   that   his   reputation  as 
e   moral  r,na   chaste   citizen  was  good.        Appellee's  frienu_>iss  kohinsnn,v.ho 
Mi&B  vdth  her  on  the   evening   in  auestion  was   also   called   as  a   witness    in 
:  behslf   of    rppellant.        She   testified   on   direct   examination  that    she    did 
not   know  either  of    the   i'oun?  cen  with  whoK  she  ana  appellee   were    riding 
on  the   evening    in  question,    but   that   appellant  was  not   one   of    thum;    that 
vhen  the   car  stopped   she   got   out   and    stirted   to  v.alk    back  to    Centralia 
because   of   reii^rks  made   to    her   by  the   young-  i:»>  n  with  7:ho:i.  she   vvas   riding 
in   the    bpck    seat;    that    she   was  persuaded    to    return   to    the   car  and    ride 
faact    to    Centra lia,^.=jiG   that    she  fodd'     t^-ck    in   the   front    seat,    witr.  the 
young  raaa   with  vvhon  appellee  had   ridden  out,    and   that    it   was  not  appellant, 
She  further   testified    that   appellee    did    not   say   to    her  ct    the   time   they 
were    invited    to    ride,    that    it  was  the   cturrnan   ooy   driving  the    car.        On 
cross  examination   she   testified   that   ehe    did  not   know  the    boy   she   rod^' 
baok   with;    thr-t   she  did  not   rice    back  v-ith  .a   ^.turiian;    thct   she   did  not 
know  oturman  at   that   tirje.         She  was  then  asked  "you   do   not  ^.now  if    it 
was   bturman  or  not"    and   ansvered  "Ho    I   don't".        Later   she  testified 
"neither  of   the   young  sen  in  the   car  with  us  that  night  was  the   defendant 
here" . 
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Thfc   only  testiEony   in   behalf   of   appellee   was  her  own.        This 
WTiS  flatly   denied    by  appellant.  The   test iHiOny  of   appellant's   sister- 

in-law  and  mother-in-law  and    of    appellee's  friend   v;ho   was   with  her   on  the 
evening   in   question  as  well  as  the   tostiiriony   of   the   attending  physician 
tt;Dds   strongly  ,to   contradict   her  and   corroborate   appellant. 

It   was    incuffibont   on  appellee    to   est^-^olish  her   charge   of    bastardy 
by  a  prspondertince  of   the   evidence.        In  oar  opinion   she  failed   to  meet 
that    require.Tient    nno   the   verdict    in  this    case   was    clearly  against    the 
weight  of   the   evidence.        Under   such  circuiiiSttii'iceB    it   i3   the   duty   of   this 
court    to   reverse   the    .judg-sent.         (People  v,    nngert   r.Oi    111.    App.    ;.y9j 
People   vs.    Cutler   i.00    id.    469;    -'eople   v.    'irov/ley  185    id.    ^-.58;    iiadlson  v. 
The   People   lh2    id.    e6   fvnd   iViacs-.l  v,    Ihe    i'eoplc   b£>    id.    45<i.) 

Coir.pla int    is  r.sde  of   ren^arks   of   thu    trial    judge   attered   on  the 
hearing   of   this    csiise-         '.Ve   ';re   of    the    opinion   that    thu    reiiiarks    in   ques- 
tion v;hile  not    of    such  a   serious    chKracter  that    standing  alone    the^v   would 
require    a    revt^rsal    of    this    judf^.'-ent,    j/et    sote   of   thera  would    at   le.-.st    tend 
to    impress   the    jury   that   portions   ox    the   evidence   offBred    and   admitted 
w^^of   no    importance   snd   this  'was    iajcroper.  The   judfj.-i.ent   will   be 

reversed   and   cause   renianded. 
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MECE  TiiEIvi,   A.    B.    19S6. 


Salter  Liese,    an   Individual,  ) 

loing  business  under  the  naiDS  and  ) 

style  of  Liese  Lumber  Company',  ) 

Original  ir-etitl  oner;   Seorge   »V,  )  A  A  C%   T     Ik        ^  K 

Seinharat,    John  Howard  Eeiner,  }  &^/£    1*/4p     O  IJ 

Slizabeth  Heiner  and  the  Itescoutah  )  f^-^t^    X^XILe     \J  ^ 

ftiilding  .-and  Lorn   .-association,  )  APP3AI.  i'KOil 

Defendants  to  the  Original  i'etition,  ) 

and  iVilliam  -eis.    Intervener,  )  !i3?»   GLAIE. 

Appellees. 


) 

Barthel  Eug,    Intervenor,  ) 

Appellant,  ,  ) 


OPIIIIOH      Si  EIGiSlS. 
This  suit  v/as  originally  instituted   by  a  petition  to  foreclose  a 
mechanics  lien  filed   by  Walter  Leise,   doing  bustiaess  under  the  nose   and 
style  of  Leise  Lumber  Company,  against  George  W,   Eeinherd,  a  contractor, 
Eowerd  Seiner  and  iSliaabeth  Heiner,   owners  of  tho    property  involved  and 
fescoutah  Building  and  Loan  Association,  mortgagee.       The  petition 
alleged  that  Howard  and  iSlizabeth  Heiner  were  the  ov«ers  of  Lot  five 
In  a.   W,   West's  Second  Addition  to  the  City  of   Belleville,   Illinois,  as 
Joint  tenants,  on  and  prior  to   Jtay  5,   19E3;   that  the  petitioner  furni^.ed 
material  to   said  fieinhart  for  a  dwelling  which  the  latter  had  contracted 
with  the  Beinert   to   build  on  the  premises  in  questioni;:^ jihat  the  l&st 
delivury  of  mateiials  for  said   building  was  made    by-ie®®**"  on  October  39  , 
192S;   and  prayed  for  the  foreclosure  of  a  mechanic's  lien  for  the   t^ilance 
due  him  for  such  material  in  the  sum  of  ^969.69.       The  contractor  Keinhardt 
answered  the  petition  admitting  the  contract  with  the  owners  and  also  the 
contract  with  petitioner  for  materials   but  uenying  that  the  last   delivery 
of  material  was  me-de  October  19,   19££,   *«*' averring  that   it  was  made   dtar  ing 
r>e  pt  ec  be  r  1 92S . 

Howard  and  Slizabeth  Heiner  filed  an  answer  to  the  petition  admitting 
the  owiership  of  the  property,   and  that  prior  to   July  5,   VHm  that  they 
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oontraoted  with  Beinhardt  for  the  or&ction  of  a  dwelling  house   but 
averring  that  they  had  paid  the  contractor  in  full.        The  answer  further 
denied  that  iieis©  famished  all  the  material  for  the   dwelling  house  and 
averred  that  whatever  matyriel  he  did  furnish  was  delivered   long  prior 
to  October  19,    1922.        The  answer  fi^ite^ur  denied  that  Leise   served  any 
notice  on  theic  or  either  of   theia  v;ithin  sixty  d&ys  after  the   date  of  tte 
last   delivery  of   material  and  further  denied  that   they  were   indebted   to 
Leise,    but   strted  that  they  fully  paid  Heinh'irdt   befox-e  receiving  any 
notice  that  Leise     claimed  anything  was   due  him  for  material  fiirnidied. 

One   (Viiliaiii    .eis  intervened  seeidng  to  establish  a  lien  for 
materials  furnished   by  him  on  the  sanie  contmct   in  the   sum  of  v549«58« 
Appellant   Barthel  Eug  also   intervened  seeking  to  establi^   a  claiai  in 
his   behalf  for  materials  furnished  under  the  same   contr  ct   in  the   sum  of 
|797,95  alleging  in  his  intervening  petition  that  the  last  material  he 
delivered  under  his  contract  with  the   contractor  was  on  December  5,   19£3, 
fhe  decree  entered   by  the  court  founcj   that  neither  Leise,    *Veis  nor  Hug 
were  entitled  to  any  lien  against  the  promisee  involved.        Barthel  Hug 
perfected  this  appeal  from  the   decree.        Leise  filed  an  appeal   bond  but 
did  not  file  any  transcript.        He  has  however  assigned   cross  errors  in 
this   appeal   by  said  Hug, 

The  Court  found  in   its  decree  that  the  proof  did  not  show  any  valid 
notice  of  service  upon  the  owierB   by  appollont  Hug,  and  thit  his   suit  w-as 
not   GOinaenced  within  four  months  from  the  date  of  the  laat  delivoi'-y  of 
material,   as  required    by  section  3S  of   the  Mechanic's  Lien  xict. 

Appellant  Hug  filed  his  intervening  petition  on  ^pril  iii?',  19£4 
which  contained   the  expressed  allegation  that  the   last  material  he  furnish- 
ed was  delivered  on  Lecember  5«   1925,    but  the  decree  found  that  the  last 
delivery  was  made  prior  to  October  19,   1922,      Appellee   John  Howard  Heiner 
testified  that  they  went   into   the  occupsney  of  the   dwelling  on  the  lyth  of 
October,   19E3  and  that  the"whole  thing  "was     finished    dui'trtt'  the  BEonth  of 
October. 

Appellant  himself  testified  AiWf  when  first  on  the   stand  that  he 
could  not   say  when  the  ns5,tertal  was  delivered.        His  son  Sdvsard  V?,   Hug 
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'  testified  that   the  last  losterial  "mast   hare   been"    delivered   two   or  three 
days  before  the   5th  day  of  iJeceriibor  19E2.        Another  son  Arthur  Hug  who  was 
bookkeeper  for  appellant  stated  that  all  the   items  ivere  entered  on  the 
books  on  Dece.iiber  5,    ISeS,    bat   that  he   did  not  know  wheli  the   articles  vyere 

■   delivered.  At  a  subsequent  hearing  appellant  testified  that  appellees 

later  claimed  that  an  art   glass  window  had  not   been  delivered  as  contract- 
ed for,   and  that  he  delivered  this  v.lndow  about   January  £,   19£4.        The 
court  found   in  its  decree  that  appellant  Hugg  hi£.d  not  established  any  date 
on  which  a  last   delivery  of  material  was  made,    but  that  s'lch  delivery 
was  prior  to   October  19,    19£S.        If   this  binding  is   correct  app^llcjit  Hug 
did  not  file  his  petition  within  four  months  from  the   date   of  the  last 
delivery  of  mtterial  and  therefore  the   court  r.r.s  correct    in  holding  that 
his  lien  had  not    been  established*  s  are  not  inclined   to   disturb  the 

trial  court's  finding  that   appellant  had  not   established  the    delivery  of 
material  within  foar  months  prior  to   the  f  ilimr  of  his   intervening  petition 

especially  so,  in  view  of  the  isct  ,  his  petition  alleged  that  the  last 
material  was  delivered  iiecenber  6,  19iiS,  and  this  allegation  therein  was 
never  amended.        (Jiillard  vs.  Millard  221   ill.    86.  If  the  suit  was  not 

begun  within  four  aonths  from  the  date  of  the  last   delivery  of  uttterial 
the  question  of  the  sufficiency  of  the  notice   served  by  appellant  is  not 
material. 

Leise  assigned  cross  errors  to  the  cifect  that  the   court   erred   in 
not   deareeiag  him  a  lien  for  the  amount  claimed.       fhe   court  found  that 
leise  Vv'as  not  entitled   to   a  lien  for  the  r  aeon  that  the  notices  which  he 
had   served  upon  aj^peilee  were  insufficient   beet^use  of   the  description  of 
the  property  therein.        i'he  property  involved  was  lot  aaaber  5  in 
E.    ti,    rtest's  beeond  Addition  to   the  city  of  Belleville,    Illinois,  In 

the  notices  served   by  Leise  the  property  was  described  as  511  ^ast   C 
Street,    Belleville,    Illinois,    county  of   3t.  Glair,    Illinois.        It   is 
probably  true  that  this   description  in  itself  was   insufficient.        However, 
>he  proof   shows  the  property  at  511  ilast  C.    Street   is  the   same   us  the 
lot   5   involved,   '>7hich  in  our  opinion  makes  this  notice  sufficient   so  far 
as  description  of  property  is  concerned.       Ho  question  has   baen  raised  as 
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to  the  propriety  of  the  assignment  of  creep  error   by  Leise   in  this  case. 
Assuming  that  oaoh  aspignntent  of  cross  errors   is  proper  r.na  that   the 
notices  were   suflicifint   so  i^^r  as  the  description  is  concurned,   ^^ut  the 
proof   shov^e  th^t   the   property  was  ovaied    hj  John  Howard  lieinor  .;aiG 
-bllizabeth  Heiner  aa   joint  tenants  nnd  not   as  tenants   in  conifflon,  and  thst 
the  notice  v.as    :ervyd  o^ly  upon  Howard  Heiner.        This  court    in  Leise  v. 
Hointz  £40   111.   iipp»    iifb  held  that  a  notice   served   upon  one  of  the  two 
joint  tenants  for  a  mechanic's   lien  vvoula  not   Bubjeot  the   intereat  of   the 
otht;r   Joint  tenant   to    such  lien,    therefore   tht;    interest   of   ifili:-abeth  neiner 
was  not    subject   to   the   lien  of   Leise.        Rovvevor  uncier   the    doctrine 
enunciated   in  that  case  the   interest  of  Howard  Heiner  would   be   subject 
thereto. 

Accordingly  the   decree  of   the  tri&l  court    .111   be   reversed  and  the 
cause   refflanded,    vvith   cirtctions   to    that   court   to   enter  a   decree  awarding 
Walter  Leise,   im  individual  doing   business  under  the  ni.JLe  .'jid  style   of 
Leiee  j.uiuber  Company,    a  mechanic's  lien  on  the   interest  of   John  iioward 
Heiner  in  the  premises   involved  lor  the   sum  of  i«ine  nundred  sl^ty-nine 
liollnrs  nnd    ;^i2ty-nine  cents,   with  interest  st   the   rate   of   live    por  cent 
per  annuHi  from  October  19,   19(i3, 

ESVgKSED   aBx>  S^I-IaUDsSD   WITH  3;  IK  ;<;  CI  IONS. 
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Opinion  by  rIi£-:beeeJ. 
— oOo — 

This   is  an  appeal   from  a  judg-nent  of  thp  City  court  of  Fast 
St,Loui3,upon  the     verdict  of  a  jury  in  f  vor  of  a"0'"ellee  Thomas 
F.Jackson  and  against  appellant  the  Fidelity  and  Casualty  Conr;any 
of  I^ew  York. in  the  .g"i>n  of  ■'•'7^^.50. 

Tne  suit  was  an  action  in  assumpsit  based  on  n  no 1 icy 
issued  by  appellant  to  apoellee  insuring  hi:n  af;ain=?t  lo?s  by 
robbery.      Annellee  v/as  eggag^d   in  the  sale  od  gasoline  and  auto- 
mobile ar^cessories  in  th'^  city  of  Faet  St. Louis   and   it  •^aa  clai^ned 
by  him  that  on  ''arch  25,1925  about   '  :30  P."'.   he  '•■as  held  up  by  t^o 
men  and  robbed  of  '^793.50  of  which  *700  was  taken  from  his  person 
and  $95.50  from  his  cash   register.     The  policy  contained   this 
nrovision  among  otiiers^'The  Comnany  shall  not  be  liable  for  any 
loss,.,.i'h)  unless  books  and  accounts  are  kent   by  the  assured 
ana   tne  loss   cm  be  accurately  d*=>twr'ninwa   tliTefrom  by  tue  company," 
Appellee  testified  that  a  day  or  two  befo  e  tne  rob'ery  he  cffrew 
$600  from  the  bank  and  on  the  evening  in  nuesti  on  h^d  taken  $100 
from  the  casli   register  and  placed   it  with  this  ''''600.0'^;;    that  the 
$100,00  which  he  drew  fror\  the  c-'sh   register  and    the  695.50   taken 
therefroii  by  trie   robbers   represented   his   i^ecei  pts  ^'tdch  had  not   i  een 
placed   in  tne  bank. 

Counsel   for  appellant  contend   that   the  testimony  clearly 
shoe's  th-^t  no  books  of  account  or   »-RCordn  of  the   transactions  afe 
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appellee's  filling  station  v/ere  kent  fron  which  it  could  be  de- 
termined  that   "193.50  was  taken  by  appellee  on  the  day  of   the 
robbery  or  the  day  before  or  during  the  week  before  or  during  the 
month  before;    there  is  no  testiinony  or  any  record   t'nat  would   jus- 
tify the  conclusion   tiiat  1600  had  been  received   ly  apnellee  in  the 
course  of  business  managed  by  hirn  at   tiie   filling  station  that  was 
deposited   in  tnc  lank  and  aftervi/ards  withdrawn, and  which  he  says  he 
haei  on  ais  person  at  the  time  of  tne  robbery.     The  kfestract  whowa 
that  apnellee  offer? 1  in  evidence  14  exhibits, and   that  exhibits  3 
and  14    roth  inc  lusive,',»it a  tiie  possible  exception  of  exhibit  13b 
■^ere  books  or  records  tending  to  show  nis    receipts,      A  considerable 
portion  of  appellant's  argument   is  dev?oted   to  the  discussion  of 
what  thRse  exhibits   show.     Upon  apnelleels  offer  of  his  exhibit  3, 
the  Abstract   shows, that  one  of  the  a-^torneys  for  appella-ot  seated 
to  the  court   "!   -ant  to   cross  examine  on  these  before   the  court 
passes  on  the  offer''.     The  alstract  -ilso   snows     that  upon  the   offer 
by  apnellee  of  nig  exhibit  9  the  saine  attor^ey  for  appellant  against 
stated    "v;e  are   reser^/ing  our  oi  jectio  -s   to  ^dl  these  offers." 
These  are   tiie  only  objections   shown  bj    the  alstract   to  have  teen 
Tiade  by    ipnellant    to   tne  introduction  of  appellees  exhi    it  >,wit:i  tne 
exception  of  an  objection  made  to   the  admission  of     certain  books 
offered  by  apnellee  referred  to  as   "credit    nernoranda"    \nd  to  these 
tiie  court  sustained    tne  objection.     These  exhibits  are   not 
abstracted  and   the   record  does  n.t   disclose   Wiat  any   fuH-her  ob- 
jections were  made  to  their  admission  or  that  the  cou"'t  ever  ruled 
unon  any  of  tne  objecbions  th-^reto  except  the  objections  to  the   *'c  -p, 
"credit  memoraftda" ..    '/.ibiiTe  it  is  not  incunbent  upon  this   court  to  do 
so  v/e  ^ve  searched   t  p  bill   of  exceptions  aiid   the  entire  record 
and   these  exidlits  are   not  contained    trie  rein,     Anoellart  in  no 
way  refers  to  or  accounts   for  their  absence.. 

It   vas  tne  duty   of  appellant  to   furnish  a  complete  ab- 
stract fully  presentifjg  every  error  and   exception  relied  upon 
necessary  to  present  tne   case   to     this  courtswithout  any     inspec- 
tion of  tne  cecord..  (Douglas  y .:,'iller,102  lll.itppo345    ;    Dunscomb  v.. 
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Patterson. 101   Ill.App.69;   H  ;  re  "arden  of  .^Tierica  v.Holt.loB  111. 
Ar)D.578.)     Appellee  in  ins  arg'-^nent  spates    that  he   "introduced   in 
evidence  1?  different  books  inwrdch  hia  lus-iness   transactions 
were   recorded i. ... .    tnat  none  of   these  exhibits  aee  abstracted 
excent  V.y  a  very  brief  reference  anH  none  of  the  n  copies   in  the 
bill  of  exceptions  and  they   are  not  a  part  of  tlie    '-ecord   in  t'nis 
case.."   '«e  have  failed  to  find  wnere  tuese  exiiibits     are   even 
briefly  abstr-icted.     The  only   tning  found   in  the  abstr--!ct  con- 
cernir^  then  is  appellee'??  testimony  as   to     irahat  they  v^ere  and  what 
they  S!iowed.     Without  dour.t  a  provision  in  a  burglary  or  robbery 
policy  requiring  books   and   accounts    to  be  kept   by  tlie  assured 
fron  ?/nich   the  loss  can     be  accurately  deter  uned  .such  as  the  one 
herein  question  is  valid, and  it  ia  a  queBtion  of   fact  iF;hether  or^ 
not  appellee  had  coiiplied  witii  tnat  provision,     liowever  «ar4i*i,jiot cl- 
ing before  us  to  show  what  tnese  exhibits  were  '^nd   tae  record    x-% 
in  sucn  condition  that   it  is  uncertaun  whether  an>    objection  v-^as 
ever  offered   to  t  .pir  introduction.     This  court  is   ti-i'-^refore  in 
n       osition  to  pass  unon  either  3tM!^  the  question  of  whether  the 
evidence  shows  a  ccnnliance  witn  said  provision  oi   the  policy 
or  the  furth  r  question  whether  trie  exhibits    "ere  prope^-ly  ad- 
■TiissiVle  in  evidence. 

It  is  also  a  matter  of  ccnplaint  by  appellant  that 
attorney  for  annellee  persisted   in  the  cross  eyarnination  of  one  of 
a'.  fBllants     witnesses  in  askin£;  in  sui  stance  w*faat  record   the 
witness  would  expec%  oppells^  %o  kake  of  thp   rob*:ery,  "what  sort 
of  a  record   :.e  would     ^ret  fro;i  tae  robber".- The  c    vrt  however 
sustained   objec'iions   to  tnese  questcns  and  we  are  of     t;;e  opinion 
that  while   t.'.e  questions  were  frivolous, yet  t-.e  rfiere   fact   tnat  tney 
were  ^^^ked,did  not  consitute   rev'^rsible  error,      it  is  also  con- 
tended by  apoellant  t:!at  trie  closing  argu-r.ent  O'    counsel  ?;as  h:ghly 
prejudicial  and  constituted  reversible  error..    Cnly  one   sentence 
of"    appellee's  attorneys  argument  is  set  o  t  in  t.he  abstr^-ct  a^d  to 
this   3tat'="Tient   t.'ie  court   sustained   an  objection  and  directed  t':e 
jury  to  disregard  it.      w-hile  the  statement  made  by  apneliee  was 
improper, yet  as  trie  court  prcnptly     directed  tke   jury   'o  disregard 
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it. we  do  not  fefl  that  it  alone  constituted  such  error  as 
to  demand  a  reveraal  of   t^ie   judgment, and   tiie  sa^ne  will 
accordingly  be  affirmed, 

Judg-nent  Affirmed. 
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Appellate  Court  / 
Fourth  District 
March  Term,  A,  D,  1926, 
West  Prarikfort  Bank  and  Trust 


Company, 

Appellee, 


) 

APPEAL  FROi:  THE  CIRCUIT  CC'URT" 


vs.  } 

)   0?  JTRAinaill  COUITTY. 
Lee  Chapman  and  Elma  Chapman,       ) 
Appellants,  ) 

OPIKIOIT  3Y  KIGBEE,  J. 
On  November  8th,  1924,  Appellee,  the  Vest  Frankfort  Bank  and 
Truat  Company,  obtained  a  Judgment  by  confession  upon  a  promissory 
note,  vdth  \?arrant  of  attorney  attached,  in  the  Circuit  Qourt  of 
Franklin  County,  Illinois,  againat  appellants  Lee  Chapman  and  Elma 
Chapman  for  the  sim  of  #468,32. 

On  December  15th,  1924,  a  petition  to   aca.te  the  judgment  and 
for  leave  to  plead  to  the  declaration  was  filed  by  the  said  Elma  Chap- 
man upon  the  grounds  that  she  did  not  sign  the  note  upon  which  the 
judgii.ent  wac  entered.   The  judgment  was'm  ter\7ards  vacated  as  t  o  said 
Elma  Chapna.n;   and  by  agreement  ::etv/een  the  parties  a  trial  v/as  had 
before  a  ^uvy   of  five  on  July  1st,  1925.   The  jury  found  the  issues 
in  favor  of  the  plaintiff  s-nd  assessed  the  damages  against  defendant 
for  the  sum  above  mentioned.   Judgment  having  been  entered  upon  the 
verdict,  an  appeal  v/as  prayed  by  the  said  Elma  Chapman. 

Upon  the  trial  of  the  cause,  t;ie  following  stipulation  v;as 
entered  into.   "It  is  hereby  agreed  and  stipulated  by  the  parties  in 
this  suit  that  Lee  Chapman  signed  the  note  in  question,  and  that  there 
is  nov;  due  and  unpaid  on  said  note  to  the  plaintiff.  West  Frankfort 
Bank  and  Trust  Gomp  ny,  the  sum  of  four  hundred  si.xty-eight  dollars  and 
thirty-tv/o  cents  (|468.32),  and  that  the  only  question  at  litig  tion 
in  this  suit,  being  =.s  to  the  signature  of  Elma  Chapman,  as  set  out  in 
the  bill.   The  sole  question  being  as  to  v/hether  Elma  Chapman  signed 
the  note  and  v/arrant  of  attorney  thereto  attached  or  vfriether   or  not 
she  authorized  any  person  to  sign  said  note  for  her  or  that  she  assumed 
any  liability  upon  said  note  by  authorization  or  ratification,  is  the 
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only  cuestion  to  "be  l^tgated  in  this  sit". 

It  appeared  from  the  proof  that  the  said  Lee  Chapman  and 
Elma  Chapman  were  at  the  tirae  of  the  transaction  in  question  husband 
and  wi  e;  that  on  February  7th,  1923.  the  said  Lee  Chapmn  opened  an 
account  with  Appellee  by  making  a  deposit  of  Sill. 60  and  from  time  to 
time  made  depsoits  up  to  Hay  4th.  1923.  amounting  to  the  sum  of  ?575. 
60,   On  May  16th,  1923,  he  borrowed  of  Appellee  the  sum  of  $200.00 
givi  g  his  note  due  in  sixty  days  upon  which  appears  the  name  of  the 
said  Elma  Chapman,  as  surety.   Some  two  weeks  later,  he  borrowed 
$200.00  m.ore  in  the  same  way.   Cn  the  7t.h,  day  of  July,  1923  these 
two  notes  were  combi..ed  in  one  for  the  sum  of  #400.00  and  on  September 
7th,  this  note  was  renewed.   It  would  also  appear,  although  the  evi- 
dence on  this  question  is  somewhat  uncertain,  that  on  September  13, 
1923  there  was  still  another  note  given  for  $400.00.   All  these  notes 
bore  the  name  of  Appellant  Elma  Chapman,  in  addition  to  that  of  the 
said  Lee  Chapman.   The  note  sued  on,  in  this  case,  was  the  one  bear- 
ing date  Septeraber  7,  1923,  which  fell  due  on  the  7th,  day  of  November 
following.   After  the  note  becajne  due.  Appellees  cashier  wrote,  as  he 
testified,  letoers  addressed  to  each  of  the  parties  purporting  to  sign 
the  note.   It  is  clear  from  the  proof  that  Elma  Chapm.an  never  signed 
any  of  the  _  e  notes  c-.nd  in  fact  it  is  not  contended  by  Appellee  that 
she  did..  The  letter  above  referred  to  as  addressed  to  her  v?as  the 
first  notice  she  had  that  her  name  ?/as  in  any  ¥:ay  connected  with  the 
note.   After  receiving  this  notice,  she  went  to  the  Bank  of  Appellee 
where  she  had  a  conversation  with  its  Vice  President  in  regard  to  the 
matter  and  told  him  that  she  had  neither  signed  tlie  note  heraelf  nor 
authorized  Kr.  Chapman  to  sign  it.   She  testified  that  she  also  told 
him  at  that  time  that  she  would  not  pay  the  note.   Later,  on  March 
20th,  1924,  she  went  to  Appellee's  Bank  and  paid  the  interest  on  the 
note  amounting  to  fll.67  for  the  reason  she  testified,  that  L'r.  Chapman 
ordered  her  to  do  so;   that 'she  paid  the  interest  under  his  instruction" 
She  further  testified  that  at  that  time,  Kr.  Heard,  Appellee's  Cashier, 
took  out  a  new  note  and  asked  her  to  sign  it,  but  that  she  refused  to 
d(j  so,  saying.  "I  will  pay  just  the  interest". 
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Mr.  Heard  testified  that  when  the  note  sued  on  'becajne  due,  Mrs. 
Chapman  offered  to  borrov;  money  enough  of  Appellee  on  some  real  real 
estate  she  had,  to  pay  off  this  $400.00  note  and  some  debts  around 
town,  the  total  amount  she  wanted  to  brrrow  oeing  from  -$1500.00  to 
§2000,00  but  that  he  refused  to  make  the  loan.   It  appears  that  in 
June,  1924,  after  Mrs.  Chapman  had  paid  the  inter-st  on  t^  e  note, 
she  secured  a  divorce  from  Kr.  Chapman.   Judgment  was  not  talten  uiDon 
the  note  by  confession  unti.^  about  a  year  it  becaine  due. 

Among  the  errors  assigned  by  the  Appellant  are  that  the  tr:ial 
court  erred  in  giving  the  jury  erroneous  instruction  on  behalf  of 
Appellee,   There  v.ere  four  of  these  instructions,  all  of  v/hich  ap- 
parently were  improperly  given.   The  first  instruction  given  for  Ap- 
pellee was  as  follov?s:   "The  Court  instructs  the  jury  that  if  they 
believe  from  the  preponderance  of  the  evidence  that  prior  to  and  up 
to  the  time  of  the  execution  of  the  note  sued  on  that  the  said  Elma 
Chapman  had  voluntarily  and  knowingly  held  the  said  Lee  Chapman  out 
to  the  plaintiff  as  authorized  to  sign  .  er  name  to  the  note  in  qu: stion 
or  similar  notes,  or  that  shie  would  be  bound  by  his  signing  her  na^ie 
to  notes  as  surety  for  him  v/hen  borrowing  money  from  the  plaintiff, 
and  had  knowingly  so  conducted  herself  to  reasonably  juatify  t  e  plain- 
tiff in  bel  .evirig  t  at  t^e   said  Lee  Chapman  did  have  ner  authority  to 
so  sign  her  name  as  surety  to  said  note  a.nd    tlie  plaintiff  accepted  sue- 
note  in  good  faith,  beleiving  that  the  said  Lee  Chapman  did  have  the 
authority  to  sign  the  name  of  said  Elma  Chapman  thereto,  then  the 
Court  instruct  the  jury  as  a,  matter  of  law  that  Elma  Chapma^n  v/ould 
be  bound  by  the  act  of  Lee  Chapman  signing  her  name  to  said  note,  and 
your  verdict  should  be  for  the  plaintiff. 

The  objection  made  by  Appella.nt  to  this  instruction  is  th't 
there  is  no  evidence  to  sui'port  it.   She  testified  that  she  knew  noth- 
ing at  all  about  this  note  and  had  not  authorir^ed  her  name  to  be  signer! 
to  it  and  this  statement  of  hers  is  not  contradicted  or  disputed  in 
the  proof.   Neither  was  there  any  conduct  of  hers  proven  or  offered  to 
b«  proved,  showing  that  the  plaintiff  had  so  conducted  aereelf  a.s  t  o 
cause  belief  taat  her  husband  had  authority  to  sign  hier  n:?me  as  surety 
to  the  note. 
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The  second  instruction  inforraed  tlie  jury,  as  a  matter  of 
law,  that  long  acquiescence  by  a  principal  in  an  act  done  "by  an  agent 
beyond  his  po^vers,  without  objection  at  the  time,  and  which  may  be 
inferred  from  the  silence  of  taie  prir-cipal  w.:.en  informed  of  the  true 
facts  and  circu? istances ,  i/ill  ajiount  to  a  conclusive  presumtion  of 
the  ratification  of  such  act  even  though  sue  .  act  were  not  authorized 
at  the  time  of  the  execution  therof.   This  instruction  states  an  abs- 
tract proposition  of  law  and  there  v/as  no  proof  in  t?iis  case  v/hatever 
that  appellant,  Elma  Chapman  had  acquiuseed  in  the  signing  of  her  name 
to  any   note  or  notes  by  her  husband,  nor  that  she  v'as  silent  v/hen  she 
learned  that  her  name  viras  signed  to  the  note  in  question. 

On  the  contrary,  the  proof  ¥7as  that  as  soon  as  she  learned 
that  her  name  had  been  so  used,  she  denied  tha.t  she  had  given  her  hus- 
band authority''  to  so  use  it  and  said  she  did  not  sign  the  note  and 

I  of  it.  The  case  at  best  was  a  very  close  one  upon  the  proof 
knew  no thirig/ therefore  demanded  ac  rua.te  instructions  as  to  the  law, 

£Uid  in  our  opinion,  the  two  instructions  a,bove  named  were  erroneous 
and  misleading,  because  there  was  no  evidence  in  the  case  upon  which 
to  base  them.   Instructions  must  always  be  based  ut'on  the  evidence. 
(Reinback  vs.  Grabtree  77  111.  182;  Belt  Ry.  Co.  vs.  Confrey  209  111, 
344;   IQiuffnan  vs,  Helmick  212  App.  10 ) 

For  the  error  in  giving  these  two  instructions,  the  judg- 
ment of  the  Court  below  will  be  reversed  and  the  cause  remanded, 

REVERSED  AlTD   REMAIIDED. 
not  to  be  reported. 
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Term  ilo.    ^7.  ;  .  __  .Hgenaa  Mo.    1.. 

Appe  11  ate  Ccfar'ir-^ - •  --  ■  •  - •  ■  "'"'^ "'' "" " 

ionrth  District 
laarch  Term,    A.   i.    l'Sc6» 


Pioneer  Building  snd  Loan  )  w  Jp  /^    X 

Aosoeiatlon,    a   Goi^porition,      )  ^^ 

Appelluy,      ) 

)  Appeal  fiOBi 

vs.  )  Coimty   Court   o! 

)  V/illiamson.v- 

'./.   0.    Hall,   S.    I..    Hall,   Kast    ) 
aide  Luisbbr  Company,   A.   C,        ) 
otiritz   and   S.    d,  i.iueki;in,        ) 
Appellaiita,      ) 

opiiaons  m  iiv:im^^  j. . 

This   is  an  appeal  Irom  a   judgment  ior  ^bAO,OQ  entered    by   the 
County  Court   of   V,illiainson  County  against  appellants   ».   0.   Hall, 
N.    L,   Hall,   EtRBt   Side   Luiuoor  CoEipany,   A.   C.    itirita   and   6,    o,   Mickian 
in  f&Tor  of  appellee,   Pioneer  Biaildi ng  and   Losji  dissociation,        'I'he   tction 
ft.-s   based  upon  a   bond  given  to  appellee    by  appellants,   snd  one  C,   £. 
-  cClintoGic   to   secure   the   payraent   to   appellee  -fey  aopellsnt   w.   0.   riall  of 
fifty  monthly   payments  of   s^SG.OO  erch, 

i'he   record  is   incomplete  and   in  confusion.        It  woiad   seem  however, 
that  the  original  declcration  was  filed  on  aoveiuoer  18,   19L5,   snd  that  on 
the  Igth  day  of  Decent  ber  follovdngj  appellants  filed   a  plea   in  abatecient 
to    ^''hich  a   demurrer  filed   thereto    on  the   i,lst   of  jvece:;iber,   wns   sast'.  ined. 
It   then  seems  that  appellants  on  tte    iilst    of   December  filed  a  demurrer  to 
the   declaration  which  wos   oonfes-ed    by  apellee   on^  le-jve   take?n  to  file   an 
emended   declaration   ?jhich  was  filed   on  December  .<;S ,    19>,5, 

Uo   rule   appears  to  have    been  te:Ken  upon  appellants   to    plead  or   demur 
to   this  axnended   declaration  vvhich  was  again  euiended   on  jjecei^oer  cZ ,    19i5 
land  the   record    does  not    aho'.';  that   any   default    was  ta^:en  ag-inst   them. 
The   record   does    show   that    judg&aat   vvat?   entered  agfinst  appellr.nts    by   de- 
ffiult   on  the  19th   G«y    of   Decen.  ber  19ii5   or  four   days    before    the   ai^ended 
declaration  was   filed.         II    this   is  true   the    judgrutnt  v.£;i  premature.        The 
declaration  on  file  at   the   dste   of    tYa    judg.ent  and  to   \^hich  the   duicurrer 
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^    .      A   .    c  ^i^.-fl  -ij   inc,  fficient  to   support   tho   juaL^ment.     One 
had   been  sustained  was  cleaH.  y   ms  .iiiGi°-ii'  ^  ^- 

An^cA   ic  t>ipt  the   decl.<■r^tion  is  not    sufiiciont   to    support 
of   the   errors  assigned   is  tnax   "uie   awux-j. .  oo-uii 

the    jUGKEent. 

This  court   must    be    bound   by  what   the   record   shoves,   and  met   thereto  re 
hold  th.t  as  the   judgi.ent  .as  rendered    before  tho   amended  declaration  was 
filed   and   without   .n,  default    ...inst  ^pellants  upon  sa  eh   aiBonded   declara- 
tion     and  vdthout   any   rule  on  ^pellmts   t.    plead  or    demur  to  the    s.me. 
The    judgment  rnust    be   reversed  and  the    o-use   rei:.anded. 
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